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FREQUENCY  AND  CAUSES 

Appiozimatelj  four  times  as  many  people  are  employed  in  the 
factories  of  New  York  State  as  are  employed  in  building  and  con- 
struction work.  Yet  during  the  four  years  from  October  1,  1910, 
to  September  30,  1914,  more  fatalities  due  to  accidents  occurred 
in  building  and  construction  work  than  in  factories.  The  numbers 
were:  building  and  construction  work,  1,641 ;  and  factories,  includ- 
ing 204  fatalities  resulting  from  three  large  factory  fires,  1,285. 

The  1,641  fatalities  in  building  and  construction  work  were 
distributed  by  causes  as  follows : 

Fatal  AcciDnm  m  BuiLDmo  axs  CoHSTBUcnON  Wosk,  1911  to  1914. 

Cftnaa  Number 

Fill  of  penon 545 

Meehaueal  power 518 

Weichte  AndfaUinc  objccto 246 

H«At  and  eleetrioity 239 

MiaceUmneoua 93 

TotAl 1.641 


It  will  be  seen  from  the  above  table  that  fall  of  person  caused 
more  fatalities  than  any  other  single  cause,  and,  except  for 
mechanical  power,  approximately  as  many  as  all  other  causes  com- 
bmed.  A  classification  of  the  fatal  accidents  due  to  fall  of  person 
is  as  follows : 

CLAaBtPXCATIOlV  OV  FaTAL  ACCXDB2fT0  DlTS  TO  FaLL  OF  PkRSON  IS  BuiLDINO  AND  CONSTRCCTIOM 

Work,  1911  to  1014. 
Loeation  Number 

Prom  girders,  joisU,  roofa,  eto 203 

From  Maffolda 154 

Into  shafts,  hoistways  and  other  opeDings 52 

From  ladders 30 

ftom  telenhone  poles,  eto 13 

Into  trenohes,  ezeavatioiis.  eto 9 

Conapae  of  structure  or  part 7 

On  staiis.  steps,  eto 6 

Fall  by  slippiiig,  not  elsewhere  dassifiod 4 

FsU  l^  tnpnaing,  not  elsewhere  olasaified 4 

Other  or  indefinite 54 

Total 545 


Details  of  typical  accidents  such  as  those  tabulated  above  are 
as  follows: 

FALLS  FROM  GIRDERS,  JOISTS,  ETO. 
Bridgeman. —  While  walking  on  planks  across  opening,  planks  spread  and 
worker  fell  53  feet 

Carpenter. —  Was  carrying  a  plank  across  beam,  lost  foothold  and  fell  from 
22d  floor  to  street. 

(5] 
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Carpenter. —  Plank  across  stair  well  broke,  causing  him  to  fall  from  attic 
to  cellar. 

Helper. —  Plank  gave  way  and  he  fell  through  elevator  shaft  from  tenth 
floor  to  basement. 

Iron  worker. —  Lost  his  balance  while  standing  on  boards  across  hatchway 
and  fell  from  eleventh  floor  to  basement. 

Iron  worker. —  Took  a  piece  of  joist  to  sixth  floor,  placed  same  across 
elevator  shaft  and  sat  on  it.    Joist  gave  way  and  he  fell  six  floors  to  cellar. 

iSteel  erector. —  Plank  upon  which  he  was  standing  turned  and  he  fell  eight 
stories. 

Waterproofer. — ^Walked  across  plank  over  area  and  fell  to  cellar  below. 

Occupation  not  stated. —  Walking  from  one  girder  to  another,  stepped 
on  piece  of  plank  which  tipped,  and  he  fell  15  feet,  striking  on  head. 

FALLS  INTO  SHAFTS,  ETC. 

Apprentice  (housesmith). —  Fell  eleven  floors  through  hoist  shaft. 

Carpenter. —  Stuck  head  into  hod-hoist  shaft  and  was  struck  by  descending 
car.     Fell  seven  stories. 

Iron  worker. —  Fell  through  elevator  shaft. 

Laborer. —  While  wheeling  barrow  backwards,  wheel  caught  between  planks 
of  runway,  man  lost  balance  and  fell  through  shaft. 

Laborer. —  Fell  down  hod-hoist  shaft  from  twelfth  to  first  floor. 

Laborer. —  While  carrying  concrete  in  pails  for  concreting  around  manhole, 
foot  slipped  and  he  fell  through  manhole. 

Laborer. —  W^as  lowering  bolts  by  a  cord  when  he  lost  his  balance  and  fell 
through   opening. 

Laborer. —  While  building  scaffold,  walked  through  open  space  in  floor. 

Mason's  laborer. —  Fell  down  hod-hoist  shaft  from  fifth  floor. 

Sign-painter's  helper. —  Walked  into  elevator  shaft  when  gates  were  up. 

COLLAPSE  OF  SCAFFOLD. 

Bricklayer. —  Fell  from  scaffold  when  supporting  timber  broke. 

Carpenter. —  Had  nailed  piece  of  %  x  2%  flooring  to  side  of  house  and 
fastened  bracket  of  scaffold  to  it.  The  nails  were  driven  into  grain  wood, 
causing  it  to  split. 

Carpenter. —  Fall  of  thirty  feet  caused  by  breaking  of  plank  supports. 

Carpenter. —  Scaffold  upright  broke,  causing  side  of  scaffold  to  fall. 

Farmer  (constructing). —  Thrown  to  ground  by  collapse  of  scaffold. 

Helper   (steam  fitter). —  Fall  caused  by  collapse  of  scaffold. 

Iron  worker. —  Upright  of  scaffold  slipped,  tilting  scaffold  and  causing  fall. 

Iron  worker. —  Fall  caused  by  breaking  of  4  x  4  upright  of  scaffold. 

Iron  worker's  helper. —  Scaffold,  on  which  he  was  standing  drilling  holes, 
collapsed. 

Laborer. —  Fall  caused  by  collapse  of  scaffold. 

Mason. —  While  building  a  wall,  swinging  scaffold  broke  in  center. 

Painter. —  Fell  from  scaffold  when  it  collapsed. 

Sheet  metal  worker's  apprentice. —  Cross  joint  of  scaffold  broke  as  he 
stepped  upon  scaffold. 

Stripper  (concrete). —  Fell  when  scaffold  collapsed. 
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BREAKING  OF  SCAFFOLD  ROPE. 

Painter. —  Scaffold  fell  when  slip-knot  loosened. 

Painter. —  Fall  due  to  breaking  of  chain  which  supported  scaffold. 

Painter. —  While  scaffold  was  being  lowered,  rope  broke,  causing  him  to 
fall  about  20  feet. 

Sheet  metal  worker. —  Rope  broke,  causing  one  end  of  scaffold  to  drop  and 
throwing  him  to  ground.  Rope  was  not  wrapped  with  burlap  at  supporting 
points. 

Sheet  metal  worker's  helper. —  Fall  caused  by  breaking  of  rope  which  sup- 
ported scaffold. 

Sign-painter. —  Fell  when  rope  on  water  tower  scaffold  broke. 

FALLS  FROM  SCAFFOLD. 

Carpenter. —  Laying  shingles  on  caves  while  standing  on  scaffold  which 
extended  beyond  end  of  beam.    Evidently  had  a  dizzy  spell  and  fell  off. 

Carpenter. —  A  strong  wind  was  blowing  and  it  is  supposed  he  lost  his 
balance  or  was  blown  off. 

Carpenter. —  Fell  from  scaffold  when  he  suddenly  became  dizzy. 

Iron  worker. —  While  moving  plank  he  lost  his  balance  and  fell  from 
scaffold. 

Painter. —  Fall  from  scaffold  probably  due  to  attack  of  dizziness. 

Painter. —  Was  holding  to  pipe  while  painting  from  scaffold.  Pipe  gave 
way  and  he  fell. 

Tinker. —  Fall  from  scaffold  probably  due  to  attack  of  dizziness. 

BREAKING  OF  LADDER. 
Painter. —  Fall  due  to  breaking  of  ladder. 
Painter. —  Defective  rung  in  ladder  broke  under  his  weight. 
Painter. —  Near  top  of  ladder  when  it  broke,  causing  him  to  fall. 

SLIPPING  OF  LADDER. 

Carpenter. —  Fell  when  ladder  slipped  from  scaffold. 

Painter. —  Painting  roof  when  ladder  slipped  from  porch  and  caused  him 
to  fall. 

Painter. —  Thrown  to  ground  when  ladder  slipped. 

Plumber. —  Bottom  of  ladder  slipped  causing  him  to  fall  to  floor. 

Steeple  jack. —  Fell  when  ladder  against  tower  slipped. 

Occupation  not  stated. —  Cleaning  sash  when  ladder  slipped  from  under  him 
and  he  fell  about  ten  feet. 
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PREVENTION 

REQUIREMENTSIOF  THE  LABOR  LAW 

Long  before  there  were  such  statistics  as  those  above*  to 

demonstrate  the  hazard,  the  danger  of  falls  in  building  work  was 

sufficiently  recognized  to  be  the  subject  of  legislation.     In  1885, 

two  years  before  the  first  law  concerning  safety  in  factories  was 

enacted,  an  act  was  passed  requiring  that  scaffolds,  hoists,  stays, 

ladders  and  other  mechanical  apparatus  used  in  building  work 

should  be  safa     This  was  the  original  of  the  first  paragraph  of 

what  is  now  section  18  of  the  Labor  Law.     Except   for  some 

change  in  language  and  the  extension  of  the  safety  requirement 

to  cover  "  operation  "  of  apparatus  as  well  as  proper  materials 

and  construction,  that  paragraph  has  remained  practically  the 

same  until  now,  its  reading  since  1897  being  as  follows: 

A  person  employing  or  directing  another  to  perform  labor  of  any  kind 
in  the  erection,  repairing,  altering  or  painting  of  a  house,  building  or 
structure  shall  not  furnish  or  erect,  or  cause  to  be  furnished  or  erected 
for  the  performance  of  such  labor,  scaffolding,  hoists,  stays,  ladders  or  other 
mechanical  contrivances  which  are  unsafe,  unsuitable  or  improper,  and  which 
are  not  so  constructed,  placed  and  operated  as  to  give  proper  protection  to 
the  life  and  limb  of  a  person  so  employed  or  engaged. 

It  will  be  seen  that  the  above  is  a  very  general  requirement 
declaring  that  scaffolding,  hoists,  stays,  ladders,  etc.,  shall  be 
safe  but  containing  no  specification  of  what  is  necessary  to  make 
them  safe.  Subsequent  laws,  however,  have  laid  down  some 
such  specifications.  In  1891  what  is  now  the  second  paragraph 
of  section  18  was  added  requiring  guard  rails  on  scaffolds  and 
that  the  latter  should  be  secured  against  swinging  away  from  the 
building.  These  have  continued  in  the  law  ever  since  with  but 
slight  modification,  that  part  of  section  18  now  reading  as  follows : 
Scaffolding  or  staging  swung  or  suspended  from  an  overhead  support,  or 
erected  with  stationary  supports,  more  than  twenty  feet  from  the  ground 
or  floor,  except  scaffolding  wholly  within  the  interior  of  a  building  and  which 
covers  the  entire  floor  space  of  any  room  therein,  shall  have  a  safety  rail 
of  suitable  material,  properly  bolted,  secured  and  braced,  rising  at  least 

*Reportiii8  of  accidents  in  building  work  to  a  state  department  was  not  required  in  New 
York  Stote  until  1910. 

[8] 
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thirty-four  inches  above  the  floor  or  main  portions  of  such  scaffolding  or 
staging  and  extending  along  the  entire  length  of  the  outside  and  the  ends 
thereof,  with  such  openings  as  may  be  necessary  for  the  delivery  of  materials, 
and  properly  attached  thereto,  and  such  scaffolding  or  staging  shall  be  so 
fastened  as  to  prevent  the  same  from  swaying  from  the  building  or  structure. 

In  1896  requirement  of  the  covering  of  floore  during  the  con- 
struction of  a  building  was  enacted  for  all  cities  of  the  State  and 
has  been  in  force  ever  since.  This  became  incorporated  in  the 
first  part  of  section  20  of  the  Labor  Law.  Since  1913,  when  the 
original  requirement  of  1896  (in  force  until  then)  was 
strengthened  in  one  or  two  particulars,  that  part  of  section  20  has 
been  as  follows: 

All  contractors  and  owners,  when  constructing  buildings  in  cities,  where 
the  plans  and  specifications  require  the  floors  to  be  arched  between  the  beams 
thereof,  or  where  the  floors  or  filling  in  between  the  floors  are  of  fire- proof 
material  or  brickwork,  shall  complete  the  flooring  or  fiUing  in  as  the  build- 
ing progresses.  If  the  plans  and  specifications  of  such  buildings  do  not 
require  filling  in  between  the  beams  of  fioors  with  brick  or  fire-proof  material 
aU  contractors  for  work,  in  the  course  of  construction,  shall  lay  the  under- 
flooring  thereof  on  each  story  as  the  building  progresses.  Where  double 
floors  are  not  to  be  used,  such  contractor  shall  keep  planked  over  the  floors . 
two  Btories  below  the  story  where  the  work  is  being  performed.  If  the  floor 
beams  are  of  iron  or  steel,  the  contractors  for  the  iron  or  steel  work  of  build- 
ings in  course  of  construction  or  the  owners  of  such  buildings  shall  thoroughly 
plank  over  the  entire  tier  of  iron  or  steel  beams  and  extending  not  less  than 
six  feet  beyond  such  beams  on  which  the  structural  iron  or  steel  work  is 
being  erected,  except  such  spaces  as  may  be  reasonably  required  for  the 
proper  construction  of  such  iron  or  steel  work,  and  for  the  raising  or  lowering 
of  materials  to  be  used  in  the  construction  of  such  building,  or  such  spaces 
as  may  be  designated  by  the  plans  and  specifications  for  stairways  and 
elevator  shafts. 

In  1899  requirement  of  specific  guards  for  hoistways  and  pro- 
hibition of  hoisting  of  material  on  the  outside  of  buildings  over 
four  stories  in  height  were  enacted.  With  but  slight  change  these 
have  continued  in  force  ever  since  in  the  latter  part  of  section  20 
of  the  Labor  Law  which  now  reads  as  follows : 

If  elevators,  elevating  machines  or  hod-hoisting  apparatus  are  used  within 
a  building  in  the  course  of  construction,  for  the  purpose  of  lifting  materials 
to  be  used  in  such  construction,  the  contractors  or  owners  shall  cause  the 
shafts  or  openings  in  each  fioor  to  be  inclosed  or  fenced  in  on  all  sides  by  a 
barrier  at  least  eight  feet  in  height,  except  on  two  sides  which  may  be  used 
for  taking  off  and  putting  on  materials,  and  those  sides  shall  be  guarded  by 
an  adjustable  barrier  not  less  than  three  nor  more  than  four  feet  from  the 
fioor  and  not  less  than  two  feet  from  the  edge  of  such  shaft  or  opening. 
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It  wUl  be  seen  that  these  provisions  of  law  are  aimed  almost 
wholly  at  precisely  the  kind  of  hazards  indicated  by  the  statistics 
above  as  the  source  of  many  serious  accidents  due  to  fall  of  per- 
son. Since  these  provisions  have  been  in  the  statutes  for  many 
years,  the  question  is  at  once  suggested  whether  these  provisions 
have  not  largely  failed  of  their  purpose.  That,  in  fact,  is  the 
conclusion  to  which  the  logic  of  the  facts  points.  In  so  far  as 
that  conclusion  is  justified,  the  further  question  arises  whether 
the  failure  of  the  legal  requirements  is  due  to  their  inherent  in- 
adequacy for  the  purpose  or  to  their  non-observanca  Obviously, 
however,  the  adequacy  of  those  requirements  to  prevent  accidents 
due  to  falls  in  building  work  cannot  be  judged  by  means  of  the 
above  statistics  if  it  appears  that  those  requirements  have  not 
been  observed.  As  a  matter  of  fact  the  evidence  is  quite  clear 
that  they  have  been  very  commonly  disregarded.  This  evidence 
is  as  follows: 

In  April  and  May,  1913,  an  investigation  was  made  of  all 
buildings  over  three  stories  in  height,  except  some  frame  dwell- 
ings, under  construction  in  Buffalo,  Rochester,  Syracuse  and 
TJtica.  During  May  and  June  of  the  same  year  a  similar  investi- 
gation was  made  of  132  buildings  in  New  York  City.* 

In  the  up-state  cities  none  of  the  buildings  inspected  had  hoist- 
ways  guarded  according  to  §  20  as  quoted  above.  In  a  few 
instances  one  or  two  sides  of  the  shaft  were  enclosed  to  a  height  of 
six  or  seven  feet.  In  such  cases  the  guards  were  installed  at  the 
order  of  the  insurance  inspector.  But  even  in  these  few  instances, 
no  "  adjustable  barriers  "  were  in  use  on  the  unfenced  side  of  the 
shaft  Floor  openings,  sometimes  from  the  sixth  floor  or  above  to 
the  basement,  were  also  unguarded. 

In  most  of  the  buildings  inspected  in  up-state  cities  there  was 
an  entire  absence  of  hand-rails  on  scaffolds.  In  fact,  in  only  one 
instance  was  the  spirit  as  well  as  the  letter  of  the  law  observed ;  in 
this  case  the  contractor  frankly  admitted  that  his  elaborate  system 
of  rails  and  guards  was  due  in  part  to  the  fact  that  this  was  a 
commission  job.  In  a  few  other  instances  a  flimsy,  insecure  rail- 
ing was  constructed,  usually  after  the  foreman  had  been  cautioned 
by  the  inspector.    In  one  instance  a  swinging  scaffold  was  equipped 

«This  inveetigation  was  made  by  the  Bureau  of  SUtiatics  and  Information. 
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with  upright  iron  posts  or  rods  but  the  foreman  had  not  seen  fit  to 
adjust  a  rope  or  chain  through  the  eyes  of  these  posts  to  form  a 
protective  railing.  In  the  same  city  several  contractors  told  the 
inspector  that  to  their  certain  knowledge  only  one  building  had 
ever  been  constructed  there  with  the  aid  of  a  railed  scaflFold. 

Two  buildings  were  found  in  up-state  cities  which  had  no  floor- 
ing whatever.  In  one  of  these  the  iron  workers  were  at  work  on 
the  roof  of  the  seventh  story.  Between  them  and  the  ground  floor 
were  twelve  planks  —  two  at  each  story,  used  to  form  a  ladder 
platform.  Information  was  obtained  concerning  several  other 
recently  constructed  buildings  in  which  the  law  was  similarly 
violated. 

The  inspection  in  New  York  City  produced  similar  results.  Of 
the  132  buildings  inspected,  110  had  hoistways  and  well  holes  in 
use  which  were  not  guarded  as  provided  by  §  20  of  the  Labor 
Law;  52  were  equipped  with  unguarded  scaffolds,  in  violation  of 
§  18;  and  34  did  not  have  the  floor  covered  as  prescribed  in  §  20. 
It  should  b^  noted  that  in  80  of  these  132  buildings,  the  steel  work 
had  been  completed  at  the  time  the  inspection  was  made;  and 
60  of  them  were  enclosed  as  well.  This  may  help  to  explain  the 
relatively  small  number  of  violations  of  the  law  as  it  relates  to 
the  guarding  of  scaffolds  and  the  covering  of  floors. 

It  may  be  said  that  in  1913  the  provisions  of  the  Labor  Law 
which  apply  to  the  construction  of  buildings  were  generally 
ignored.  This  was  not  because  of  malicious  intent  to  evade  the 
law  for  no  subterfuges  were  employed  for  the  purpose  of  deception. 
Ignorance  of  the  law  and  indifference  to  its  purposes  were  perhaps 
the  reasons  for  its  violation. 

That  conditions  have  not  changed  much,  if  any,  since  1913  is 
8ho\vn  by  a  similar  investigation*  of  505  buildings  under  con- 
struction in  Xew  York  City  made  during  the  nine  months  from 
October  1,  1915,  to  June  30,  1916.  Of  these  505  buildings,  309 
had  unguarded  hoistways  and  elevator  shafts ;  236  had  unguarded 
scaffolds;  and  157  were  not  underfloored  as  required  by  §  20  of 
the  Labor  Law. 

*B7  the  Dmii<m  of  Industrial  Hygiene 
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In  the  face  of  the  foregoing  evidence  of  general  disregard  of 
the  existing  requirements  of  the  Labor  Law,  the  question  arises 
why  they  are  not  better  observed  and  this  inevitably  resolves 
itself  into  a  question  of  enforcement. 

It  has  been  a  misdemeanor  to  fail  to  observe  section  18 
since  1893,  or  section  20  since  1896.  Down  to  1899  the  duty  of 
enforcing  both  sections  in  cities  was  laid  upon  local  police  or 
building  authorities,  that  duty  so  far  as  section  18  was  concerned 
being  specified  only  when  complaint  concerning  scaffolds  was 
made.  Since  1899  the  duty  to  enforce  both  sections  has  devolved 
upon  the  State  factory  inspector  or  the  Department  of  Labor 
without  geographical  restriction  (section  20,  however,  has  never 
applied  outside  of  cities)  down  to  1916  wheikfor  New  York  City 
the  enforcement  of  both  sections  became  the  duty  of  the  local  au- 
thorities exclusively,  the  State  jurisdiction  still  continuing  else- 
where. Since  1899  the  enforcement  of  section  20  continued  to  be 
the  duty  of  local  building  authorities  also,  but  from  1899  to  1911 
the  enforcement  of  section  18  devolved  only  upon  the  State  au- 
thorities. Since  1911,  however,  in  cities  it  has  been  the  duty  of 
local  building  authorities  also,  to  enforce  section  18. 

The  foregoing  brings  out  the  fact  that  there  has  been  varying, 
divided  or  double  jurisdiction  in  tliis  matter,  as  between  local 
and  State  authorities.  Such  a  condition  clearly  does  not  make 
for  centralized  responsibility  which,  on  general  principles,  is 
necessary  for  efiicient  enforcement  of  law,  and  this  is  probably  one 
reason  for  the  lack  of  better  enforcement  which  has  been  noted. 

So  far  as  the  State  authorities  are  concerned,  another  reason 
appears  in  the  failure  to  couple  with  the  duty  to  enforce  means 
for  the  systematic  performance  of  that  duty.  It  is  perfectly 
obvious  that  such  requirements  can  be  adequately  enforced  only 
by  systematic  inspection  of  building  work,  but  no  duty  of  inspec- 
tion has  been  prescribed  by  law  save  only  a  direction  to  inspect 
when  complaint  is  received  in  the  case  of  scaflFolds.  Further- 
more, at  the  outset  it  was  assumed,  and  the  assumption  has  con- 
tinued ever  since,  that  the  inspection  of  building  work  found 
necessary  could  be  performed  by  the  factory  inspectors  in  addi- 
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tion  to  their  other  duties.  This  assumption  in  later  years  would 
seem  to  have  been  unconsidered  rather  than  deliberate,  but  in  any 
case  it  has  always  failed  surprisingly  to  take  account  of  the  con- 
stant complaint  of  inadequate  forces  to  inspect  factories  alone, 
for  which  inspection  has  always  been  mandatory,  or  the  amount  of 
work  and  distinctly  different  technical  problems  involved  in  in- 
spection of  building  work.  The  result  has  been  that  not  only  in 
earlier  years,  when  the  enforcing  duty  was  enjoined  only  in  case 
of  complaints,  but  also  later,  after  general  duty  to  enforce  was 
specified,  the  Department  of  Labor  has  limited  itself  almost  en- 
tirely to  enforcement  upon  complaint  There  has  been  some 
enforcement  independent  of  complaints,  as  in  the  case  of  the 
investigations  in  1913  and  1916  above  referred  to,  in  connection 
with  which  orders  to  correct  violations  found  were  issued.  At  the 
present  time  also,  investigations  are  being  made  up-state  of  scaf- 
fold accidents  reported  in  the  newspapers,  with  issuance  of  orders 
when  necessary.  But  such  intermittent  and  partial  efforts  leave 
the  general  problem  of  enforcement  almost  untoucheci. 

Another  phase  of  enforcement  in  this  field  also  shows  a  record 
oi  negative  results.  This  appears  in  the  failure  of  a  policy  of 
dependence  upon  complaints  by  employees  to  bring  violations  of 
law  to  light.  Such  complaints  have  always  been  very  few  in 
number,  so  rare,  comparatively  speaking,  as  to  indicate  that  a 
policy  of  dependence  upon  complaints  is  futile. 

In  short,  a  review  of  experience  as  to  enforcement  of  these 
provisions  of  the  Labor  Law,  leads  inevitably  to  the  conclusion 
that  the  matter  of  enforcement  has  riever  been  sufficiently  studied 
or  adequately  provided  for,  and  that  one  step  at  least  toward 
prevention  of  falls  in  building  work  should  be  a  study  of  this 
problem  to  the  end  that  the  existing  safety  provisions  of  law  shall 
be  everywhere  observed. 

Another  step  to  be  taken  would  naturally  be  an  examination 
of  the  present  provisions  of  law  as  to  their  adequacy,  if  observed, 
for  the  prevention  of  falls.  The  fact  that  with  but  few  modifica- 
tions these  provisions  date  back  almost,  if  not  quite,  twenty  years, 
raises  a  fair  presumption  that  amendments  or  supplemental 
regulations  ought  now  to  be  added,  especially  in  view  of  the  great 
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strides  in  knowledge  and  technique  of  safety  work  in  the  last  few 
years.  Examples  of  such  possible  supplemental  r^ulations  may 
he  seen  in  following  pages. 

MEANS  OF  PREVENTION  IN  GENERAL 

But  discussion  of  legal  requirements  is  not  the  main  purpose 
of  this  bulletin.  It  is  not  necessary,  and  less  so  today  than  ever 
before,  to  depend  upon  legal  requirements  alone  for  the  promotion 
of  safety  in  industry.  Consideration  for  the  welfare  of  em- 
ployees, and  the  possibility  of  reducing  economic  loss  from  acci- 
dents made  definite  and  specific  by  the  compensation  law  both 
weigh  with  employers  to  take  measures  voluntarily  for  preven- 
tion of  accident-s.  It  is  to  emphasize  the  seriousness  of  the 
particular  hazard  here  considered,  and  to  suggest  means  of  pre- 
vention for  it  in  general  that  is  the  aim  here.  Accordingly,  in 
following  pages  are  summarized,  from  such  sources  as  were  at 
hand,  measures  recommended  by  experts  which  are  calculated  to 
prevent  injury  to  workmen  by  falls  in  building  work.  There  is 
every  reason  to  believe  that  use  of  measures  such  as  these  would 
prevent  a  very  large  proportion  of  the  startling  number  of  fatal 
accidents  due  to  falls  in  building  work  which  are  now  occurring. 

Scaffolds 

A  recent  publication  by  the  Travelers'  Insurance  Company  on 
"  Safety  Engineering  Applied  to  Scaffolds "  gives  a  complete 
description  of  the  various  kinds  of  scaffolds  and  the  methods  of 
insuring  safety  to  the  men  working  upon  and  around  them.  This 
is  the  first  comprehensive  study  of  American  experience  in 
scaffold  construction  from  the  standpoint  of  safety.  Most  of  the 
following  recommendations  are  based  upon  the  descriptions  con- 
tained in  this  treatise. 

Scaffolds  are  roughly  grouped  into  three  main  classes  — '  pole, 
suspended  and  outrigger.  Pole  or  fixed  scaffolds  are  most  common. 
In  these  the  weight  is  supported  by  poles  or  uprights  which  remain 
in  place  until  the  wall  is  completed.  The  bricklayers'  pole  scaffold 
utilizes  the  wall  itself  for  supporting  the  inner  edge  of  the  work- 
ing platform  and  hence  requires  but  one  row  of  poles  or  uprights- 
Pole  scaffolds  are  used  almost  exclusively  in  constructing  build- 
ings not  over  five  stories  in  height  and  higher  ones  that  have  no 
framework  of  structural  steel.  30gle 
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In  the  confltruction  of  high  buildings  with  steel  framework 
swinging  or  suspended  scaffolds  are  used.  Such  a  scaffold  con- 
sists of  a  platform  swung  by  steel  cables  from  the  upper  part  of  the 
steel  framework  of  the  building  in  such  a  manner  that  it  can  be 
conveniently  raised  and  lowered. 

Outrigger  scaffolds  consist  of  platforms  supported  upon  beamB 
which  extend  out  through  windows  or  other  openings  in  the  walls 
and  which  are  secured  to  the  framework  or  flooring  within  the 
building.  Outrigger  scaffolds  are  not  recommended  when  some 
other  kind  can  be  used. 

POLE  SCAFFOLDS 
Poles  or  uprights  should  be  straight,  straight-grained  and  free 
from  bad  knots  and  other  imperfections.  They  should  be  set  as 
nearly  vertical  as  possible  to  insure  stability  of  the  scaffold.  They 
should  be  set  as  near  the  wall  as  possible.  The  standard  distance 
from  the  wall  to  the  poles  in  a  bricklayers'  pole  scaffold  is  4'  6". 
Poles  should  not  be  spaced  farther  apart  than  T  6"  from  center  to 
center.  They  should  be  fixed  at  their  lower  ends  to  prevent 
displacement. 

Cleats  for  splicing  poles  should  be  not  less  than  1^/4"  thick  and 
should  be  wider  than  the  poles.  They  should  overlap  each  pole  not 
less  than  2'.  There  sliould  be  two  cleats  to  every  joint  or  splice  and 
these  should  be  on  adjacent  and  not  on  opposite  sides  of  the  poles. 
Wherever  possible  the  practice  should  be  followed  of  breaking 
joints  when  splicing  poles. 

Ledgers  should  be  fastened  to  the  inside  of  the  pole.  This 
shortens  the  span  for  the  putlogs.  The  vertical  distance  between 
ledgers  should  not  exceed  5'2".  Each  ledger  should  be  fastened 
to  each  pole  with  5  first-class  cut  nails  of  large  size,  preferably 
10-penny.    Wire  nails  should  never  be  used  for  this  purpose. 

Putlogs  should  be  close  grained,  sound  and  free  from  knots. 
There  should  be  at  least  three  putlogs  to  every  plank  —  one  at 
each  end  and  one  in  the  middle.  They  should  rest  on  the  ledgers 
as  close  to  the  poles  as  possible. 

Planks  should  be  carefully  selected,  straight-grained,  sound, 
and  free  from  bad  knots  or  other  defects.  The  standard  size  is 
2"  X  9"  X  16'.  When  such  planks  are  used  they  should  be  laid  5 
wide.    The  space  between  the  outer  poles  and  the  wall  should  be 
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filled  in  as  nearly  as  possible  to  prevent  the  falling  of  men  or 
materials.  If  the  scaffold  is  properly  built  there  is  no  necessity 
for  fastening  the  planks  to  the  putlogs  since  the  weight  of  the 
planks  and  the  load  they  carry  is  sufficient  to  prevent  their  dis- 
placement.   Planks  should  not  abut  on  the  same  putlog. 

Pole  scaffolds  should  be  braced  not  only  to  insure  stiffness  to 
the  scaffold  itseK  but  also  to  prevent  the  scaffold  as  a  whole  from 
falling  away  from  the  building.  The  poles  should  also  be  sup- 
ported by  longitudinal  bracing  to  prevent  the  scaffold  from  col- 
lapsing parallel  to  the  wall.  All  braces  should  be  of  adequate  size 
and  of  suitable  material. 

A  guard-rail  should  be  constructed  for  pole  scaffolds,  so  placed 
that  the  height  from  the  platform  to  the  upper  edge  of  the  rail  is 
40".  These  rails  should  be  at  least  6"  x  1"  and  should  be  securely 
nailed  to  the  side  of  the  poles  faciag  the  platform.  Two  guard- 
rails, the  upper  one  40"  high,  are  preferable  to  one. 

A  foot-board  should  project  above  the  platform  at  least  T\  It 
should  make  a  tight  joint  with  the  platform  in  order  to  prevent 
materials  from  falling. 

Wherever  possible  a  netting  of  stout  wire,  having  meshes  not 
greater  than  %",  should  be  used  along  the  outer  edge  of  the  scaf- . 
fold  platform.    This  netting  should  extend  from  the  guard-rail  to 
the  foot-board  and  should  be  securely  fastened  to  both. 

SUSPENDED  SCAFFOLDS 

The  use  of  swinging  or  suspended  scaffolds  is  limited,  in  new 
work,  to  buildings  with  steel  or  concrete  skeletons.  When  prop- 
erly constructed  such  scaffolds  are  the  most  economical  and  the 
safest  for  use  on  high  buildings.  The  flexibility  of  suspended 
scaffolds  is  an  asset  in  the  construction  of  modem  high  buildings. 

The  attachment  and  care  of  cables  should  be  in  charge  of  men 
who  are  skilled  in  such  work.  It  is  quite  common  for  builders  to 
lease  scaffolds  instead  of  oT\Tiing  them.  In  such  cases  the  erectors 
and  caretakers  of  the  scaffolds  are  men  skilled  in  such  work. 

The  platform  should  be  tight  enough  to  prevent  the  smallest 
tool  from  dropping  through.  It  should  hang  close  enough  to  the 
building  to  prevent  men  from  falling  through  between  the  plat- 
form and  the  wall    Planks  are  usually  2"  X  9"  X  12' or  14\    They 
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should  overlap  at  least  V :  an  overlap  of  2'  is  preferable.  Work- 
men should  never  be  permitted  to  drop  objects  upon  the  platform 
as  this  practice  strains  the  scaffold  much  more  than  does  the  weight 
of  the  objects  alone. 

Suspended  scaffolds  should  be  equipped  with  hand-rails,  the 
upper  one,  if  two  are  used,  being  40"  high.  It  should  be  securely 
fastened  and  strong  enough  to  resist  the  shock  caused  by  a  large 
man  falling  heavily  against  it.  Rope  is  inferior  to  wood  for  guard- 
rails. 

A  foot-board,  extending  at  least  7"  above  the  platform,  should 
be  placed  around  the  platform,  inside  of  the  cables.  It  should  fit 
snugly  to  tlie  platform  at  all  points  to  prevent  materials  from 
falling  through. 

A  side  screen,  consisting  of  stout  wire  with  not  over  I/2"  niesh, 
should  be  used  on  the  outside  and  across  the  ends  of  platforms. 
It  should  be  attached  to  both  guard-rail  and  foot-board. 

Because  of  the  presence  of  workmen  above  those  who  work  on 
suspended  scaffolds,  creating  a  hazard  from  falling  rivets,  bolts, 
band  tools,  etc.,  such  scaffolds  should  be  equipped  with  protecting 
covers.  Canvas  shields  placed  3'  to  6'  above  the  heads  of  tlie 
workmen  are  sometimes  used  for  this  purpose.  Planks  or  wire 
mesh  are  also  used.  Canvas  is  most  expensive  and  generally  least 
satisfactory.  Wire  mesh  is  perhaps  most  satisfactory.  It  per- 
mits the  free  passage  of  light,  weighs  less  than  plank  and  is  not 
seriously  disturbed  (as  is  canvas)  by  high  winds.  Where  wire  is 
used  the  mesh  should  not  be  over  V^". 

Life  lines  and  safety  belts  for  men  who  go  out  on  thrust-outs  to 
attach  or  adjuat  swinging  scaffold  machines  are  common  in 
Europe  but  are  seldom  seen  in  this  country. 

OUTRIGGER  SCAFFOLDS 

As  already  noted,  outrigger  scaffolds  are  not  recommended 
where  some  other  form  can  be  used.  Where  they  are  used  to  sup- 
port workmen  and  materials  they  should  be  reinforced  by  external 
struts  and  braces  wherever  possible. 

Sometimes  the  height  of  an  outrigger  scaffold  is  increased  by 
building  a  horse  scaffold  upon  it.  Such  practice  is  to  be  avoided 
if  poflsibla    But  wherever  outrigger  scaffolds  alone  or  outrigger 
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and  horse  scaffolds  are  used,  they  should  be  equipped  with  guard- 
rails, foot-boards  and  side  screens. 

Outrigger  scaffolds  are  suitable  for  use  as  protective  roofs  over 
suspended  scaffolds  and  as  catch  platforms.  It  is  desirable  to 
have  auxiliary  platforms  at  suitable  places  to  arrest  the  fall  of 
objects  from  suspended  scaffolds  or  other  parts  of  the  building 
where  material  is  apt  to  fall.  Especially  should  doorways  and 
passageways  be  protected  by  catch  platforms  when  men  are  work- 
ing above,  '      . 

BRACKET  SCAFFOLDS 

It  is  not  sufficient  for  the  bolts  in  the  brackets  of  a  carpenter's 
scaffold  to  extend  through  the  outer  sheating  of  the  building  only. 
They  should  pass  through  a  board  placed  across  the  inside  of  two 
vertical  studs  as  well. 

In  laying  the  platform  of  carpenters'  scaffolds  care  should  be 
taken  to  avoid  "  traps."  This  can  be  done  by  having  a  sufficient 
number  of  brackets  so  that  the  boards  of  the  platform  will  not 
overlap  between  brackets.  At  any  rate  it  is  desirable  to  have 
enough  brackets  to  prevent  the  platform  from  sa^ng.  If  neces- 
sary two  layers  of  boards  should  be  used  instead  of  one. 

Guard-rails  are  seldom  found  on  carpenters'  scaffolds  though 
they  can  be  and  should  be  used.  Foot-boards  are  also  recom- 
mended and  in  some  cases  side  screens,  though  the  latter  are  not 
always  essential. 

PAINTERS*  SWINGING  SCAFFOLDS 

The  painters'  scaffold  consists  of  a  light  platform  made  of 
boards  laid  upon  a  horizontal  ladder  and  the  whole  suspended  by 
ropes  from  hooks  or  some  other  form  of  support.  The  hooks  used 
to  support  the  scaffold  and  to  attach  it  to  the  building  should  be 
sufficiently  large  for  the  purpose  and  should  be  constructed  of  first- 
class  material. 

Where  manilla  rope  is  used  it  should  be  of  long  fiber,  at  least  1" 
in  diameter,  and  double  lashed  at  each  point  of  suspension.  All 
ropes  should  be  protected  by  bagging  or  wooden  blocking  at  the 
points  where  they  come  in  contact  with  sharp  edges.  Hope  knots 
should  have  the  ends  tied  with  smaller  cord  to  prevent  them  from 
becoming  untied.    The  free  rope  which  accumulates  when  the  scaf- 
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fold  is  at  a  high  level  should  be  coiled  upon  the  platform  rather 
than  allowed  to  hang  down  where  it  may  be  interfered  with  by 
curious  or  meddlesome  persons  or  be  fouled  in  some  other  manner. 

The  ladder  which  forms  the  base  of  the  painters'  scaffold  plat- 
form has  its  side-bars  parallel  and  slightly  farther  apart  than 
usual.  It  may  be  strengthened  by  extending  a  small  wire  rope, 
about  5/16"  in  diameter,  along  the  under  surface  of  the  side-bars, 
from  end  to  end. 

All  painters'  scaffolds  should  be  equipped  with  guard-rails  and 
foot-boards  similar  to  those  already  described. 

SCAFFOLDIKG  MATERIAL 
Great  care  should  be  exercised  in  the  selection  of  material  for 
scaffolds.    Newness  is  not  a  sufficient  test  of  strength.    All  wood 
should  be  straight  grained  and  free  from  knots,  injurious  ring- 
shakes  or  other  defects. 

Green  wood  should  be  avoided  in  constructing  scaffolds.  Wet 
wood  is  even  less  resistant  than  green.  All  woods  gain  in  strength 
and  stiffness  when  thoroughly  air  seasoned  or  kiln  dried.  Air 
seasoned  wood  is  about  twice  as  strong  and  kiln  dried  wood  three 
times  as  strong  as  green  wood. 

Not  only  is  wet  wood  to  be  avoided  but  also  that  which  is  alter- 
nately wet  and  dry  often.  The  latter  rots  very  quickly  and  planks 
so  treated  soon  become  unsafe.  Lime  also  eats  into  wood  and 
weakens  it 

Spruce  is  probably  the  most  suitable  of  the  woods  that  are  avail- 
able for  use  in  scaffolds,  though  long-leaf  yellow  pine  is  acceptable 
if  it  is  of  first-class  quality.  Hemlock  is  not  good  as  it  is  too 
brittle. 

Selected  cut  nails  or  bolts  are  best  for  fastening  the  parts  of 
scaffolds  together.  These  should  be  of  sufficient  size  for  the  par- 
ticular purpose  they  are  expected  to  serve.  Wire  nails  are  not 
suitable  for  use  in  scaffolds. 

Bopes  should  be  long  fiber  manilla  and  frequently  tested  for 
strength.  Acid  weakens  rope  but  the  effect  is  not  noticeable  imme- 
diately.   This  fact  should  be  taken  into  account  in  making  tests. 

Cables  should  be  made  of  steel  wire  and  must  be  flexible  as  well 
as  strong.     If  they  do  not  possess  a  considerable  degree  of  flexi- 
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bility  they  may  be  damaged  in  winding  upon  the  drums.  Some 
scaffold  builders  galvanize  their  cables  since  this  process  makes  the 
cables  better  able  to  resist  the  action  of  the  weather.  Where  they 
are  not  galvanized  some  approved  preservative  preparation  should 
be  applied. 

CONSTRUCTION  OF  SCAFFOLDS 

All  scaffolds  should  be  constructed  by  men  who  understand  the 
strength  of  the  materials  used  and  who  know  the  load  the  scaffold 
they  are  building  is  expected  to  support.  A  special  foreman 
should  be  in  charge  of  and  be  held  responsible  for  this  work.  Like- 
wise all  alterations  should  be  made  under  his  direction. 

The  common  practice  of  using  inferior  or  insufficient  material 
should  be  corrected.  Care  should  be  taken  also  to  see  that  all  parts 
of  the  scaffold  are  entirely  completed.  Occasionally  a  workman 
engaged  in  constructing  a  scaffold  is  interrupted  in  his  work.  In 
such  cases  he  may  forget  where  he  left  off  work  and  leave  some 
part  of  the  scaffold  in  an  unfinished  and  hence  in  a  hazardous 
condition. 

Boards  and  planks,  especially  those  that  are  not  fastened,  should 
not  project  far  over  the  putlogs  or  beams.  All  projecting  nails 
and  splinters  should  be  removed. 

Scaffolds  should  not  be  used  until  they  are  entirely  completed 
including  bracing,  hand-rails,  and  foot-boards.  After  they  are 
completed  they  should  not  be  interfered  with  in  any  manner  by 
other  parties  than  the  erectors. 

As  soon  as  scaffolds  have  served  the  purpose  for  which  they  are 
constructed  th^  should  be  dismantled.  Dismantling  should  pro- 
ceed from  the  top  downward  (in  pole  scaffolds,  especially).  The 
safer  plan  is  to  lower  the  parts  rather  than  to  throw  them  down. 
This  is  also  the  more  economical  plan  since  a  smaller  amount  of 
material  is  broken  up  in  this  manner. 

LOADING   OF  SCAFFOLDS 

Suspended  scaffolds,  while  yet  close  to  the  ground,  should  be 
thoroughly  tested  before  they  are  used.  Double  the  weight  to  bo 
suspended,  when  measured  in  dead  load,  is  not  a  sufficient  test  of 
the  strength  of  the  scaffold.  There  should  be  a  safety  factor  of  at 
least  four  because  of  the  strain  caused  by  the  live  load  in  moving 
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about  on  the  scaffold.  All  ropes  should  be  tested  by  at  least  four 
times  the  weight  they  are  expected  to  support. 

Having  determined  the  load  a  scaffold  is  expected  to  sustain 
and  having  found  by  test  that  the  scaffold  is  able  to  carry  such 
load^  it  should  not  be  overloaded  at  any  tima  It  should  not  be 
used  as  a  place  of  storage  for  objects  that  are  either  bulky  or 
heavy.  Material  should  not  be  piled  upon  the  scaffold  platform 
faster  than  the  needs  of  the  workmen  require.  It  should  bo  dis- 
tributed in  a  reasonable  manner  and  not  concentrated  at  a  few 
points. 

Hod-carriers  should  not  be  permitted  to  throw  brick,  mortar,  or 
other  material  from  their  shoulders  to  the  scaffold  platform  sinc^ 
the  shock  caused  by  such  practices  may  result  in  serious  accidents. 
In  like  manner  workmen  should  not  be  permitted  to  jump  upon 
the  platform  from  a  higher  level. 

INSPECTION  OF  SCAFFOLDS 
Every  scaffold  should  be  inspected  by  a  competent  man  each 
time  it  is  completed  but  before  it  is  used.  This  is  essential  even 
when  it  is  to  be  used  for  only  a  few  hours  for  then  it  is  perhaps 
most  likely  to  be  poorly  constructed.  The  inspection  should  be 
especially  thorough  when  an  accident  may  endanger  a  large  num- 
ber of  persons,  whether  workmen  or  otherwise 

Inspection  should  cover  all  parts  of  the  scaffold,  including  hand- 
rails, foot-boards,  and  screens  and  should  extend  also  to  the  part 
of  the  building  above  the  scaffold  and  near  the  plane  of  the  wall 
that  is  being  erected. 

In  addition  to  the  regular  inspection,  every  foreman  should 
examine  the  scaffold  and  satisfy  himself  of  its  safety  before  allow- 
ing his  men  to  use  it. 

All  scaffolds  should  be  thoroughly  inspected  and  repaired  after 
every  storm  or  high  wind.  Because  the  position  of  scaffolds  is 
constantly  changing  there  should  be  an  inspection  every  day.  A 
more  thorough  inspection  should  be  made  once  a  week.  The 
inspector  should  be  required  to  make  a  written  and  signed  report 
of  every  inspection,  covering  every  important  element  of  the 
scaffold. 

Every  man  who  works  about  the  scaffold  should  be  encouraged 
to  report  defects  which  he  finds  and  suggest  remedies  for  them. 
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Ladders 

The  side  bars  of  ladders  should  be  of  straight-grained  spruce 
and  free  from  defects.  The  rungs  should  be  of  oak,  hickory  or  ash 
and  should  be  split  and  shaved  to  size  and  not  turned. 

A  ladder  used  for  the  transport  of  materials  should  not  be  over 
30'  or  35'  in  height.  It  should  project  above  the  landing  to  which 
it  extends  at  least  5'.  If  it  is  too  short  to  permit  this,  stout  strips 
should  be  nailed  to  the  side  bars. 

One  rung  should  be  flush  with  the  platform  to  which  the  ladder 
leads.  If  this  is  not  practicable  the  rung  nearest  the  platform 
should  be  above  and  not  below  the  platform. 

Generally  speaking,  it  is  better  to  use  single  length  ladders  with 
intervening  platforms  than  to  use  extension  ladders  in  building 
construction. 

Ladders  up  which  material  is  carried  should  not  be  located  over 
each  other  or  over  an  unprotected  area  where  men  are  at  work  or 
pass  frequently.  Wherever  possible,  material  should  be  raised  or 
lowered  with  ropes  and  not  carried  on  ladders. 

Men  should  go  up  or  down  ladders  one  at  a  time  so  that  they 
cannot  drop  material  upon  each  other.  Wherever  possible^  two- 
ladder  ways  should  be  constructed :  one  for  the  use  of  men  going 
up  and  the  other  for  the  use  of  men  going  down. 

Both  the  foot  and  the  top  of  the  ladder  should  be  secured.  The 
side  bars  should  rest  evenly  upon  a  firm  and  level  foundation. 
The  ladder  should  be  rigid  and  should  not  spring  when  in  use.  If 
it  is  not  already  sufficiently  stiff  it  should  be  stayed  at  the  middle 
by  a  brace. 

Ladders  with  missing  or  broken  rungs  or  defective  side  bars 
should  not  be  used  until  they  are  repaired.  Defective  side  bars 
should  not  be  spliced  but  should  be  replaced.  Ladders  should  not 
be  used  when  the  rungs  are  loose  enough  to  roll. 

Kungs  or  steps  of  ladders  should  always  be  notched-in  or  housed. 
All  ladders  should  be  made  and  repaired  in  a  workmanlike  manner 
and  should  not  be  hastily  constructed  of  scraps,  some  of  which  are 
unsuitable  for  such  use. 

Temporary  Floors 
Not  much  need  be  said  concerning  the  remedy  for  the  hazards 
involved  in  leaving  out  the  flooring  from  the  steel  framework  of 
buildings.     The  absence  of  the  flooring  constitutes  the  hazard. 
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The  remedy  is  simply  to  supply  the  flooring.  At  least  a  temporary 
floor  should  be  laid  within  two  stories  of  the  highest  point  at  which 
iron  workers  are  at  work.  With  but  little  added  labor  and  expense 
the  lives  of  the  workers  could  be  much  better  safeguarded  by  put- 
ting in  a  temporary  floor  within  one  story  of  the  workers.  In  lay- 
ing temporary  floors  "  traps  "  should  be  avoided. 

Because  of  the  peculiar  hazards  of  their  work  structural  iron 
Tirorkers  should  be  temperate,  cool-headed,  strong,  active  and 
healthy.  They  should  not  be  permitted  to  work  in  exposed  places 
during  high  winds  nor  at  times  when  the  beams  are  slippery  from 
rain  or  frost.  They  should  never  be  permitted  to  work  in  exposed 
places  long  enough  to  become  unduly  fatigued.  Neither  should 
they  be  permitted  to  engage  in  spectacular  performances  nor  to 
expose  themselves  to  unnecessary  risks. 

Hoistwasrt 

Like  the  absence  of  floors,  the  hazard  of  unguarded  floor  open- 
ings is  apparent  and  the  remedy  is  simple.  The  hazard  exists 
because  the  openings  are  unguarded;  the  remedy  is  an  effective 
guard  around  all  floor  openings.  All  hoistways  and  elevator  shaft 
openings  in  each  floor  should  be  enclosed  or  fenced  in  on  all  sides 
by  a  barrier  at  least  8'  in  height,  except  on  two  sides  where  mate- 
rials are  taken  off  or  put  on  the  elevator  or  hoist.  These  two  sides 
should  be  provided  with  an  adjustable  barrier  not  less  than  2' 
from  the  edge  of  the  shaft.  Likewise  all  other  floor  openings 
should  be  guarded  by  enclosure  walls  and  adjustable  barriers. 

The  Hvnun  Factor 

Undoubtedly  many  accidents  in  building  and  construction  work, 
as  in  other  industries,  are  traceable  to  the  ignorance,  carelessness 
or  indifference  of  the  workmen  rather  than  to  defects  in  materials 
or  construction. 

Workmen,  like  other  people,  are  bundles  of  habits.  These  habits 
are  formed  very  largely  through  suggestions  received  directly  or 
indirectly  from  their  environment  and  through  imitation  of  other 
people.  By  constantly  repeating  the  same  actions  day  after  day 
they  come  to  be  more  or  less  involuntary  and  do  not  require  the 
conscious  judgment  of  the  worker.  Hence  some  accidents  that  are 
charged  to  carelessness  should  be  charged  to  ignorance  and  incor- 
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rect  habits  instead,  recognizing  that  these  habits  are  not  always 
the  results  of  deliberate  judgment  but  are  formed  more  or  less 
unconsciously. 

In  order  to  eliminate  the  accidents  due  to  incorrect  habits  of  the 
workmen,  we  must  change  these  habits.  This  is  a  diflScult  task  but 
it  can  be  accomplished  in  the  same  manner  that  other  kinds  of 
habits  are  changed.  The  foremen  and  sub-bosses  can  do  a  great 
deal  to  break  up  the  unsafe  habits  of  their  workmen  by  setting  a 
good  example  to  the  men  under  their  direction.  The  constantly 
changing  conditions  of  building  and  construction  ^ork  make  it 
more  hazardous  than  most  factory  work.  For  this  reason  unusually 
close  supervision  must  be  exercised  to  prevent  serious  accidents  in 
building  and  construction  work. 

The  foreign-bom,  unskilled  laborer  in  building  and  construction 
work  constitutes  a  peculiar  problem  because  of  his  lack  of  acquaint- 
ance with  the  hazards  of  his  work  and  his  inability  to  understand 
the  instructions  given  him.  At  the  same  time  his  habits  can  often 
be  more  easily  changed  than  those  of  American  laborers,  provided 
his  foreman  sets  a  good  example  for  him  and  teaches  him  in  a 
language  that  the  workman  can  understand. 

In  attempting  to  change  the  habits  of  the  workmen  patience 
and  consderable  repetition  are  required.  The  foreman  must 
recognize  that  the  minds  of  his  workmen  respond  more  slowly 
than  his  own  to  the  instructions  which  he  gives  them.  Because 
this  is  true  the  foreman  should  give  detailed  instructions  concern- 
ing the  work.  Sometimes  the  instructions  required  seem  so  simple 
to  the  foreman  that  he  considers  them  useless.  Yet  ignorance  of 
such  conditions  as  these  simple  instructions  should  cover  is  the 
cause  of  a  large  number  of  serious  accidents  in  building  and  con- 
struction work.  Furthermore,  even  simple  instructions  must  "be 
repeated  several  times  in  some  cases  before  they  are  thoroughly 
understood  by  the  laborers  whose  acquaintance  with  the  hazards  of 
building  and  construction  work  is  limited. 

There  are,  of  course,  workmen  who  will  not  follow  instructions 
even  though  they  understand  them  unless  some  form  of  compulsion 
is  employed.  For  such  workmen  discipline,  administered  either 
as  a  temporary  lay-off  or  as  discharge,  is  necessary  because  they 
endanger  not  only  their  own  safety  but  that  of  their  fellow  work- 

Digitized  by  VjOOQIC 


Fatal  Faixs  in  Building  Wobk  25 

men  as  well.    But  in  the  great  majority  of  cases  satisfactory  resiilts 
can  be  obtained  by  a  tactful  foreman  without  resort  to  discipline. 

Care  should  be  exercised  in  selecting  men  for  building  and  con- 
struction work.  Men  with  nervous  ailments,  subject  to  dizziness 
or  attacks  of  faintness,  partially  deaf,  near-sighted,  or  suffering 
from  rheumatism  or  other  affliction  which  might  impair  their 
mental  or  physical  activity  should  never  be  assigned  to  work  whose 
hazards  would  be  materially  increased  by  such  ailments  or  defects. 
Youthful  and  inexperienced  persons,  even  though  physically  sound 
and  in  good  health,  should  not  be  set  at  work  requiring  skill  and 
sound  judgment. 

MiflceUaneoiifl 

All  baxTow  runs  or  gangways  should  be  at  least  2Y''  wida 
Butt-joints  are  safer  than  lap-joints  on  barrow  runs.  Wherever 
possible  all  gangways  should  be  constructed  over  beams  since 
heavy  loads  should  not  be  carried  over  unsupported  planks.  All 
barrow  runs  should  be  equipped  with  safety  treads.  Wherever 
materials  axe  piled  on  scaffords  there  should  always  be  left  a  free 
passageway  for  the  workmen  whose  duties  require  their  presence 
thera 

All  floors,  scaffolds  and  other  places  where  workmen  are  accus- 
tomed to  pass  should  be  kept  clear  of  rubbish  and  loose  materials. 
All  materials  should  be  properly  piled  so  that  they  will  not  cause 
passing  workmen  to  stumble  and  fall.  Likewise  all  rubbish  of 
every  kind  should  be  removed  to  a  place  where  it  will  not  be  a 
menace  to  the  safety  of  workmen. 

Bopes,  slings  and  tackle  should  be  stored  in  a  dry  place  when 
not  in  use,  under  the  charge  of  a  responsible  person.  Unsafe  ropes 
should  be  destroyed  to  avoid  the  possibility  of  their  use  by  mistake. 

Hammers,  saws,  axes,  chisels  and  other  tools  should  always  be 
kept  in  safe  places  when  not  in  actual  use. 

In  dropping  material  workmen  should  make  sure  that  no  one 
below  is  exposed  to  danger. 

All  stairways  and  other  passageways  should  be  kept  clear. 

Wherever  men  are  at  work  or  have  occasion  to  pass  in  the  course 
of  their  work,  light  should  be  diffuse  and  uniform  and  never  local- 
ized in  blinding  centers  with  dark  spaces  between.  Ladders,  stair- 
ways and  runways  should  be  especially  well  lighted. 
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The  use  of  intoxicants  should  be  prohibited  both  during  working 
hours  and  before  work  begins.  Intoxicated  persons,  whether  work- 
men or  not,  should  not  be  permitted  to  loiter  about  a  building 
under  construction  since  they  may  cause  accidents  to  the  men  who 
are  at  work. 

Horseplay  and  all  unnecessary  risks  should  be  avoided. 

There  should  be  no  ill-feeling  between  individuals  or  gangs 
working  upon  a  building. 

Each  building  under  construction  should  be  equipped  with  a 
first  aid  kit  and  should  have  at  least  one  man  trained  in  first  aid 
work.  It  should  be  recognized  that  in  rendering,  aid  to  an  injured 
man,  skill  and  knowledge,  and  not  merely  good  intentions,  are 
required. 

The  addresses  and  telephone  numbers  of  several  physicians 
should  be  posted  in  a  convenient  place  on  each  job. 
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INTRODUCTION 

The  Workmen's  Compensation  Law  of  New  York  had  been  in 
effect  two  years  on  the  first  of  July,  1916.  During  the  first  eleven 
months  of  its  operation  it  was  administered  by  the  Workmen's 
Compensation  Commission,  an  independent  body  created  by  L. 
1913,  ch.  816,  as  amended  and  re-enacted  by  L.  1914,  ch.  41. 
May  22,  1915,  under  L.  1915,  ch.  674,  the  State  Industrial  Com- 
mission took  over  the  functions  of  the  Workmen's  Compensation 
Commission.  Thenceforward,  for  a  year  and  more,  the  Bureau  of 
Workmen's  Compensation  in  the  Department  of  Labor  has  been 
administering  the  law.     In  addition  to  L.  1914,  ch.  41,  and  L. 

1915,  ch.  674,  five  other  acts  have  amended  the  Workmen's  Com- 
pensation Law;  namely,  L.  1914,  ch.  316;  L.  1915,  chs.  167,  168, 
615;  andL.  1916,  ch.  622. 

Altogether  the  number  of  claims  and  agreements  for  the  first 
eighteen  months  of  the  law's  operation,  July  1,  1914,  to  January  1, 

1916,  was  more  than  sixty  thousand.  Of  this  vast  number  less 
than  three  hundred  had  been  appealed  from  the  Commission  to 
the  courts  up  to  the  end  of  1915.  The  proportion  of  agreement 
cases  to  claim  cases  is  in  the  ratio  of  seventy  to  thirty.  All  appeals 
lie  first  to  the  Appellate  Division  of  the  Supreme  Court  in  the 
Third  Department,  sitting  at  Albany,  and  thence  to  the  Court  of 
Appeals.*  Compensation  cases  have  precedence  over  all  other 
civil  cases.  Prior  to  July  1,  1916,  the  Appellate  Division  had 
handed  down  about  one  hundred  and  thirty-five,  and  the  Court  of 
Appeals  about  thirty,  compensation  decisions.  Some  ten  other 
cases  relative  to  compensation  had  been  the  subject  of  Supreme 
Court  decisions.  The  important  cases  involving  the  constitution- 
ality of  the  Workmen's  Compensation  Law  have  been  carried  from 
the  Court  of  Appeals  to  the  Supreme  Court  of  the  United  States. 
There  they  have  been  argued  and  await  decision. 

The  following  presentation  of  the  court  decisions  and  com- 
mission rulings  reveals  the  fact  that  by  far  the  greater  part  of  the 
attention  and  time  demanded  of  the  courts  and  the  commission 


*  For  tbe  composition  of  the  two  courts  see  tMlow,  p.  808. 
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has  been  involved  by  the  problems  of  coverage.  The  cases  deteiv 
mining  the  constitutionality  of  the  act  have  been,  of  course,  of 
overshadowing  importance.  Since  the  law  of  compensation  is  a 
new  and  great  departure,  it  has  been  thought  best  to  give  the  full 
texts  of  the  decisions  both  of  the  Court  of  Appeals  and  the  Appel- 
late Division  in  all  cases. 

This  Bulletin  can  at  best  present  only  a  transitory  view  of 
workmen's  compensation  in  New  York.  The  process  of  interpre- 
tation is  in  an  intermediate  stage.  The  decisions  here  reproduced 
are  likely  to  be  modified  or  may  be  entirely  reversed  by  further 
decisions  of  the  near  futura  A  second  series  of  decisions  may  be 
expected  to  follow  the  radical  and  far-reaching  law  of  1916, 
generally  amending  the  Workmen's  Compensation  Law.  The  new 
act,  which  went  into  effect  June  1,  1916,  is  in  large  part  a  measure 
originating  with  the  State  Industrial  Commission,  based  upon  the 
administrative  experience  of  the  Workmen's  Compensation 
Bureau,  and  designed  to  clear  up  the  very  doubts  and  cure  the 
very  defects  of  the  Workmen's  Compensation  Law  that  the  court 
decisions  here  given  made  conspicuous.  Thus,  its  provision  for 
cases  of  disfigurement  nullifies  the  effect  of  Shinnich  v.  Clover 
Farvis  Co.  as  a  precedent;  its  provision  for  compensation  of  public 
employees  notwithstanding  the  "  pecuniary  gain  "  clause  offsets 
Allen  V.  State  of  New  York;  and  its  amendments  expressly  defin- 
ing the  right  of  appeal  resolve  the  doubts  in  the  Court  of  Appeals' 
refusal  to  hear  BheinwaJd  v.  Builders'  Brick  and  Supply  Co* 
These  are  but  three  of  a  score  of  decisions  that  have  been  nullified, 
modified  or  re-enforced  as  precedents  by  the  amendatory  law  of 
1916.  In  the  proper  place,  in  connection  with  each  dex;ision  so 
affected,  attention  is  hereafter  called  to  the  corresponding  l^isla- 
tive  amendment. 

The  daily  papers  of  New  York  City  and  Albany  afford  the 
earliest  notices  of  current  court  decisions.  The  State  Department 
Reports  of  New  York,  issued  semi-monthly  by  the  Miscellaneous 
Reporter's  oflSce  since  October  1,  1914,  give  the  full  texts  of  many 
of  the  State  Industrial  Commission's  rulings  and  also  the  opinions 
of  the  Attorney-General  on  the  Workmen's  Compensation  Law. 

*  For  these  decisdons  see  pp.  69,  181,  29S  following.  Tbe  Shinnlok  decision  is 
met  by  amendment  of  Workmen*B  Compen-itlon  Law,  |  15,  snbd.  8 ;  the  Allen 
decision  by  the  addition  of  new  group  f 3  to  I  3;  and  the  Bbcinwald  dismslsal  by 
amendment  of  |  23. 
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They  are  referred  to  in  this  Bulletin  under  the  abbreviation, 
S.  D.  K.  The  texts  of  the  Appellate  Division  decisions  are  to  be 
found  in  the  Appellate  Division  Eeports  beginning  with  volume 
165  and  the  texts  of  the  Court  of  Appeals  decisions  in  the  'New 
York  Keports  beginning  with  volume  216.  The  Miscellaneous 
Report's  of  New  York,  beginning  with  volume  90,  give  a  few  cases 
involving  workmen's  compensation.  The  Reports  of  the  Attorney- 
General,  beginning  with  1914,  contain  occasional  compensation 
opinions.  The  monthly  Bulletin  of  the  State  Industrial  Com- 
mission, the  first  number  of  which  appeared  in  October,  1916, 
presents  compensation  rulings,  court  decisions,  comments  of  ad- 
ministrative officers  and  current  compensation  items.  The  Bureau 
of  Statistics  and  Information  of  the  Department  of  Labor  has 
issued  an  annotated  edition  of  the  Workmen's  Compensation  Law. 
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CONSTITUTIONALITY 

The  Court  of  Appeals  of  New  York,  having  upheld  the  con- 
stitutionality of  the  present  Workmen's  Compensation  Law  in 
Jensen  v.  Southern  Pacific  Co.,  and  ^yalkeT  v.  Clyde  Steamship 
Co.,  these  cases,  together  with  Winfield  v.  N.  Y,  Central  &  11.  R. 
R.  R.  Co.,  and  White  v.  N.  Y.  Central  &  U.  R.  R.  R.  Co.,  relative 
to  interstate  and  foreign  commerce,  have  been  argued  before  the 
Supreme  Court  of  the  United  States.  On  November  13,  1916, 
tbe  Supreme  Court  ordered  a  reargument  on  the  cases  involving 
the  constitutionality  of  the  New  York  compensation  law,  as  well 
as  on  similar  statutes  of  Iowa  and  Washington.  The  constitution- 
ality of  compensation  laws  generally  will  be  determined  by  the 
decisions  in  these  cases.* 

The  opinion  in  Jensen  v.  Southern  Pacific  Co.,  rendered  on 
July  13,  1915,  upheld  the  constitutionality  of  the  Workmen's 
Compensation  Law  generally.  It  also  held  that  the  Federal  Em- 
ployers' Liability  Act  was  not  applicable  to  the  case.  An  employee 
of  defendant  was  killed  while  engaged  in  unloading  a  steamship 
engaged  solely  in  interstate  commerce,  while  it  was  docked  at  a 
pier  in  this  state.  The  court  held  specifically  that  the  work  in 
which  decedent  was  engaged  was  '^  longshore  work  "  as  classified 
in  group  10  of  section  2  of  the  Workmen's  Compensation  Law 
and  did  not  fall  within  group  8,  which  excepts  injuries  received 
in  the  operation  and  repair  of  ^^  vessels  of  other  states  or  countries 
used  in  interstate  or  foreign  commerce  when  operated  or  repaired 
by  the  company.'* 

The  Commission  had  previously  made  an  award  which  was 
affirmed  without  opinion  in  the  Appellate  Division  (167  App. 
Div.  945).  The  act  was  held  to  be  not  violative  of  the  due  process 
dause  or  of  the  commerce  clause  of  the  Federal  constitution.  The 
Federal  Employers'  Liability  Act  was  held  not  to  apply  since,  so 
far  as  this  case  was  concerned,  the  defendant  was  a  carrier  by 
water  while  the  Federal  Act  applies  only  to  transportation  by  rail- 
road. It  was  likewise  held  that  the  employee  is  not  deprived  of  a 
remedy  for  injuries  occasioned  by  the  negligence  of  his  employer, 
since  the  compensation  act  is  a  valid  substitute  for  the  former 
common  law  right  of  action. 

*  On  Mareh  7, 1917,  the  Supreme  Court  upheld  the  oonipeoMtU»  Uwe  of  these  three  etatee. 

[21] 
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The  enactment  in  1918  of  section  19  of  article  1  of  the  state 
constitution  removed  the  objections  to  a  compensation  statute  so 
far  as  the  state  constitution  is  concerned.  The  present  statute  was 
distinguished  by  the  Court  of  Appeals  from  the  compensation 
law  enacted  in  1910,  which  was  held  to  be  violative  of  the  due 
process  clause  of  the  Federal  constitution  as  well  as  of  the  State 
constitution,  in  the  case  of  Ives  v.  South  Buffalo  Ey.  Co.  (215 
N.  Y.  271),*  on  the  ground  that  the  1914  statute  provides  a 
method,  through  the  state  insurance  fund  or  alternative  plans,  of 
distributing  the  burden  of  compensation  equitably  over  the  indus- 
tries affected,  whereas  the  1910  statute  subjected  the  individual 
employer  to  a  suit  for  damages.  In  view,  both  of  these  differences 
and  also  of  the  decision  of  the  United  States  Supreme  Court  in 
the  case  of  Noble  State  Bank  v.  HasheU  (219  U.  S.  104),  the 
Court  of  Appeals  held  that  the  conflict  with  the  Federal  constitu- 
tion no  longer  exists. 

MxLUCB,  J.:  The  claimant's  husband  was  killed  on  August  15th,  1914,  while 
employed  in  unloading  the  steamship  El  Oriente  which  was  berthed  along- 
side a  pier  in  the  Hudson  river.  When  the  accident  occurred  he  was  moving 
an  electric  truck  upon  a  gangway  connecting  the  vessel  with  the  pier.  The 
appellant,  a  corporation  of  the  state  of  Kentucky,  is  a  common  carrier  by 
railroad.  It  also  owned  and  operated  said  steamship,  which  plied  between 
New  York  and  Galveston,  Texas.  It  does  not  appear  that  the  steamship 
was  in  any  way  operated  in  connection  with  a  line  of  railroad,  and  in  its 
report  of  the  accident  the  appellant  stated  its  business  to  be  "transporta- 
tion by  steamships  engaged  solely  in  interstate  commerce.''  We  are  required 
on  this  appeal,  first,  to  construe  the  Workmen's  Compensation  Law  (Chap.  67 
of  the  Consolidated  Laws;  L.  1914,  ch.  41)  in  so  far  as  it  relates  to  this 
case,  and,  second,  to  determine  its  constitutional  validity.  The  scheme  of 
the  statute  is  essentially  and  fundamentally  one  by  the  creation  of  a  state 
fund  to  insure  the  payment  of  a  prescribed  compensation  based  on  earnings 
for  disability  or  death  from  accidental  injuries  sustained  by  employees 
engaged  in  certain  enumerated  hazardous  employments.  The  state  fund  is 
created  from  premiums  paid  by  employers  based  on  the  pa3n*oll,  the  number 
of  employees  and  the  hazards  of  the  employment.  The  employer  has  the 
option  of  insuring  with  any  stock  corporation  or  mutual  association  author- 
ized to  transact  such  business,  or  of  furnishing  satisfactory  proof  to  the 
commission  of  his  own  financial  ability  to  pay.  If  he  does  neither  he  is 
liable  to  a  penalty  equal  to  the  pro  rata  premium  payable  to  the  state  fund 
during  the  period  of  his  non-compliance  and  is  subject  to  a  suit  for  damages 
by  the  injured  employee,  or  his  legal  representative  in  case  of  death,  in 
which  he  is  deprived  of  the  defenses  of  contributory  negligence,  assumed 


•  Full  text  of  the  decision  appeared  in  the  Quarterly  Bulletin  of  the  Department 
of  Labor,  No.  46,  March,  1911,  pp.  58-80. 
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riflk  and  negligence  of  a  fellow-serrant.  By  insuring  in  the  state  fund,  or 
by  himself  or  his  insurance  carrier  paying  the  prescribed  compensation,  the 
employe  is  relieyed  from  further  liability  for  personal  injuries  or  death 
sustained  by  employees.  Compensation  is  to  be  made  without  regard  to 
fault  as  a  cause  of  the  injury,  except  where  it  is  occasioned  by  the  willful 
intention  of  the  injured  employee  to  bring  about  the  injury  or  death  of 
himself  or  another  or  results  solely  from  his  intoxication  while  on  duty. 
Compensation  is  not  based  on  the  rule  of  damages  applied  in  negligence  suits 
but  in  addition  to  providing  for  medical,  surgical  or  other  attendance  or 
treatment  and  funeral  expenses  it  is  based  solely  on  loss  of  earning  power. 
Thus  the  risk  of  accidental  injuries  occurring  with  or  without  fault  on  the 
part  either  of  employee  or  employer  is  shared  by  both  and  the  burden  of 
making  compensation  is  distributed  oyer  all  the  enumerated  hazardous  employ- 
ments in  proportion  to  the  risks  inyolyed.  So  much  for  the  general  outline 
of  the  scheme  against  whose  justice  or  economic  aoundness  nothing,  that 
occurs  to  me,  can  be  said. 

The  particular  provisions  requiring  construction  are  the  following: 

"  Section  2.  Application,  CompenBatlon  pnMded  for  In  this  chapter  shall  be 
payable  for  injunea  sustained  or  death  incurred  by  employees  eagaged  in  the 
rouowlng  hasardous  employments :     *     *     * 

"  Group  8.  The  operation,  within  or  without  the  Btate,  including  repair,  of 
vessels  other  than  vessels  of  other  states  or  countries  used  in  interstate  or  foreign 
commerce,  when  operated  or  repaired  by  the  company.    *     •    * 

"  Group  10.  Longshore  work,  including  the  loading  or  unloading  of  cargoes  or 
parts  ot  cargoes  of  grain,  cOtal,  ore,  freight,  general  merchandise,  lumber  or  other 
products  or  materials,  or  moving  or  handling  the  same  on  any  dock,  platform  or 
place,  or  in  any  warehouse  or  ocher  place  or  storage.'* 

"  Section  114.  Interstate  Commerce,  The  provisions  of  this  chapter  shall  apply 
to  employers  and  employees  engaged  in  intrastate,  and  also  in  interstate  or  foreign 
commerce,  fo^  whom  a  rule  of  liability  or  method  of  compensation  has  been  or 
may  be  established  by  the  congress  of  the  United  States,  only  to  the  extent  that 
their  mutual  connection  with  Intrastate  work  may  and  shall  be  clearly  separable 
and  distinguishable  from  interstate  or  foreign  commerce^  except  that  such  employer 
and  his  employees  working  only  in  this  state  may,  subject  to  the  appro^ral  and  in 
the  manner  provided  by  the  commission  and  so  far  as  not  forbidden  by  any  act  of 
congress,  accept  and  become  bound  by  the  provisions  of  this  chapter  in  like  manner 
and  with  the  same  eifect  In  all  respects  as  provided  herein  for  other  employers 
and  their  employees.*' 

It  is  claimed  that  loading  and  unloading  are  included  in  **  operation  "  and 
thsity  therefore,  the  case  falls  within  group  8,  which  excepts  vessels  of  other 
states  or  countries  used  in  interstate  or  foreign  commerce,  but  the  specific 
eniixneration  of  longshore  work  in  group  10  excludes  such  work  from  the 
other  group. 

It  is  next  claimed  that  the  statute  was  not  intended  to  apply  to  employ- 
ment in  interstate  or  foreign  commerce  and  that  in  case  of  doubt  that  con- 
struction should  be  adopted,  for  otherwise  it  would  offend  against  the  com- 
merce clause  of  the  Federal  Constitution  by  imposing  a  burden  upon  such 
conunerce.  The  latter  claim  will  be  noticed  first.  The  statute  does  not  pur- 
port directly  to  regulate  or  impose  a  burden  upon  commerce,  but  merely 
undertakes  to  regulate  the  relations  between  employers  and  employees  in 
this  state.  Such  regulation  may,  and  no  doubt  does,  indirectly  affect  com- 
merce, but  to  the  extent  that  it  may  affect  interstate  or  foreign  commerce 
it  is  plainly  within  the  jurisdiction  of  the  state,  imtil  congress  by  entering 
the  field  excludes  state  action.  {Sherlock  v.  Ailing,  03  U.  S.  99;  Morga/n*8 
Steamship  Co,  v.  Lomsiana,  118  U.  S.  455;  Reid  v.  Colorado,  187  U.  S.  137; 
Bimpwn  y.  Shepard,  230  U.  S.  352;  Erie  R.  R.  Co.  y.  WiUiam9,  233  U.  S.  eS5.) 
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Literally  oonstnied,  section  114  makes  the  statute  apply  only  to  intrastate 
work,  either  done  by  itself  or  in  connection  with,  but  clearly  separable  and 
distinguishable  from,  interstate  or  foreign  commerce.  But,  though  the  see- 
tion  is  awkwardly  phrased,  it  is  manifest  that  a  broader  application  was 
intended,  else  the  clause  *'  for  whom  a  rule  of  liability  or  method  of  com- 
pensation has  been  or  may  be  established  by  the  congress  of  the  United 
States"  is  meaningless.  The  legislature  evidently  intended  to  regulate,  u 
far  as  it  had  the  power,  all  employments  within  the  state  of  the  kinds 
enumerated.  The  earlier  sections  are  in  terms  of  general  application,  and 
section  114,  which  is  headed  "Interstate  Commerce,"  is  one  of  limitation, 
not  of  definition.  Its  obvious  purpose  was  to  guard  against  a  construction 
violative  of  the  Constitution  of  the  United  States,  and  so  it  provided  that 
the  act  should  apply  to  interstate  or  foreign  commerce,  "  for  whom  a  rule 
of  liability  or  method  of  compensation  has  been  or  may  be  established  by 
the  congress  of  the  United  States,"  only  to  the  extent  that  intrastate  work 
affected  may  or  shall  be  clearly  separable  or  distinguishable  therefrom.  In 
other  words,  the  legislature  said  that  it  did  not  intend  to  enter  any  field 
from  which  it  had  been  or  should  be  excluded  by  the  action  of  the  congress 
of  the  United  States.  But  it  is  said  that  congress  may  at  any  time  regulate 
employments  in  interstate  or  foreign  commerce,  and  that  the  esse  is  one 
in  which  a  rule  "  may  be  established,"  etc  Again,  the  spirit,  not  the  letter, 
must  control.  If  it  had  been  intended  to  confine  the  application  of  the  act 
to  intrastate  work,  the  legislature  would  doubtless  have  said  so  in  a  sentence. 
The  words  "  may  be  "  should  be  construed  in  the  sense  of  "  shall  be." 

One  other  question  in  respect  of  the  application  of  the  act  remains  to 
be  considered.  It  is  said  that  the  appellant  is  a  carrier  by  railroad,  and 
that,  therefore,  the  Federal  Employers'  Liability  Act  of  April  22,  1908  (35 
Stat.  L.  65),  prescribes  the  rule  governing  the  employment  in  which  the 
deceased  was  engaged.  As  far  as  this  case  is  concerned  the  appellant  is  a 
carrier  by  water,  Its  buMuess  is  transportation  by  steamships,  which,  as 
far  as  appears,  may  not  even  indirectly  be  related  to  transportation  by  rail- 
road, certainly  not  by  any  particular  line  of  railroad.  It  is  significant  that 
the  earlier  Federal  statute  of  June  11,  1906  (34  Stat.  L.  232),  applied  to 
"  every  common  carrier  "  engaged  in  interstate  or  foreign  commerce,  whilst 
the  present  act  applies  only  to  carriers  by  railroad.  There  is  nothing  in 
the  act  indicative  of  a  purpose  to  apply  it  to  carriage  by  water,  if  it  happen 
to  be  conducted  by  a  railroad  corporation,  and  not  otherwise  —  to  apply 
one  rule  of  liability  to  transportation  by  a  steamship  line,  if  owned  and 
operated  by  a  railroad  corporation,  and  a  different  rule  to  precisely  similar 
transportation  not  thus  controlled.  The  Federal  act  provides  a  rule  of 
liability  of  carriers  by  railroad  for  injury  or  death  **  resulting  in  whole  or 
in  part  •  ♦  ♦  by  reason  of  any  defect  or  insufficiency,  due  to  its  negli- 
gence, in  its  cars,  engines,  appliances,  machinery,  track,  roadbed,  woiks, 
boats,  wharves  or  other  equipment."  The  words  "boats"  and  "wharves* 
may  be  given  due  effect  by  applying  them  to  adjuncts  or  auxiliaries  to  trans- 
portation by  railroad. 

Our  conclusion,  therefore,  is  that  the  employment  in  which  the  deceased 
was  engaged  was  not  governed  by  the  Federal  statute,  that  the  Workmen's 
Compensation  Act  applied  to  it,  and  that  the  latter  act  is  not  violative  of 
the  Federal  Constitution  for  attempting  directly  to  regulate  or  impose  a 
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tax  or  burden  on  interstate  or  foreign  commerce.  We  now  come  to  perhaps 
the  most  important  question  in  the  case.  Does  the  act  violate  the  Four- 
teenth Amendment  to  the  Constitution  of  the  United  States  for  taking  prop- 
erty without  due  process  of  law? 

Much  reliance  is  placed  on  the  decision  of  this  court  in  Ives  v.  Bouth 
Buffalo  Ry.  Co.  (201  N.  Y.  271,  294).  In  that  case  Judge  Werneb,  refer- 
ring to  the  appeal  on  economic  and  sociologie  grounds  and  speaking  for  the 
court,  said:  ''We  have  already  admitted  the  strength  of  this  appeal  to  a 
recognized  and  widely  prevalent  sentiment,  but  we  think  it  is  an  appeal 
which  must  be  made  to  the  people  and  not  to  the  oourts."  That  decision 
was  made  in  March,  1911.  Following  that  suggestion,  the  legislature  pro- 
vided in  the  orderly  way  prescribed  by  the  Ck>n8titution  for  the  submission 
to  the  people  of  a  proposed  constitutional  amendment  and  in  due  time  that 
amendment  was  adopted  on  November  4th,  1913,  and  became  section  19  of 
article  1  of  our  State  Constitution.  It  is  unnecessary  to  set  that  amend- 
ment forth  in  emtenao,  but  it  suffices  to  say  that  so  far  as  the  due  process 
clause  or  any  other  provision  of  our  State  Constitution  is  concerned  the 
amendment  amply  sustains  the  act.  However,  it  is  urged  that  the  reasons 
which  constrained  the  court  to  declare  the  act  involved  in  the  /vet  case 
unconstitutional  are  equally  cogent  when  applied  to  the  Fourteenth  Amend- 
ment. In  the  first  place  it  is  to  be  observed  that  the  two  acts  are  essen- 
tially and  fundamentally  different.  That  involved  in  the  Ivea  case  made 
the  employer  liable  in  a  suit  for  damages  though  without  even  imputable 
fault  and  regardless  of  the  fault  of  the  injured  employee  short  of  serious 
and  willful  misconduct.  This  act  protects  both  employer  and  employee,  the 
former  from  wasteful  suits  and  extravagant  verdicts,  the  latter  from  the 
expense,  uncertainties  and  delays  of  litigation  in  all  oases  and  from  the 
certainty  of  defeat  if  unable  to  establish  a  case  of  actionable  negligence. 
Both  acts  are  said  to  have  been  based  on  the  proposition  that  the  risk  of 
accidental  injuries  in  a  hazardous  employment  should  be  borne  by  the 
business  and  that  loss  should  not  fall  on  the  injured  employee  and  his 
dependents,  who  are  unable  to  bear  it  or  to  protect  themselves  against  it. 
That  act  made  no  attempt  to  distribute  the  burden,  but  subjected  the 
employer  to  a  suit  for  damages.  This  act  does  in  fact  as  well  as  in  theory 
distribute  the  burden  equitably  over  the  industries  affected.  It  allows  com- 
pensation only  for  loss  of  earning  power,  but  by  the  creation  of  a  state 
insurance  fund,  or  by  the  substitute  methods  provided,  it  insures  the  prompt 
receipt  by  the  injured  employee  or  his  dependents  of  a  certain  sum  undimin- 
ished by  the  expenses  of  litigation.  The  two  acts  are,  therefore,  so  plainly 
dissimilar  that  the  decision  in  the  Ives  case  is  not  controlling  in  this. 

Moreover,  upon  the  question  whether  an  act  offends  against  the  Consti- 
tution of  the  United  States  the  decisions  of  the  United  States  Supreme  Court 
are  controlling.  The  only  one  of  the  numerous  Workmen's  Compensation 
Acts  which  appears  to  have  been  directly  passed  on  by  the  United  States 
Supreme  Court  is  the  act  of  Ohio,  which  contained  an  optional  clause. 
(Jeffrey  Mfg.  Co.  v.  BUigg,  236  U.  S.  571.)  The  single  question  decided  in 
that  case  was  that  limiting  the  application  of  the  act  to  shops  with  five 
or  more  employees  did  not  result  in  arbitrary  and  unreasonable  classification. 
This  act  is  compulsory.     The  employer  is  subjected  to  a  penalty  for  not 
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adopting  one  of  the  three  methods  of  insurance  allowed  him,  and  the  employee 
has  no  choice  at  all  except  possibly  as  to  whether  he  will  enter  one  of  the 
classified  employments.  However,  except  for  a  feature  pres^itly  to  be  con- 
sidered, the  decision  in  Noble  State  Bank  y.  BaakeU  (219  U.  S.  lOi)  is 
decisive.  Indeed,  upon  close  analysis  it  will  appear  that  the  taking  justified 
in  that  case  ae  a  proper  exercise  of  the  police  power  was  no  more  in  the 
public  interest  than  that  involved  in  this  case  and  that  the  mutual  benefits 
to  the  parties  immediately  concerned  were  not  as  direct.  In  that  case  an 
act  of  the  state  of  Oklahoma  requiring  every  bank  existing  under  the  state 
laws  to  pay  an  assessment  based  on  average  daily  deposits  into  a  guaranty 
fund  to  secure  the  full  repayment  of  deposits  in  case  any  such  bank  became 
insolvent  was  sustained  not  merely  under  the  reserve  power  of  the  state  to 
alter  or  repeal  charters  but  as  a  proper  exercise  of  the  police  power.  Solvent 
banks  were  thus  required  to  pay  money  into  a  fund  for  the  direct  benefit 
of  others,  the  banks  benefiting  only  indirectly  from  the  supposed  benefit  to 
commerce  and  the  greater  stability  of  banking.  In  this  case  the  mutual 
benefits  are  direct.  Granted,  that  employers  are  compelled  to  insure  and 
that  there  is  in  that  sense  a  taking.  They  insure  themselves  and  their 
employees  from  loss,  not  others.  The  payment  of  the  required  premiums 
exempts  them  from  further  liability.  The  theoretical  taking  no  doubt  dis- 
appears in  practical  experience.  As  a  matter  of  fact  every  industrial  con- 
cern, except  the  very  large  ones  who  insure  themselves,  have  for  some  time 
been  forced  by  conditions,  not  by  law,  to  carry  accident  indemnity  insurance. 
A  relatively  small  part  of  the  sums  thus  paid  actually  reached  injured  work- 
men or  their  dependents.  With  the  economic  saving  of  the  present  scheme, 
insurance  in  the  long  run  should  certainly  be  as  cheap  as  under  the  old  waste- 
ful plan,  and  the  families  of  all  injured  workmen,  not  a  part  only,  v%iil 
receive  some  compensation  for  the  loss  of  earning  power  of  the  wage  earner. 
We  should  consider  practical  experience  as  well  as  theory  in  deciding  whether 
a  given  plan  in  fact  constitutes  a  taking  of  property  in  violation  of  the 
Constitution.  A  compulsory  scheme  of  insurance  to  secure  injured  workmen 
in  hazardous  employments  and  their  dependents  from  becoming  objects  of 
charity  certainly  promotes  the  public  welfare  as  directly  as  does  an  insur- 
ance of  bank  depositors  from  loss. 

But  for  the  matter  now  to  be  considered  we  need  not  look  farther  for  a 
case  controlling  upon  us  and  in  principle  decisive  of  this.  Whilst  the  Noble 
State  Bank  case  was  referred  to  in  the  Ive$  case,  it  was  not  controlling  for 
the  reason  that  the  State  Constitution  was  involved  and  it  was  not  in  point  as 
an  authority  because  of  the  essential  differences  in  the  act  then  before  the 
court,  already  pointed  out. 

A  point  was  made  on  oral  argument  that  the  act  was  unconstitutional  for 
depriving  an  employee  injured  by  negligence  imputable  to  the  employer  of 
a  right  of  action  for  the  wrong.  Of  course,  the  employer  cannot  be  heard 
to  urge  the  grievance  of  the  employee  {Jeffrey  Mfg,  Co.  v.  Blagg,  eupra) , 
but  exemption  from  further  liability  upon  paying  the  required  premium 
into  the  state  fund  is  an  essential  element  of  the  scheme,  and  if  the  act  be 
unconstitutional  as  to  the  employee  the  employer  would  be  deprived  of  that 
exemption  and  thus  would  be  directly  affected  by  the  unconstitutionality 
of  the  act  in  that  respect.    It  is  not  accurate  to  say  that  the  employee  is 
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deprived  of  all  remedy  for  a  wronf^ol  injury.  He  U  given  a  remedy.  To 
be  sure,  the  oompenaation  or  recovery  is  limited,  and  that  in  a  sense  may 
possibly  constitute  a  taking;  but  if  so,  it  is  his  contribution  to  an  insurance 
scheme  designed  for  his  benefit,  and  may  be  justified  on  precisely  the  same 
grounds  as  the  contribution  exacted  of  the  employer  baa  bera.  When  he 
enters  into  the  contract  of  employment,  he  is  now  assured  of  a  definite  com- 
pensation for  an  accidental  injury  occurring  with  or  without  fault  imputable 
to  the  employer  and  is  afforded  a  remedy,  which  is  prompt,  certain  and  inex- 
pensive. In  return  for  those  benefits  be  is  required  to  give  up  the  doubtful 
privilege  of  having  a  jury  assess  his  damages,  a  considerable  part  of  which, 
if  recovered  at  all  after  long  delay,  must  go  to  pay  expenses  and  lawyers' 
fees. 

Moreover,  the  act  does  not  deal  with  intentional  wrongs  but  only  with  acci- 
dental injuries,  and  no  account  is  taken  of  the  presence  or  absence  of  negli- 
gence attributable  to  the  employer.  In  the  way  modem  undertakings  are 
conducted  it  is  rarely  possible  to  trace  personal  fault  to  the  employer,  but 
he  has  been  held  liable  for  wrongs  of  others  under  the  doctrine  of 
retpondeai  superior.  That  doctrine  has  been  developed  by  the  courts  to  make 
the  principal  accoimtable  for  the  conduct  of  his  affairs,  though  it  must  be 
remembered  that  it  does  not  rest  on  the  doctrine  of  agency.  No  one  has  a 
vested  right  under  the  Constitution  to  the  maintenance  of  that  common-law 
doctrine,  which  undoubtedly  may  be  extended  or  curtailed  by  the  legislature. 
No  one  doubts  that  the  doctrine  of  assumption  of  risk  and  the  fellow-servant 
doctrine,  also  developed  by  the  courts  under  different  conditions  than  those 
now  prevailing,  may  be  limited  or  entirely  abrogated  by  the  legislature.  Acts 
having  that  effect  have  been  sustained  by  repeated  decisions  of  this  court. 
The  power  to  limit  or  take  away  must  also  involve  the  power  to  extend.  At 
the  common  law  the  servant  was  held  to  assume  by  implied  contract  the 
ordinary  risks  of  the  employment,  including  the  risk  of  a  fellow-servant's 
negligence,  and  even  of  negligence  imputable  to  the  master  if  the  danger  was 
obvious,  or  with  knowledge  of  it  the  servant  voluntarily  continued  in  the 
employment.  It  would  not  be  a  great  extension  of  that  doctrine  for  the  legis- 
lature to  provide  that  the  employee  should  assume  the  risk  of  all  accidental 
injuries,  and  if  that  can  be  done,  it  is  certainly  competent  for  the  legislature 
to  provide  by  the  creation  of  an  insurance  fund  for  a  limited  compensation 
to  the  employee  for  all  accidental  injuries,  regardless  of  whether  tiiere  was 
a  cause  of  action  for  them  at  common  law. 

This  subject  should  be  viewed  in  the  light  of  modem  conditions,  not  those 
onder  which  the  common-law  doctrines  were  developed.  With  the  change  in 
industrial  conditions,  an  opinion  has  gradually  devdoped,  which  almost 
universally  favors  a  more  just  and  economical  system  of  providing  compen- 
sation for  accidental  injuries  to  employees  as  a  substitute  for  wasteful  and 
protracted  damage  suits,  usually  unjust  in  their  results  either  to  the  employer 
or  the  employee,  and  sometimes  to  both.  Surely  it  is  competent  for  the  state 
in  the  promotion  of  the  general  welfare  to  require  both  employer  and  employee 
to  yield  something  toward  the  establishment  of  a  principle  and  plan  of 
compensation  for  their  mutual  protection  and  advantage.  Any  plan  devised 
by  the  wit  of  man  may  in  exceptional  cases  work  unjufftly,  but  the  act  is 
to  be  judged  by  its  general  plan  and  scope  and  the  general  good  to  be  pro- 
moted by  it.    Fortunately  the  coih^s  have  not  attempted  to  define  the  limits 
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of  the  police  power.  Its  elaeticity  makes  progress  possible  under  %  writteB 
constitution  guaranteeing  individual  rights.  The  question  is  often  one  of 
degree.  Hie  act  now  before  us  seems  to  be  fundamentally  fair  to  both 
employer  and  employee.  Of  course,  I  do  not  speak  of  details,  which  may  or 
may  not  be  open  to  criticism,  but  which,  granting  the  validity  of  the  under- 
lying principle,  are  plainly  within  the  province  of  the  legislature.  It  is 
not  open  to  the  objections  found  to  be  fatal  to  the  aot  considered  in  the 
Ivea  case.  It  is  plainly  justified  by  the  amendment  to  our  own  State  Con- 
stitution and  the  decisions  of  the  United  States  Supreme  Court,  notably  in 
the  Jfohle  State  Bank  case,  make  it  reasonably  certain  that  it  will  be  found 
by  that  court  not  to  be  violative  of  the  Constitution  of  the  United  States. 
The  order  of  the  Appellate  IMvision  should  be  affirmed,  with  costs. 

WiLLABD  BABIUKTT,  Ch.  J.,  COUSIN,  CUDDBBACK,  CABDOIO  SUd  SSABUBT,  JJ., 

concur;  Wnuns,  J.,  not  sitting.    Order  affirmed.    Jetum  t.  Boutherm  Paeific 
Co.,  216  N.  Y.  514,  July  13,  1915. 

A  case  similar  to  the  above  was  decided  at  the  same  time  by  the 
Court  of  Appeals.  An  award  had  been  made  by  the  Commission 
and  affirmed,  without  opinion,  by  the  Appellate  Division  (167 
App.  Div.  945).  The  award  was  affirmed  by  the  Court  of  Ap- 
peals without  opinion  on  the  authoritj'  of  the  Jensen  case  noted 
above.  The  summary  of  objections  raised  by  the  defendant  is  as 
follows: 

Apfbal  from  an  order  of  the  Appellate  Division  of  the  Supreme  Court  in 
the  third  judicial  department,  entered  March  22,  1915,  which  affirmed  an 
award  of  the  State  Workmen's  Compensation  Commission. 

At  the  hearing  objection  was  made  to  the  making  of  an  award  on  the 
ground  that  the  act  does  not  apply  because  the  injured  nuin  was  engaged 
in  interstate  commerce  in  the  employ  of  a  foreign  corporation  of  the  state 
of  Kentucky  which  was  engaged  solely  in  interstate  commerce;  the  injury 
was  one  with  respect  to  which  Congress  may  establish  and  by  the  Federal 
Employers'  Liability  Act  has  established  a  rule  of  liability,  and  under  the 
language  of  section  114  of  the  State  Workmen's  Compensation  Law  that 
act  has  no  application;  on  the  ground  that  the  act  includes  only  those  engaged 
in  the  operation  of  vessels  other  than  those  of  other  states  and  countries  in 
foreign  and  interstate  conmierce,  while  Burns  was  engaged  in  operation  of 
a  vessel  of  another  state  engaged  in  interstate  commerce  and  hence  does  not 
come  within  the  provisions  of  the  act;  further,  that  the  act  is  unoonstitu« 
tional  in  that  it  constitutes  a  regulation  of  oonunerce  among  the  several 
states  in  violation  of  article  1,  section  8,  of  the  Constitution  of  the  United 
States;  in  that  it  takes  property  without  due  process  of  law  in  violation  of 
the  Fourteenth  Amendment  of  the  Constitution;  in  that  it  denies  the  South- 
em  Pacific  Company  the  equal  protection  of  the  laws  in  violation  of  the 
Fourteenth  Amendment  of  the  Constitution,  because  the  act  does  not  afford 
an  exclusive  remedy;  also,  that  the  act  is  unconstitutional  in  that  it  violates 
article  3,  section  2,  of  the  Constitution.  Bums  v.  Bouthem  Paoifio  Co,,  215 
N.  Y.  Rep.  120,  July  13,  1916. 
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The  relation  between  the  Compensation  Law  and  the  Admiralty 
Law  has  also  been  decided  by  the  Court  of  Appeals.  An  employee 
was  injured  on  a  steamship,  engaged  solely  in  interstate  commerce, 
at  its  pier  in  the  Hudson  River.  The  Commission  made  an  award 
which  was  affirmed  in  the  Appellate  Division  (167  A.  D.  945) 
without  opinion.  It  was  argued  that  since  the  Compensation  Law 
cannot  be  made  an  exclusive  remedy  for  employees  injured  while 
upon  navigable  waters,  it  was  inapplicable  to  such  employees  at 
all.  The  Court  of  Appeals  in  affirming  the  award  held  that  the 
Compensation  Law  has  replaced  the  common  law  as  a  remedy  for 
injuries  arising  in  the  employments  to  which  the  Compensation 
Law  applies.  This  applies,  of  course,  not  merely  to  common  law 
actions  proper  but  to  the  right  of  action  under  employers'  liability 
laws  as  well.  Whereas  formerly  the  employee  in  a  case  like  the 
present  one  had  the  choice  of  an  action  under  the  common  law  or 
of  a  proceeding  in  admiralty,  he  now  has  the  option  of  making  a 
claim  under  the  Compensation  Law  or  of  an  admiralty  proceeding. 
Both  remedies  exist  concurrently. 

MnjJB,  J.:  This  case  involves  a  point  not  considered  in  Matter  of  Jensen, 
decided  herewith.  The  claimant  was  injured  on  a  steamship  lying  alongside 
a  pier  in  the  Hudson  river,  and  the  case  was,  therefore,  one  of  admiralty 
and  maritime  jurisdiction.  It  is  urged  that  the  Workmen's  Compensation 
Act  was  not  intended  to  apply  to  such  a  case,  and  that  if  it  was  it  is  uncon- 
stitutional for  denying  the  equal  protection  of  the  laws. 

Article  3,  section  2  of  the  Constitution  of  the  United  States  provides: 
''The  judicial  power  shall  extend  *  *  *  to  all  cases  of  admiralty  and 
maritime  jurisdiction." 

The  Judicial  Code  of  the  United  States  of  March  3d,  1911  (C.  231,  amend- 
ing 36  Stat.  10S7)  provides:  "Section  24.  The  district  courts  shall  have 
original  jurisdietion  as  follows:  •  •  •  Third.  Of  all  civU  causes  of 
admiralty  and  maritime  jurisdiction,  saving  to  suitors  in  all  cases  the  right 
of  a  common  law  remedy  where  the  common  law  is  competent  to  give  it." 
"Section  256.  Hie  jurisdiction  vested  in  the  courts  of  the  United  States 
in  the  cases  and  proceedings  hereinafter  mentioned  shall  he  exclusive  of  the 
courts  of  the  several  states;  •  *  *  Third.  Of  all  civil  causes  of  admiralty 
and  maritime  jurisdiction;  saving  to  suitors,  in  all  cases,  the  right  of  a 
eommon  law  remedy,  where  the  common  law  is  competent  to  give  it." 

Whilst  Congress  has  conferred  admiralty  jurisdiction  upon  the  District 
Courts,  that  jurisdiction  is  derived  from  the  Constitution  of  the  United 
States  and  is  governed  hy  the  rules  of  the  maritime  law.  Congress  has  not 
estahlished  "a  rule  of  liability  or  method  of  compensation"  within  the 
meaning  of  section  114  of  the  Workmen's  Compensation  Act  set  forth  in  the 
opinioii  in  the  Jensen  case.    The  act,  therefore,  applies  unless  the  admiralty 
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jurisdiction  is  exclusive.  But  the  sections  of  the  Judicial  Code  above  quoted 
like  the  provisions  of  the  Judiciary  Act  from  which  it  was  compiled  saves  to 
suitors  common-law  remedies.  The  jurisdiction  peculiar  to  admiralty,  which 
cannot  be  exercised  by  state  courts,  13  the  jurisdiction  to  enforce  maritime 
liens  by  proceedings  in  rem,  A  suitor  must  pursue  that  remedy  in  the  Dis- 
trict Oourt  of  the  United  States,  but  he  may  if  he  choose  resort  to  his 
common  law  remedy  by  action  against  the  master  or  owner  of  the  vessel 
in  any  court,  state  or  federal,  having  jurisdiction.  {The  Mosee  Taylor,  4 
Wall.  411;  The  Sine  y.  Trevor,  Id.  556;  The  Belfaet,  7  id.  624;  Bteamhoat 
Co,  y.  Chase,  16  id.  522;  The  Lottawanna,  21  id.  558;  The  Glide,  167  U.  S. 
606.)  The  remedy  provided  by  the  Workmen's  Compensation  Act  is  a  sub- 
stitute for  the  common-law  remedy.  It  is  in  no  sense  a  proceeding  in  rem 
to  enforce  a  maritime  lien  and  may,  therefore,  exist  concurrently  with  the 
remedy  in  admiralty.  The  State  cannot  interfere  with  the  admiralty  juris- 
diction {The  Lottawanna,  supra;  Workman  y.  New  York  City,  179  U.  S.  552), 
and  if  the  act  be  valid,  an  injured  employee  may  in  certain  cases  have  a 
choice  of  remedies,  one  under  the  act  and  another  in  admiralty  precisely  as 
before  he  could  choose  between  his  conunon-law  remedy  and  the  right  to  pro- 
ceed in  admiralty. 

But  it  is  argued  that  the  act  purports  to  grant  exemption  from  further 
liability  to  those  who  comply  with  it,  and  that  as  such  exemption  is  not 
effectual  in  the  case  of  employers  whose  property  may  be  proceeded  against 
in  admiralty,  it  is  as  to  them  a  denial  of  the  equal  protection  of  the  laws. 
The  exemption,  however,  is  from  suits  at  common  law,  of  which  all  employers 
complying  with  the  act  equally  have  the  benefit.  If  another  remedy  remain, 
it  results  from  the  nature  of  the  case,  and  not  from  any  attempt  at  dis- 
crimination on  the  part  of  the  legislature.  All  in  the  same  case  are  treated 
alike.  Employers  in  the  situation  of  the  appellant  are  subjected  to  two 
remedies  now,  precisely  as  they  were  before  the  passage  of  the  act.  A  new 
remedy  has  been  substituted  for  the  common-law  remedy,  from  which  the 
employer  is  granted  exemption. 

The  case  of  Cunningham  y.  Northwestern  Improvement  Co.  (44  Mont. 
180),  relied  on  by  the  appellant  is  not  in  point.  The  statute  considered  In 
that  case  required  the  employers  to  make  the  prescribed  payments  into  the 
state  fund  but  left  them  liable  to  a  suit  at  common  law.  The  legislature 
in  this  case  granted  as  far  as  it  had  the  power  exemption  from  further 
liability  upon  compliance  with  the  act,  thus  treating  all  alike.  If  in  certain 
cases  a  remedy  in  admiralty  still  exists,  that  results  fr(Hn  the  dual  nature 
of  our  government  —  from  the  existence  of  two  jurisdictions  within  the  same 
territorial  limits — and  is  a  part  of  the  price  which  persons  thus  affected 
have  to  pay  for  the  privilege  of  enjoying  the  advantages  of  that  form  of 
government. 

The  order  should  be  affirmed,  with  costs. 

WiLLABD    BaSTLSIT,    Ch.    J.,    WBaUTEB,    COLUN,    CUDDKBAGK,    CABDOZO    and 

Seabubt,  JJ.,  ccmcur.  Ord«-  affirmed.  WoUemr  y.  Clyde  8.  B.  Co.,  215  N.  T. 
529,  July  13,  1915. 

The  constitutionality  of  sections  21  and  68  of  the  Workmen's 
Compensation  Law  has  been  upheld  in  McQueeney  v.  Sutphen  <6 
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Myer,  167  App.  Div.  528,  the  full  text  of  which  is  given  below, 
pp.  392-394.  Kelative  to  the  constitutionality  of  these  sections 
the  oouxt  said: 

"lie  appellants  contend  that  It  does  not  appear  that  the  claimant  was 
engtLged  in  one  of  the  hazardous  employments  defined  by  section  2  of  the 
law;  that  it  does  not  appear  that  the  glass  which  the  claimant  was  handling 
was  being  made  into  looking  glasses  or  bevelled  glass  plates  or  even  was  to 
be  cut  into  small-sized  plates;  that  for  all  that  appears  he  may  have  been 
packing  glass  which  had  been  sold  to  a  customer  in  the  same  condition  it 
was  in  when  received  at  the  shop. 

"This  contention  overlooks  the  provision  of  section  21  that  in  any  pro- 
oeeding  for  the  enforcement  of  a  claim  it  shall  be  presumed,  in  the  absence 
of  substantial  evidence  to  the  contrary,  '  1.  That  the  claim  comes  within 
the  provisions  of  this  chapter.'  The  presumption  in  itself  is  not  unreason- 
able. Under  the  act  the  claimant,  within  ten  days  after  the  injury,  must 
notify  the  Commission  and  the  employer  of  the  accident  ( |  IS) ;  the  employer, 
within  ten  days  after  the  accident,  must  report  it  to  the  Obmmission,  giving 
the  nature  and  the  cause  of  the  injury  (|  111) ;  any  time  after  fourteen  days 
the  claim  may  be  filed;  thereupon  the  Commission  investigates  the  daim  in 
its  own  way,  and  if  required  by  either  party  gives  a  hearing  (|  20).  We 
quote  from  section  68:  'The  Commission  •  •  •  shall  not  be  bound  by 
common  law  or  statutory  rules  of  evidence  or  by  technical  or  formal  rules 
of  procedure,  except  as  provided  by  this  chapter ;  but  may  make  such  investi- 
gation or  inquiry  or  conduct  such  hearing  in  such  manner  as  to  ascertain  the 
rabstantial  rights  of  the  parties.'  Some  of  the  provisions  are  quite  unusual, 
and  if  they  related  to  ordinary  actions  or  proceedings  in  court,  might  with 
some  reason  be  claimed  to  infringe  upon  the  constitutional  rights  of  the 
parties.  But  section  19  of  article  1  of  the  Constitution  authorizes  the  law 
and  its  unusual  provisions.  Among  other  things,  it  provides  that  nothing 
in  the  Constitution  shall  be  construed  as  limiting  the  power  of  the  Legisla- 
ture to  enact  laws  for  the  adjustment,  determination  and  settlement,  with  or 
without  trial  by  jury,  of  issues  which  may  arise  under  such  legislation.  The 
fact,  therefore,  that  the  practice  is  unusual  is  no  objection  to  it,  as  the  Con- 
stitution authorizes  the  Legislature  to  create  this  new  remedy  and  the  prac- 
tice to  enforce  it." 
•  ••••• 

''  The  Legislature  may  from  time  to  time  ehange  the  rules  of  evidence  and 
procedure,  and  a  party's  constitutional  rights  ordinarily  are  not  affected 
thereby.  It  may  cast  the  burden  of  proof  upon  any  party,  and  may  make 
certain  acts  prima  facie  evidence  of  facts  if  the  acts  by  any  reasonable  intend- 
ment bear  upon  or  tend  to  establish  the  facts.  The  rule  of  presumption  and 
tiie  provisions  of  the  act  do  not,  therefore,  infringe  upon  the  due  process  of 
law  guaranteed  by  the  Conatitution.     {People  y.  Johneon,  186  N.  Y.  219.)" 

In  an  injured  employee's  action  for  damages  against  his 
employer  who  had  fully  complied  with  the  Workmen's  Compensa- 
tion Act,    Justice  Crane  of  the   Supreme   Court  overruled  a 
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demurrer  that  the  compensation  statute  oould  not  deprive  injured 
employees  of  the  right  to  resort  to  the  courts  for  damages.  While 
thus  declining,  as  a  trial  term  judge,  to  interfere  witii  an  act  of 
the  Legislature,  Justice  Crane  in  a  lengthy  opinion  upheld  the 
proposition  that  the  compensation  law  cannot  be  compulsory  upon 
employees  without  being  unconstitutional.  The  opinion  in  full  is 
as  follows: 

CsAins,  J.:  The  demurrer  in  this  case  raises  the  question  whether  an 
employee  may  bring  an  action  to  recoyer  damages  for  injuries  or  la  com- 
pletely barred  by  the  Workmen's  Compensation  Act  (Laws  of  1913,  chap.  816, 
re-enacted  and  amd.  by  Laws  of  1914,  chap.  41).  This  action  is  brought  to 
recover  damages  for  personal  injury  received  by  the  plaintiff  in  December 
of  1914  while  working  for  the  defendant  in  its  factory.  Liability  la  claimed 
under  the  common  law.  The  answer  has  pleaded  as  a  separate  and  complete 
defense  that  the  defendant  has  complied  with  the  provisions  of  the  Work- 
men's Compensation  Act  and  is  relieved  from  all  liability  except  as  therein 
stated.  To  this  defense  the  plaintiff  has  demurred.  Her  claim  is  that  the 
Workmen's  Compensation  Act  cannot  deprive  her  of  the  right  to  resort  to 
the  courts  for  damages  if  she  so  desires. 

Ai  the  outset  it  is  well  to  state  that  the  act  is  legal  as  to  all  who  act 
under  it.  Very  few  will  be  foolish  enough,  even  if  allowed,  to  bring  a  lawsuit 
for  damages  and  run  the  risk  and  uncertainties  of  recovery  when  the  allow- 
ances made  by  the  statute  may  always  be  accepted. 

It  was  decided  in  the  case  of  Ivea  v.  South  Buffalo  R.  Co.,  201  N.  Y.  271, 
that  the  Workmen's  Compensation  Law  passed  in  1910,  which  compelled  the 
employer  when  not  at  fault  to  pay  his  servant  a  fixed  compensation  for  an 
injury  received,  violated  both  state  and  federal  Constitutions  as  taking  prop- 
erty without  due  process  of  law,  and  was  not  within  the  police  power  of 
the  state.  The  case  of  State  ex  rel.  Davis-Smith  Co.  v.  Clausen,  65  Wash. 
156,  subsequently  decided,  differed  with  our  Court  of  Appeals  and  held  just 
the  other  way.  The  subsequent  amendment  to  our  Constitution  (art.  1,  |  19) 
cannot  therefore  authorize  the  state  legislature  to  pass  a  compensation  law 
compulsory  as  to  the  employer,  because  the  state  Constitution  can  no  more 
violate  the  federal  Constitution  than  can  the  act  of  the  legislature,  and  for 
this  purpose  both  are  upon  an  equality.  The  present  law  may,  however,  be 
considered  as  optional  with  the  employer. 

By  section  11  an  "alternative  remedy"  is  provided  in  case  the  employer 
does  not  comply  with  the  act.  He  may  be  sued  by  the  employee  in  an  action 
for  damages  and  the  defenses  of  contributory  negligence,  negligence  of  a 
fellow  servant  and  assumption  of  risk  are  taken  away.  That  part  which 
provides  that  if  the  employer  does  not  insure  the  servant  may  sue  him  in 
the  courts  not  only  for  damages,  but  may  elect  to  claim  the  compensation 
provided  by  the  act,  must  be  held  to  apply  to  such  claims  only  as  can  be 
maintained  at  common  law  or  under  other  statutes.  While  section  50  provides 
that  if  an  employer  fail  to  secure  compensation  to  his  employee  as  fixed,  he 
shall  be  liaole  to  a  penalty  for  every  day  during  which  such  failure  continues 
of  one  dollar  for  every  employee,  to  be  recovered  in  an  action  brought  by 
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the  commission,  this  feature  can  be  eliminated  under  section  118  without 
invalidating  the  act.*  But  I  cannot  decide  these  points  as  the  employer 
does  not  raise  them  and  it  has  been  frequently  held  that  only  those  whose 
rights  are  directly  affected  can  properly  question  the  constitutionality  of  a 
state  statute.    Hendrick  v.  State  of  Maryland,  235  U.  S.  610. 

If,  under  the  Ivea  case,  the  Workmen's  Compensation  Act  cannot  be  com- 
pulsory aa  to  the  employer,  can  it  be  compulsory  as  to  the  employee?  If  a 
compulsory  act  takes  the  property  of  an  employer  in  violation  of  the  Four- 
teenth Amendment,  does  a  compulsory  act  also  deprive  the  employee  of  prop- 
erty or  liberty  without  due  process  of  law?  In  this  connection  it  will  be  noted 
that  many  of  the  states  have  now  adopted  Workmen's  Compensation  Acts  and 
that  nearly  all  of  them,  unlike  the  New  York  statute,  are  elective  both  as  to 
the  employer  and  employee;  that  is,  the  employer  and  employee  have  the  right 
to  choose  whether  they  will  come  under  the  act,  and  it  is  made  applicable  to 
them  only  by  their  agreement,  express  or  implied.  In  none  of  these  states  has 
fixed  compensation  been  forced  upon  the  employer  or  employee,  and  yet  both 
have  recognized  the  material  benefit  to  be  derived  from  such  an  act  and  have 
almost  universally  agreed  to  be  governed  by  it.  See  Bradbury's  Workmen's 
Ck>mpensation,  vol.  1,  chap.  1.  By  the  New  Jersey  act  the  employment  is 
presumed  to  be  under  the  Workmen's  Compensation  Law  unless  the  master  or 
the  servant  give  notice  the  one  to  the  other  that  he  elects  to  be  governed  by 
the  common  law.  Sexton  v.  Newark  District  Telegraph  Co,,  86  Atl.  Rep.  451; 
Troth  V.  MillvilU  Bottle  Works,  91  id.  1031 ;  for  the  Massachusetts  statute 
and  the  rulings  under  it,  see  Young  v.  Duncan,  218  Mass.  346;  Opinion  of 
Justices,  209  Mass.  607;  for  the  Wisconsin  statute,  Borgnis  v.  Falk  Cq.,  147 
Wis.  327;  aa  to  the  Ohio  statute  see  State  ew  rel,  Yaple  v.  Creamer,  85  Ohio 
St.  349;  Jeffrey  Mfg.  Co,  v.  Blogg,  235  U.  S.  571. 

In  these  cases  which  have  just  been  cited  it  was  specially  noted  that  they 
did  not  violate  the  principles  of  the  Ives  case  in  that  an  election  was  given 
to  both  the  employer  and  employee,  and  that  their  action  thereunder  was 
voluntary. 

So  we  come  to  the  question  whether  an  employee  may  be  compelled  to 
accept  a  certain  sum  of  money  by  a  legislative  fiat  for  an  injury  done  to 
him  through  negligence.  Can  the  legislature  take  away  altogether  the  right 
to  recover  damages  which  a  person  sustains  by  reason  of  the  failure  of 
another  individual  to  exercise  reasonable  care?  Can  the  state  deprive  its 
citizens  of  all  remedy  for  negligence?  Negligence  is  the  failure  to  act  in  a 
given  society  according  to  common  standards,  and  liability  for  negligence 
is  the  governmental  force  used  to  keep  society  together,  thus  requiring 
persons  to  respect  the  safety  of  all  other  persons.  A  man,  has  a  right  under 
well  organized  government  to  be  protected  from  the  carelessness  and  negli- 
gence of  others.  A  failure  to  exercise  the  ordinary  care  used  in  a  given 
eociety  resulting  in  an  injury  is  a  violation  of  the  inherent  rights  of  the 
injured  member  of  that  society.  It  will  be  conceded  upon  the  mere  state- 
ment that  the  legislature  cannot  take  away  all  remedy  for  injurious  trespass 
upon  property.  That  is,  a  law  which  should  provide  that  no  action  could 
he  maintained  in  the  courts  of  the  state  for  an  injury  done  to  real  prop- 


*  Ll  1914,  cb.  316.  has  amended  I  r>0  by  Rubntltutlni^  for  the  daily  line  of  one 
dollar  on  amount  eqnal  to  the  pro  rata  premium  for  the  period  of  noncompliance. 

L.  1916,  ch.  622.  has  amended  S  52,  to  make  failure  to  secure  the  payment  of 
compensation  a  misdemeanor. 
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erty  would  vioUte  the  Fourteenth  Amendment.  Would  not  a  Uw  likewise 
be  unconstitutional  which  should  provide  that  no  cause  of  action  could  be 
maintained  thereafter  to  recover  the  damages  inflicted  by  an  assault,  or  by  a 
libel  destroying  reputation,  or  through  malicious  prosecution  or  by  false 
arrest?  All  these  matters  pertain  to  a  man's  security  of  person  and  enjoy- 
ment of  his  liberty,  and  for  the  legislature  to  take  away  all  remedy  for  such 
wrongs  is  the  same  as  legislating  that  such  wrongs  may  be  conunitted.  **  We 
are  unable  to  perceive  the  difference  in  principle  between  the  act  seeking  to 
divest  them  (rights)  directly  and  one  providing  that,  where  they  have  been 
divested  by  unlawful  violence,  no  remedy  shall  be  had  against  the  wrong- 
doer."   Johnson  V.  Jonea,  44  III.  142,  163. 

To  permit  others  to  libel,  assault  or  falsely  arrest  an  individual  without 
providing  a  remedy  for  such  acts  is  to  deprive  a  man  of  his  life  and  of  his 
liberty  as  those  words  have  been  construed.  Likewise,  it  deprives  a  man 
of  his  life  and  his  liberty  within  the  meaning  of  the  Constitution  to  permit 
others  to  negligently  injure  him  and  provide  no  remedy.  Cooley  on 
Constitutional  Limitations  (5th  ed.,  p.  445)  says  that  under  the  Fourteenth 
Amendment  every  man  is  entitled  to  a  certain  remedy  in  the  law  for  all 
wrongs  against  his  person.  MacMiUlen  v.  City  of  Middletotcn,  112  App.  Div. 
819,  held  that  a  man  had  a  vested  right  to  be  secured  from  wrongful  injury 
to  his  person,  and  that  the  legislature  could  not  deprive  him  of  all  remedy 
for  the  wrong.  This  case  was  reversed  in  187  New  York,  37,  in  so  far  aa 
the  rule  was  applied  to  municipal  corporations  as  they  were  part  of  the 
machinery  of  government  and  the  legislature  in  granting  to  them  charters 
could  restrict  or  take  away  liability  for  negligence.  There  was,  however,  no 
repudiation  of  the  rule  as  applied  to  other  parties.  See  also  the  opinion  in 
Williams  V.  VUUige  of  Port  Chester,  72  App.  Div.  505,  where  this  right  to  a 
remedy  for  a  wrong  resulting  from  negligence  is  fully  and  completely  stated; 
S.  C,  97  App.  Div.  84;  aflfd.,  183  N.  Y.  650;  Barry  v.  Village  of  Port  Jervis, 
64  App.  Div.  268;  Bertholf  v.  O'Reilly,  74  N.  Y.  509;  Levy  V.  Dunn,  160  id. 
504.  In  Post  PuUishing  Co,  v.  Butler,  137  Fed.  Repr.  723,  a  statute  which 
limited  the  damages  to  be  recovered  in  libel  actions  where  a  retraction  had 
been  made  was  held  to  be  in  violation  of  the  state  Constitution,  but  the  pro- 
visions of  the  state  Constitution  were  similar  in  effect  to  the  provisions  of 
the  Fourteenth  Amendment  of  the  federal  Constitution.  See  also  Osbom  y. 
Leach,  66  L.  R.  A.  648.  Here  it  was  said:  "There  is  no  room  for  holding, 
in  a  constitutional  system,  that  private  reputation  is  any  more  subject  to 
be  removed  by  statute  from  full  legal  protection  than  life,  liberty  or  property. 
It  is  one  of  those  rights  necessary  to  human  society  that  underlie  the  whole 
social  scheme  of  civilization." 

The  same  words  are  as  applicable  to  protection  from  another's  gross  negli- 
gence or  assault. 

The  case  of  Munn  v.  Illinois,  94  U.  S.  113,  quoted  in  Second  Employert^ 
Liability  Cases,  223  U.  S.  1,  says :  "A  person  has  no  property,  no  vested  inter- 
est, in  any  rule  of  the  common  law.  That  is  only  one  of  the  forms  of  muni- 
cipal law,  and  is  no  more  sacred  than  any  other.  Rights  of  property  which 
have  been  created  by  the  common  law  cannot  be  taken  away  without  due 
process,  but  the  law  itself,  as  a  rule  of  conduct,  may  be  changed  at  the  will 
or  even  at  the  whim  of  the  legislature,  unless  prevented  by  constitutional 
limitations^*    This  certainly  does  not  mean  that  any  and  every  rule  of  the 
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eommon  law  can  be  changed  at  the  whim  of  the  legislature,  for  it  distinctly 
lays  that  rights  of  property  which  have  been  created  by  the  common  law  can- 
not  be  taken  away  without  due  process.  But  rights  to  life  and  liberty  are 
equally  protected  by  the  Constitution,  and  these  rights  are  but  a  rule  of  the 
common  law,  or  have  found  their  expression  in  the  common  law  as  funda- 
mental principles  of  govenunent.  The  right  to  keep  one's  person  free  from 
unlawful  assault  or  arrest  is  as  sacred  as  the  right  to  keep  one's  property  from 
an  unlawful  taking.  These  words  of  Chief  Justice  Waite  were  used  in  explain- 
ing the  force  and  effect  of  the  police  power  which,  of  course,  justified  in 
one  sense  the  taking  of  property  without  judicial  action.  That  the  justice 
had  such  limitation  in  mind  in  the  use  of  his  words  is  also  evident  from  the 
fact  that  he  said  that  the  law  itself  as  a  rule  of  conduct  could  be  changed 
at  the  will  of  the  legislature  "  unless  prevented  by  constitutional  limitations." 
It  is  the  constitutional  limitation  of  the  Fourteenth  Amendment  which  is 
here  insisted  upon  and  which  prevents  the  legislature  from  taking  away  all 
eause  of  action  for  the  above  enumerated  wrongs  to  the  person.  The  legis- 
lature may  change  the  remedy,  shift  the  burden  of  proof,  raise  presumptions 
and  modify  rules  of  evidence,  but  it  cannot  take  away  altogether  the  cause 
of  action  for  personal  negligence  resulting  in  personal  injury. 

If  the  legislature,  therefore,  cannot  take  away  the  cause  of  action  for 
assault,  libel  or  for  negligence,  except  where  it  has  created  such  cause  of  action, 
can  it  limit  the  damages  to  be  recovered  therein  by  a  schedule  of  prices?  It 
is  evident  that  it  could  not  limit  the  damage  to  be  recovered  for  injury  to 
real  or  personal  property,  as  this  would  be  clearly  taking  property  without 
due  process.  Likewise  it  cannot  limit  a  recovery  for  actual  damage  sus- 
tained through  assault,  libel  or  negligence,  for  this  would  be  in  effect  depriv- 
ing a  person  of  life  and  liberty.  If  it  can  arbitrarily  fix  the  amount,  it  can 
fix  it  so  low  or  so  high  as  to  be  a  deprivation  of  all  protection  and  of  all 
personal  or  property  rights.  This  act  must  be  considered  in  the  light  of  what 
may  be  done  under  the  power  exercised  and  not  what  will  be  done. 

I  am  strongly  of  the  opinion,  for  the  reasons  stated,  that  the  Workmen's 
Condensation  Act  cannot  be  forced  upon  employees  any  more  than  upon 
employers;  that  if  there  cannot  be  a  compulsory  act  for  the  master,  neither 
can  there  be  a  compulsory  act  for  the  servant;  if  the  employer  may  elect 
whether  he  will  come  in  under  the  Workmen's  Compensation  Act  or  stand  by 
his  common  law  liability,  so  can  the  employee.  It  must  be  by  mutual  con- 
sent or  the  law  is  of  no  force. 

As  I  have  above  stated,  all  the  Workmen's  Compensation  Acts  of  the  various 
states,  with  one  or  two  exceptions,  are  based  upon  this  voluntary  action  upon 
the  part  of  the  employer  and  the  employee.  These  enactments  or  laws  pro- 
vide a  rule  of  presumption,  that  is,  the  act  of  hiring  is  presumed  to  be  under 
the  conipensation  act  unless  a  notice  provided  hy  the  law  is  given  to  the  con- 
trary. This  is  very  simple,  has  worked  well  and  has  obviated  all  constitu- 
tional objectiona.  It  is  a  very  easy  matter  for  the  New  York  state  legislature 
to  so  modify  this  law,  for  imder  the  present  enactment  (Laws  of  1014,  chap. 
41)  the  employee  is  given  no  choice  or  election.  If  the  employer  chooses  to 
come  under  the  Compensation  Act  the  employee  is  bound  to  and  is  barred  from 
ad  other  remedy. 

The  plaintiff  in  this  case  is  an  infant  and  a  question  may  arise  as  to  the 
power  of  an  infant  to  elect  his  remedies.    Murphy  v.  "Village  of  Fort  Edward, 
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213  N.  T.  403.  The  legislature,  however,  may  remoye  the  disability  of 
infancy  so  as  to  permit  an  infant  old  enough  to  go  to  work  under  our  labor 
statutes  to  make  an  election  as  to  whether  he  will  work  under  the  compensa- 
tion law  or  the  common  law.  Dickens  ▼.  Carr,  84  Mo.  658.  By  the  New 
Jersey  act  the  infant  may  exercise  the  option  through  his  guardian.  See 
Sextan  Case,  aupra.  In  the  Borgnis  Case,  supra,  it  was  said :  *'  There  is  no 
claim  that  the  legislature  may  not  endow  minors  with  the  right  to  make  con- 
tracts otherwise  lawful." 

While  I  have  thus  frankly  stated  my  views,  I  must  not  overlook  the  serious 
consequences  which  may  follow  from  the  Trial  Term  court  interfering  with 
this  act  of  the  legislature.  If  the  plaintiff  were  the  only  one  interested  I 
should  have  no  hesitancy  in  deciding  that  she  might  maintain  this  action, 
but  she  is  not  the  only  one  int^ested.  Tliis  act  gives  to  all  injured  employ- 
ees, irrespective  of  contributory  negligence  or  their  ability  to  maintain  a 
common  law  action,  certain  definite  sums  of  money  when  injured.  Notice, 
however,  must  be  given  by  the  employee  within  the  time  prescribed  by  the 
act  and  other  formalities  complied  with.  Through  a  desire  for  more  money 
or  the  persuasions  of  lawyers  many  injured  employees,  in  reliance  upon  my 
decision,  might  be  inclined  to  forego  the  compensation  given  by  the  statute  and 
resort  to  an  action  for  negligence.  The  Court  of  Appeals  might  subsequently 
determine  that  in  this  manner  I  was  in  error,  or  that  in  the  light  of  subse- 
quent decisions  (Second  Employers*  Liahility  Cases,  223  U.  S.  1)  the  Ives 
case  should  be  modified  in  its  limitations  of  the  police  power.  In  such  a 
case  the  result  would  be  that  all  such  employees  would  have  lost  forever  all 
rights  under  the  Compensation  Act  and  also  would  be  barred  from  an  action 
for  damages.  In  other  words,  all  their  rights  might  be  made  to  depend  upon 
the  correctness  of  the  view  of  one  judge.  Such  widespread  consequences 
create  a  situation  where  the  Trial  Term  should  not  declare  a  legislative  act 
inoperative  even  though  the  judge  were  of  such  an  opinion.  I  have  examined 
all  of  the  points  which  have  been  raised  by  the  briefs;  I  have  given  my  opin- 
ion of  them  as  above  stated,  but  for  reasons  that  work,  in  my  judgment,  for 
the  proper  and  orderly  administration  of  justice  in  the  courts,  I  must  over- 
rule the  demurrer  and  hold  that  the  plaintiff  cannot  maintain  this  action,  at 
least  until  a  court  of  final  authority  passes  upon  the  question.  Demurrer 
overruled.    Herkey  v.  Agar  Manufacturing  Co,,  90  Misc.  467,  May,  1916. 

A  decision  bearing  upon  the  Compensation  Law  enacted  in  1910 
may  be  of  interest.  It  will  be  recalled  that  this  statute,  after 
having  been  upheld  in  the  Supreme  Court  and  also  in  the  Appel- 
late Division,  was,  in  March,  1911,  declared  unconstitutional  by 
the  Court  of  Appeals.  The  Appellate  Division,  First  Department, 
has  since  held  that  premiums  due  under  a  liability  policy,  issued 
prior  to  the  date  when  the  statute  was  held  to  be  unconstitutional 
and  also  expiring  prior  to  that  date,  may  be  collected.  The  fact 
that  the  statute  was  afterward  held  to  be  unconstitutional  did  not 
destroy  the  risk  which  existed  while  the  act  was  in  forca  The 
opinion  is  as  follows : 
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HoTQBXiflS,  J.:  On  January  29,  1910,  the  plaintiff  iBsned  to  the  defendant, 
as  reoeiTer  of  the  Fergiuon  Contracting  Company,  its  policy  of  liability  inaur- 
ance,  whereby  it  agreed  to  indemnify  the  defendant  against  loss  from  liability 
imposed  by  law  upon  him  for  damages  on  acoount  of  bodily  injuries  acci- 
dentally suffered  or  alleged  so  to  have  been  while  that  policy  was  in  force, 
including  death,  by  any  employee  of  the  defendant  while  working  at  any 
place  as  described  in  the  policy.  The  premium  was  based  on  the  entire  com- 
pensation paid  to  the  defendant's  employees  as  the  same  ehould  be  ascertained 
in  the  manner  provided  for  in  the  contract.  This  policy  ran  for  one  year  from 
its  date.  On  August  31,  1910,  by  a  rider  attached  to  the  policy  and  in  con- 
sideration of  an  additional  premium,  the  risks  covered  by  the  policy  were 
extended  from  and  after  the  date  last  mentioned  to  the  end  of  the  insured 
period,  so  as  to  cover  the  liability  of  the  assured  under  chapter  674  of  the 
Laws  of  1910,*  known  as  the  "Workmen's  Compensation  Law."  The  total 
amount  of  the  premium  for  the  additional  risk  covered  by  the  rider  for  the 
unexpired  time  covered  by  the  policy  amounted  to  $704,  no  part  of  which  has 
been  paid.  In  the  case  of  /i7e»  v.  8ouih  Buffalo  R,  Co.  ( 201 N.  T.  27 1 )  the  Court 
of  Appeals,  on  March  24,  1911,  declared  the  Workmen's  Compensation  Law 
to  be  unconstitutional.  This  decision  reversed  the  decision  in  the  same  case 
theretofore  made  by  the  Appellate  Division  of  this  court  in  the  Fourth  Depart- 
ment (140  App.  Div.  021),  which  latter  decision  until  its  reversal  was  the 
accepted  law  of  the  State.  It  will  be  noticed,  however,  that  the  period  covered 
by  the  policy  had  expired  some  time  before  the  decision  of  the  Court  of  Appeals 
was  rendered.  The  question  submitted  for  our  determination  ie  whether  the 
plaintiff  is  entitled  to  recover  the  amount  of  its  said  premium  together  with 
interest,  amounting  in  the  aggregate  to  $851.23,  or  whether  defendant  is  under 
no  liability  to  pay  said  premium  or  any  part  thereof  because,  as  he  contends, 
the  act  being  unconstitutional,  there  was  in  fact  no  liability  to  ineure  against 
•nd  the  contract  of  insurance  was  without  consideration. 

I  think  the  defendant  has  misapprehended  the  meaning  of  the  term  "  risk  " 
upon  which  the  question  at  issue  depends.  If  property  insured  against  fire 
turns  out  to  have  been  destroyed  before  or  to  have  had  no  existence  at  the  time 
the  policy  was  written,  clearly  no  risk  ever  attached,  and  the  insurer  could 
not  claim  to  have  given  any  consideration  for  the  premium  reserved.  But 
here  the  risk  insured  against  attached  at  the  time  the  policy  was  issued  and 
continued  until  the  policy  expired,  because  during  all  of  that  period  the 
defendant  rested  under  the  possibility  of  being  cast  in  damages  in  the  event  that 
accidents  such  as  those  insured  against  had  happened.  The  fact  that  there- 
after the  act  was  held  to  be  void  did  not  destroy  the  risk  —  qua  risk  —  which 
existed  while  the  act  was  in  force.  It  would  seem,  however,  as  if  all  doubt 
was  removed  by  the  agreement  of  the  parties  themselves,  for  the  rider  pro- 
vided ''The  actual  wages  and  earned  premium  shall  be  determined  in  the 
manner  set  forth  in  the  Policy  to  which  this  indorsement  is  attached,  and  it 
is  agreed  that  such  earned  premium  shall  be  retained  by  the  Company  regard- 
less of  the  construction  which  may  be  given  by  the  courts  to  the  law  referred 
to  herein,"  being  the  act  in  question. 

There  should  be  judgment  for  the  plaintiff  for  $851.23,  with  costs. 

Inobahah,  p.  J.,  MoLattghlin,  Lattohlin  and  Dowliko,  JJ.,  concurred. 

*  Adding  to  Labor  Law  (ConsoL  Laws,  chap.  81;  Laws  of  1909,  chap.  86),  art. 
14a— Bep. 
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Judgment  for  plaintiff,  with  oottB,  M  stated  in  opinion.  Ordered  to  be 
settled  on  notice.  Tfew  Amsterdam  Casualty  Co,  T.  Olcott,  165  App.  Div.  603, 
December  31,  1914. 

The  decision  of  the  Court  of  Appeals  in  ShanaJian  v.  Monarch 
Engineering  Co.,  below,  p.  321,  though  not  settling  a  question  of 
constitutionality,  is  of  the  highest  importance  as  an  interpretation 
of  sections  eighteen  and  nineteen  of  article  one  of  the  Constitution 
of  New  York  relative  to  workmen's  compensatiom 
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COVERAGE 

OUTLINE 
(Note:    S.  D.  R.  ta  an  ftbbreTiation  for  SUte  Department  Reports  of  New  York). 

A.  Coverage  in  general : 

a.  The  law  of  compensation  and  the  law  of  negligence  apply 

to  accidental,  injuries.  Yume  v.  Knickerbocker  Port- 
land Cement  Oo.,  S.  D.  R,  vol.  3,  p.  358 ;  169  App.  Div. 
905;  216  N.  Y.  653;  Naiid  v.  King  Sewing  Machine 
Co.,  95  Misc.  675,  June  20,  1916;  Tracy  v.  DeLaval 
Separator  Co.,  S.  D.  R,  vol.  7,  p.  385;  Eldridge  v. 
Endicott  Johnson  &  Co.y  S.  D.  R.,  voL  8,  p.  445 ;  Sw- 
fass  V.  American  La  France  Fire  Engine  Co.,  Claim  No. 
65428;  SmjaH  v.  Cnm  Kemper  Co.,  Claim  No.  67003; 
Rachlin  v.  Damiger  Paint  Co.,  Claim  No.  54764. 

b.  The  law  of  workmen's  compensation  is  a  substitute  for  the 

law  of  negligence.  Jensen  v.  Southern  Pacific  Co.,  215 
N.  Y.  514;  Rheinwald  v.  Builders'  Brick  and  Supply 
Co.,  168  App.  Div.  425 ;  Miller  v.  i^.  F.  Railways  Co., 
171  App.  Div.  816. 

c.  The  substitution  of  the  Workmen's  Compensation  Law  of 

New  York  for  the  law  of  negligence  is  but  partial. 

d.  The  law  of  negligence  still  applies  in  so  far  as  the  Work- 

men's Compensation  Law  has  not  taken  its  place.  Shin- 
nick  V.  Clover  Farms  Co.y  90  Misc.  1 ;  169  App.  Div. 
236;  Shanahan  v.  Monarch  Engineering  Co.,  92  Misc. 
466;  172  App.  Div.  221;  Herkey  v.  Agar  Manufactur- 
ing Co.,  90  Misc.  457. 

e.  Relative  to  employers'  liability,  coverage  means  the  limits 

of  the  law  of  workmen's  compensation  as  a  substitute  for 
the  law  of  negligence.  Wvnfield  v.  N.  Y.  C.  £  II.  R.  R. 
R.  Co.,  216  N.  Y.  284. 

f.  The  Workmen's  Compensation  Law  of  New  York  is  to  be 

construed  broadly  and  liberally.  Matter  of  Petrie,  215 
N.  Y.  335 ;  Costello  v.  Taylor,  217  N.  Y.  179 ;  Winfield 
V.  N.  Y.  C.  &  E.  R.  R.  R.  Co.,  168  App.  Div.  351 ;  216 
N.  Y.  284;  Rheinwald  v.  Builders'  Brick  and  Supply 
Co.,  168  App.  Div.  425;  Moore  v.  Lehigh  Valley  R.  R. 
Co.,  169  App.  Div.  177;  217  N.  Y.  Rep.  627. 

g.  Two  main  view-points  for  the  subject  of  coverage. 

[39] 
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B.  Coverage  from  the  view-point  of  employers'  liability ;  the  law 
of  negligence  still  applies  to  accidental  injuries : 
a.  Not  arising  out  of  or  in  the  course  of  employment. 

1.  Accidents  to  persons  who  are  not  employees: 

(1)  Injured  person  an  independent  contractor.  Eheirir 
tvaJd  V.  Builders'  Brick  and  Supply  Co.,  168 
App.  Div.  425;  Powley  v.  Vivian  £  Co.j  169 
App.  Div.  93. 

2.  Accidents  to  employees  during  absence  from  duty;  ei  g^ 

before  employment  begins  in  the  morning,  after  em- 
ployment ceases  at  night,  during  vacations,  etc  De 
'  Yoe  V.  N.  Y,  State  Railways,  169  App.  Div.  472 ;  218 
N.  Y.  318 ;  Berg  v.  Oreat  Lakes  Dredge  &  Dock  Co., 
173  App.  Div.  82,  May  3,  1916;  Pogue  v.  Nassau 
Light  and  Power  Co.,  S.  D.  R,  vol.  1,  p.  429 ;  Sokol 
V.  Clyde  Steamship  Co.,  S.  D.  E.,  vol.  6,  p.  339; 
Eotaling  v.  Standard  Oil  Co.  of  N.  Y.,  S.  D.  R.,  vol. 
6,  p.  308. 

3.  Accidents  to  employees,  while  on  duty,  but  not  inci- 

dental to  their  hazardous  employments : 

(1)  Employee  engaged  in  another  and  a  non-hazardous 

employment  at  the  time  of  his  injury.  Newman 
V.  Newman,  169  App.  Div.  745 ;  218  N.  Y.  325 ; 
Gleisner  v.  Cross  &  Herbener,  170  App.  Div.  37. 

(2)  Employee  drowned  while  in  swimming  as  diversion 

from  work.  McManus  v.  B.  H.  Macy  &  Co., 
S.  D.  R,  vol.  6,  p.  344. 

(3)  Employee  injured  while  catching  a  ride  along  a 

public  highway  on  a  private  vehicle  belonging  to 
person  other  than  his  employer.  Peers  v. 
DeCarion  &  Co.,  S.  D.  R,  vol.  5,  p.  426. 

(4)  Employee  injured  by  medicine  or  other  substance 

not  taken  at  his  employer's  initiative  —  poison 
taken  by  mistake.  O'Neil  v.  Carley  Heater  Co., 
S.  D.  R,  vol.  6,  p.  314;  171  App.  Div.  922;  218 
N.  Y.  214. 

(5)  Employee   injured   by  Horseplay.      DeFilippis  v. 

FalkeTAurg,  l70  App.  Div.  153;  219  N.  Y.  Eep. 
— ,  Oct.  24,  1916. 
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(6)  Employee's  injury  due  to  assault  not  connected 
with  his  work.    Myers  v.  Smith,  Claim  No.  6222, 
March  29,  1915;  Cowen  v.  Cowen's  New  Shirt 
Lanmdry,  S.  D.  R,  vol.  8,  p.  481;  App  Div. 
— ,  Dec.  29,  1916. 
(Y)  Employee's  injury  due  to  disease  not  attributable 
to  his  work.    Collins  v.  Brooklyn  Union  Oas  Co., 
171  App.  Div.  381. 
Arising  out  of  and  in  the  course  of  employment  not  included 
within  some  one  of  the  groups  enumerated  in  Workmen's 
Compensation  Law,  §  2.     (The  courts  by  exclusion  and 
inclusion  are  defining  and  fixing  the  limits  of  these 
groups.)    DeLaOardelle  v.  Hampton  Co.,  167  App.  Div. 
617;  Mihm  v.  Hussey,  169  App.  Div.  742;  Tomassi  v. 
Christensen,  171  App.  Div.  284;  Guthielv.  Consolidated 
Oas  Co,,  94  Misc.  690;  Orady  v.  Holliday,  171  App. 
Div.  959;  Wilson  v.  Dor/linger  &  Sons,  170  App.  Div. 
119;  218  N.  Y.  84;  Sheridan  v.  Groll  Construction  Co., 
171  App.  Div.  958;  218  N.  Y.  Rep.  633;  Mclntire  v. 
IliUia/rd  Hotel  Co.,  171  App.  Div.  958 ;  218  N.  Y.  Eep. 
642 ;  Chappelle  v.  Four  Hundred  and  Twelve  Broadway 
Co.,  171  App.  Div.  958 ;  218  N.  Y.  Rep.  632 ;  Cremin  v. 
Mordecai  &  Son,  171  App.  Div.  958. 
Arising  out  of  and  in  the  course  of  employment  included 
within  some  one  of  the  groups  enumerated  in  Work- 
men's Compensation  Law,  §  2,  where 
*1.  Compensation  is  not  provided  in  schedule  of  Workmen's 
Compensation  Law,  §  15.    Shinnick  v.  Clover  Farms 
Co.,  90  Misc.  1;  169  App.  Div.  236.t 
*2.  The  employee  dies  from  accident  and  leaves  surviving 
person  or  persons  not  dependent  under  Workmen's 
Compensation  Law  and  entitled  to  recover  under  law 
of  neglig^ice.     Shanahan  v.  Monarch  Engineering 
Co.,  92  Misc.  466;  172  App.  Div.  221.t 


*  The  dedsion  of  the  Court  of  Appeals,  reversing  the  dedalons  of  the  Appellate 
Division  and  the  Commission  In  the  Shanahan  case,  has  been  handed  down,  Dec.  29, 
1916,  while  this  bulletin  Is  In  press.  Its  effect  Is  to  exclude  operation  of  the  law 
of  negligence  In  these  two  instances. 

t  Compensation  for  disfigurement  has  been  provided  for  by  amendment  of  L.  1910, 
ch.  622,  to  f  15,  subd.  8,  of  the  Workmen's  Compensation  Law. 

t  Compare  amendment  of  L.  1916,  ch.  622,  to  Workmen's  Compensation  Law,  f  11. 
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3.  The  injured  employee  is  a  farm  laborer  op  a  domestic 

servant 

4.  The  employer  has  failed  to  take  out  insurance  under  the 

Workmen's  Compensation  Law.  Miller  v.  N.  Y.  Rail- 
ways Co. J  171  App.  Div.  316;  Lindehauer  v.  Weiner, 
94  Misc.  612 ;  Dick  v.  Knoperhavm,  157  N.  Y.  Supp. 
754,  March  13,  1916. 

5.  The  accident  is  due  to  the  wilful  intention  of  the  injured 

employee  to  bring  about  the  injury  or  death  of  himself 
or  another.  Ignatowsky  v.  Bermany  S.  D.  R,  vol.  6, 
p.  326;  Ludwig  v.  Groh's  Sons,  S.  D.  R,  vol.  8, 
p.  426. 

6.  The  accident  is  due  solely  to  intoxication  of  the  injured 

employee  while  on  duty.  Butler  v.  Sheffield  Farms^ 
S.  D.  R,  vol.  6,  p.  368;  Minnaugh  v.  Brooklyn  Union 
Oas  Co.,  S.  D.  R,  vol.  8,  p.  466 ;  Carroll  v.  Knicker- 
bocker Ice  Co.,  169  App.  Div.  450;  218  N.  Y.  435; 
Dunn  V.  West  End  Brewing  Co.,  S.  D.  R,  vol.  5, 
p.  380;  174  App.  Div.  900,  June  30,  1916;  Kieman 
V.  Friestedt  Underpinning  Co.^  S.  D.  R,  vol.  5,  p. 
390 ;  171  App.  Div.  539 ;  Berg  v.  Great  Lakes  Dredge 
&  Dock  Co.,  173  App.  Div.  82,  May  3,  1916;  Stii- 
liAyan  v.  Industrial  Engineering  Co.,  173  App.  Div. 
65,  May  3,  1916;  Winters  v.  New  York  Herald  Co., 
171  App.  Div.  960. 

7.  The  employee  is  injured  through  n^ligence  of  another 

not  in  the  same  employ.  Lester  v.  Otis  Elevaior  Co., 
90  Misc  649 ;  169  App.  Div.  613 ;  U.  S.  F.  £  0.  Co. 
V.  N.  Y.  Railways  Co.,  93  Misc.  118;  Cahill  v.  Terry 
it  Tench  Co.,  173  App.  Div.  418,  June,  1916;  Winter 
V.  Doelger  Brewing  Co.,  95  Misc.  150 ;  Miller  v.  N.  Y. 
Bys.  Co.,  l7l  App.  Div.  316;  Herkey  v.  Agar  Manu- 
facturing Co.,  90  Misc  457;  Woodward  v.  Conklin 
&  Son,  171  App.  Div.  736. 

8.  The  employment  is  not  conducted  for  pecuniary  gain. 

Bargey  v.  Massaro  Macaroni  Co.,  170  App.  Div.  103 ; 
218  N.  Y.  410;  Mihm  v.  Hussey,  169  App.  Div.  742; 
Opinion  of  Attorney-General,  Report  for  1914,  voL  2, 
p.  191 ;  Jennings  v.  Department  of  Public  Works  of 
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the  state  of  New  YorJcy  S.  D.  R.,  vol.  5,  p.  416; 
Allen  V.  State  of  New  York,  S.  D.  R,  vol.  6,  p.  376; 
173  App.  Div.  455,  June  80, 1916 ;  Opinion  of  Aitor- 
ney-Oeneral,  July  3,  1916. 
9.  The  injured  employee  is  working  solely  in  im  employ- 
ment not  covered  by  Workmen's  Compensation  Law, 
§  2,  though  for  an  employer  who  is  so  covered.  Ayles- 
worth  V.  Phoenix  Cheese  Co,,  170  App.  Div.  34.* 

10.  The  injured  employee  is  working  in  an  employment  not 

covered  by  Workmen's  Compensation  Law,  §  2,  though 
for  an  employer  who  is  also  engaged  in  another  and 
an  entirely  distinct  wnployment  that  is  so  covered. 
Sickles  V.  Ballston  R.  S.  Co.,  171  App.  Div.  108; 
Mandel  v.  Steinhardt  &  Bros.,  173  App.  Div.  515, 
June  30,  1916;  Lyon  v.  Windsor  &  Davis,  173  App. 
Div.  377,  May  18,  1916;  Brown  v.  Richmond  Light 
&  R.  R.  Co.,  173  App.  Div.  432,  June  30,  1916. 

11.  The  injured  employee's  contract  of  employment  relates 

solely  to  work  to  be  performed  outside  of  the  State. 
Owrdner  v.  Uorseheads  Construction  Co.,  171  App. 
Div.  66;  Pritz  v.  Beaumont  Co.,  170  App.  Div.  943. 

12.  The  injured  employee  neither  resides  in,  nor  is  injured 

in  New  York  State,  though  his  contract  of  employ- 
ment has  been  made  thera  Lloyd  v.  Power  Specialty 
Co.,  S.  D.  R,  vol.  7,  p.  409 ;  Lehmann  v.  Ramo  Film^, 
92  Misc.  418. 

13.  The  accident  is  due  to  negligence  of  a  railroad  engaged 

in  interstate  commerca  Winfield  v.  N.  Y.  C.  & 
H.  R.  R.  R.  Co.,  216  N.  Y.  284;  Jensen  v.  Southern 
Pacifie  Co.,  215  N.  Y.  514. 

14.  The  accident  occurs  upon  waters  subject  to  the  admi- 

ralty jurisdiction  of  the  United  States  courts.    Walker 

V.  Clyde  Steamship  Co.,  215  N.  Y.  529. 

C.  Coverage  from  the  view-point  of  workmen's  compensation; 

the  Workmen's  Compensation  Law  applies  to  accidental 

injuries  arising  in  employment  included  within  some 

one  of  the  groups  enumerated  in  §  2,  even  when: 

*  since  the  determlnatloii  In  tbe  Aylesworth  caae,  tbe  ice  industry  bos  been 
made  a  hasardoiis  employment  by  amendment  of  L.  1916,  cb.  622,  to  Workmen'! 
Compentation  Law,  f  2,  group  25. 
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a.  The  injured  employee  is  working  for  a  railroad  engaged  in 

interstate  commerce: 

1.  If  the  accident  is  not  due  to  the  railroad's  n^ligence. 

Winfield  v.  N.  Y.  C.  £  E.  B.  B.  R.  Co.,  168  App. 
Div.  361 ;  216  K  Y.  284;  Jensen  v.  Southern  Pacific 
Co.,  215  K  Y.  514;  Moore  v.  Lehigh  Valley  R.  B. 
Co.,  169  App.  Div.  177;  217  K  Y.  627;  Stevens  v. 
Lehigh  Valley  R.  R.  Co.,  S.  D.  R,  vol.  3,  p.  378;  l7l 
App.  Div.  961;  Hall  v.  Lehigh  Valley  R.  B.  Co., 
S.  D.  R,  vol.  4,  p.  441;  l7l  App.  Div.  961;  Shea  v. 
Lehigh  Valley  B.  B.  Co.,  171  App.  Div.  961;  Saxon 
v.  Erie  B.  B.  Co.,  172  App.  Div.  913,  January  5, 
1916. 

2.  If  the  work  is  other  than  railroad  work  proper.    Jensen 

V.  Southern  Pacific  Co.,  215  N.  Y.  514. 

3.  If  the  work  consists  in  repairing  an  empty  car  that  has 

been  or  will  be  used  in  interstate  commerce.  Parsons 
V.  Delaware  and  Hudson  Co.,  167  App.  Div.  636; 
Okrzesz  v.  Lehigh  Valley  B.  B.  Co.,  170  App.  Div.  16. 

4.  If  the  railroad,  though  an  intra-state  carrier,  occasion- 

ally carries  interstate  baggage,  freight,  passengers, 
cars,  etc  FairchUd  v.  Pennsylvania  Bailroad  Co., 
170  App.  Div.  135. 

5.  If  the  work  is  new  construction  work    White  v.  N.  Y. 

C.  &  H.  B.  B.  B.  Co.,  169  App.  Div.  903 ;  216  N.  Y. 
Rep.  653. 

6.  If  the  work  consists  in  taking  inventory  of  materials 

and  supplies  which  have  not  yet  been  used  in  inter- 
state commerce.     Waite  v.  Pennsylvania  B.  B.  Co., 

5.  D.  R,  vol.  3,  p.  364;  172  App.  Div.  914,  January 

6,  1916. 

b.  Remedy  for  the  injury  exists  also  in  admiralty.    WaUeer  v. 

Clyde  S.  S.  Co.,  215  N.  Y.  529 ;  Opinion  of  Counsel  of 
Workmen's  Compensation  Commission,  S.  D.  R,  vol.  1, 
p.  413. 

c.  The  injury  is  incidental  to  the  hazardous  employment: 

1.  The  occupation  is  incidental     Costello  v.  Taylor,  217 
N.  Y.  179  J  Leslie  v.  O'Connor  &  Beichman,  S.  D.  R, 
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vol  6,  p.  383;  173  App.  Div.  988,  May  3,  1916; 
White  V.  N.  Y.  C.  £  E.  R.  B.  B.  Co.,  S.  D.  R,  vol.  2, 
p.  477;  169  App.  Div.  903;  216  N.  Y.  653;  Sorge 
V.  Aldebaran  Co.,  S.  D.  R  vol.  3,  p.  390;  171  App* 
Div.  959 ;  218  N.  Y.  Kep.  636. 
2.  The  work  is  incidental  Costello  v.  Tot/tor,  217  N.  Y. 
179;  OUianer  v.  Oross  &  Eerbenery  170  App.  Div. 
37;  Smith  v.  Price,  168  App.  Div.  421;  Lwrsen  v. 
Paine  Drug  Co.,  169  App.  Div.  838;  218  N.  Y.  252; 
•  Eendricks  v.  Seeman  Bros.,  S.  D.  R,  vol.  3,  p.  386 ; 
170  App.  Div.  133 ;  MiUer  v.  Taylor,  173  App.  Div. 
865,  June  30,  1916;  Olatzl  v.  Stianpp,  S.  D.  R,  vol. 
6,  p.  397;  174  App.  Div.  901,  June  30,  1916*;  Ber- 
liner V.  Bitchie  &  Cornell,  S.  D.  R,  vol.  4,  p.  446 ;  172 
App.  Div.  913,  January  5,  1916 ;  Benton  v.  Fraser, 
S.  D.  R,  vol  5,  p.  392;  172  App.  Div.  913,  January 
5,  1916;  Praino  v.  Peloso,  171  App.  Div.  963; 
Mooney  v.  Weber  Piano  Co.,  S.  D.  R,  vol.  5,  p.  398; 

172  App.  Div.  917,  January  18,  1916;  Meyer  v. 
Morris  &  Co.,  S.  D.  R,  vol  6,  p.  339 ;  178  App.  Div. 
990;  —  N.  Y.  — ,  Dec.  12,  1916. 

8.  The  employee  is  injured  while  coming  to,  or  leaving 
work.  Kieman  v.  Friestedt  Underpinning  Co., 
S.  D.  R,  vol.  5,  p.  390 ;  171  App.  Div.  539 ;  Di  Paolo 
y.  Crimmins  Contracting  Co.,  S.  D,  R,  vol.  5,  p.  438 ; 

173  App.  Div.  988 ;  219  N.  Y.  — ;  Eill  v.  N.  Y.  Con- 
solidated B.  B.  Co.,  174  App.  Div.  900,  June  30 
1916;  Countryman  v.  Newman,  S.  D.  R,  vol.  7,  p. 
421;  174  App.  Div.  900,  June  30,  1916;  LazaricJc  v. 
N.  Y.,  New  EaA)en  &  EaHford  B.  B.  Co.,  171  App. 
Div.  959 ;  Bennett  v.  Bussell  &  Sons  Co.,  S.  D.  E., 
voL  6,  p.  403 ;  Diciaiulo  v.  Kerbaugh,  S.  D.  R,  vol.  1, 
p.  424;  Foley  v.  Breiton  Eall  Co.,  S.  D.  R,  vol.  4, 
p.  339;  172  App.  Div.  914;  Avanzato  v.  Erie  B.  B. 
Co.,  S.  D.  R,  vol.  4,  p.  397;  —  App.  Div.  — ; 
S.  D.  R,  vol.  8,  p.  414;  Canni  v.  Nickel  Plate  B.  B., 
S.  D.  R,  vol.  4,  p.  423;  Cray  v.  DeJong,  S.  D.  E., 
vol  5,  p.  404;  173  App.  Div.  922. 


^Reyersed  by  Court  of  Appeals,  Jan.  80,  1917. 
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4.  The  employee  is  injured  while  ascending  or  descending 

stairs.  Nicholson  v.  Klipstein  &  Co,,  S.  D.  R.,  vol.  4, 
p.  412;  lYl  App.  Div.  9Y0;  Leslie  v.  O'Connor  & 
Bichman^  S.  D.  R,  vol.  6,  p.  383 ;  173  App.  Div.  988, 
May  3,  1916. 

5.  The  injury  is  due  to  a  slippery  floor.    Winters  v.  New 

York  Herald  Co.,  I7l  App.  Div.  960. 

6.  The  employee  is  injured  while  attending  to  a  call  of 

nature.  Putnam  v.  Murray,  S.  D.  R.,  voL  6,  p.  355 ; 
vol.  7,  p.  407;  174  App.  Div.  720,  September  13, 
1916;  Cino  v.  Morton  &  Oorman  Contracting  Co., 
S.  D.  R.,  vol.  5,  p.  387;  172  App.  Div.  917,  January 
18,  1916;  De  Filippis  v.  Falkenberg,  170  App.  Div. 
153;  219  N.  Y.  Rep.  — ,  Oct.  24,  1916. 

7.  The  employee  is  injured  while  seeking  shelter  from 

storm.  Moore  v.  Lehigh  Valley  B.  B.  Co.,  169  App. 
Div.  177;  217  N.  Y.  Rep.  627. 

8.  The  injury  consists  in  poisoning.    Plass  v.  Central  New 

England  Bailway  Co.,  169  App.  Div.  826. 

9.  The  injury  is  due  to  assault.     Yume  v.  Knickerbocker 

PoHlwnd  Cement  Co.,  169  App.  Div.  905 ;  216  N.  Y. 
653;  Harnett  v.  Steen  Building  Co.,  169  App.  Div. 
905 ;  216  K  Y.  101 ;  James  v.  Witherhee  Sherman 
&  Co.,  8.  D.  B.,  vol.  2,  p.  483;  Heitz  v.  BuppeH 
Brewing  Co.,  171  App.  Div.  961;  218  K  Y.  148; 
Carhone  v.  Loft,  174  App.  Div.  901,  June  30,  1916 ; 
219  N.  Y.  Rep.  — ,  Oct.  24,  1916. 

10.  The  injury  is  due  to  a  machine  owned  and  r^ulated 

by  the  injured  employee.  Kingsley  v.  Donovan,  169 
App.  Div.  828. 

11.  The  employee  is  injured  as  a  result  of  going  to  the  aid 

or  rescue  of  another  employee.    Waters  v.  Taylor  Co., 

170  App.  Div.  942 ;  218  N.  Y.  248 ;  MaHucci  v.  HiUs 

Bros.  Co.,  171  App.  Div.  370 ;  Harrison  v.  Kaaie,  169 

App.  Div.  905. 

d.  The  employee  is  injured  through  negligence  or  wrong  of 

another  not  in  the  same  employ.    Lester  v.  Otis  Elevator 

Co.,  90  Misc.  649;  169  App.  Div.  613. 
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e.  The  employer  has  failed  to  take  out  insurance  in  compliance 

with  the  Workmen's  Compensation  Law.  Dearborn  v. 
Peugeot  Auto  Import  Go.y  170  App.  Div.  98. 

f.  The  injured  employee  is  away  from  the  plant  of  his  em* 

ployer  at  the  time  of  the  injury.  Fiocca  v.  Dillon, 
S.  D.  R,  vol.  7,  p.  899 ;  —  App.  Div.  — ^  November  15, 
1916. 

g.  The  injured  employee  is  without  the  State  at  the  time  of  the 

injury.  Po9l  v.  Burger  &  Oohlke,  168  App.  Div.  403 ; 
216  N.  T.  544;  SprtUt  v.  Sweeney  &  Gray  Co.,  168  App. 
Div.  403;  216  N.  Y.  Eep.  763;  Valentine  v.  Smith, 
Angevine  &  Co.^  168  App.  Div.  403 ;  216  N.  Y.  Rep. 
763. 

h.  The  injured  employee  is  an  independent  contractor  acting 
incidentally  at  time  of  the  accident  as  an  employee. 
Powley  V.  Vivian  &  Co.,  169  App.  Div.  170. 

i.  The  injury  consists  in  infection  or  disease  resulting  from 
the  accident  Carroll  v.  Knickerbocker  Ice  Co.,  169 
App.  Div.  460;  218  N.  Y.  435;  Svllivan  v.  Indudrial 
Engineering  Co.,  S.  D.  R,  vol.  6,  p.  401 ;  173  App.  Div. 
66,  May  3,  1916;  Dunn  v.  West  End  Brewing  Co., 
S.  D.  R,  vol.  5,  p.  380;  174  App.  Div.  900,  June 
30,  1916;  Winters  v.  J^.  Y.  Herald  Co.,  171  App.  Div. 
960;  Putnam  v.  Murray,  S.  D.  R,  vol.  6,  p.  365 ;  vol  7, 
p.  407 ;  174  App.  Div.  720,  September  13, 1916 ;  Bridge- 
man  V.  McLoughli/n,  S.  D.  R,  vol.  7,  p.  425 ;  Plass  v. 
Central  New  England  Railway  Co.,  169  App.  Div.  826 ; 
Bist  V.  Larkin  &  Songster,  S.  D.  R.,  vol.  5,  p.  381 ;  171 
App.  Div.  71 ;  Henry  v.  Levor  &  Co.,  S.  D.  R,  vol.  6, 
p.  388;  McMurray  v.  IMtle  &  Ives  Co.,  S.  D.  R,  vol.  3, 
p.  395 ;  McMahon  v.  Interborough  R.  T.  Co.,  S.  D.  R, 
voL  5,  pp.  371,  374;  Bloomfield  v.  November,  S.  D.  R, 
vol.  5,  p.  385;  172  App.  Div.  917;  219  N.  Y.  874,  Dec. 
12,  1916 ;  Petcheck  v.  Degnon  Contracting  Co.,  S.  D.  R, 
1916;  Petcheck  v.  Degnon  Contracting  Co.,  S.  D.  R., 
vol.  6,  p.  394;  Brown  v.  Richmond  Light  &  R.  R.  Co., 
S.  D.  R,  vol.  7,  pp.  371,  420 ;  173  App.  Div.  432 ;  Cook 
V.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  S.  D.  R,  vol.  8,  p.  469 ; 
Partridge  v.  Norvnch  Pharmacol  Co.,  S.  D.  R,  vol.  6, 
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p.  336;  —  App.  Div.  — ,  Nov.  29,  1916;  CappeUi  v. 
Cranford,  S.  D.  R,  vol  6,  p.  349 ;  Hyland  v.  Wirumi, 
S.  D.  R,  vol.  6,  p.  304 ;  Stanley  v.  Wood  &  DoUon  Co., 
S.  D.  R,  vol.  6,  p.  383;  Mohr  v.  Cranford,  S.  D.  R, 
vol.  7,  p.  376. 

j.  The  injury  consists  in  hernia.  Ulrich  v.  Lenox  Coai,  Apron 
&  Towel  Supply  Co.,  171  App.  Div.  958;  Mooney  v. 
Weber  Piano  Co.,  172  App.  Div.  917,  January  18, 
1916;  Staab  v.  American  Malting  Co,,  S.  D.  R,  vol.  7, 
p.  374;  Krenzien  v.  Jasper,  S.  D.  R,  vol.  7,  p.  373; 
Mike  V.  Olens  Falls  Portland  Cement  Co.,  S.  D.  R, 
vol.  7,  p.  435 ;  Neuner  v.  Hanschman,  S.  D.  R.,  voL  8, 
p.  500, 

k.  The  injured  employee  has  made  false  statements  in  obtain- 
ing his  employment  Kenny  v.  Union  Railway  Co., 
166  App.  Div.  497. 

1.  The  injured  employee  is  also  an  officer  or  stockholder,  or 
both,  of  his  employer  company.  Bechmann  v.  Oelerichj 
174  App.  Div.  363,  September  13,  1916;  Cantor  v. 
Bibbin  Musicard  Co.,  S.  D.  R,  voL  3,  p.  392 ;  Kennedy 
V.  Kennedy  Manufacturing  &  Engineering  Co.,  S.  D.  R, 
vol.  7,  p.  383 ;  Monthly  Bulletin  of  State  Department 
of  Labor,  vol.  1,  no.  8,  p.  8. 

m.  Close  cases  under  Workmen's  Compensation  Law,  §  2. 
Edwardsen  v.  Jarvis  Lighterage  Co.,  168  App.  Div.  368 ; 
Mazzarisi  v.  Ward  &  Tully,  S.  D.  R,  vol.  4,  p.  443,  170 
App.  Div.  868. 

DECISIONS. 
A.  Coverage  in  General. 

a.  The  law  of  compensation  and  the  law  of  negligence  apply  to 
accidental  injuries. —  The  actual  occurrence  of  an  accident  is  an 
indispensable  prerequisite  to  compensation  or  damages.  According 
to  Workmen's  Compensation  Law,  §  3,  subd.  7,  the  injury  must  be 
an  "  accidental  injury  "  and  according  to  Workmen's  Compensa- 
tion Law,  §  10,  an  *^  accidental  personal  injury."  These  terms 
are  not  defined  in  the  law.  Their  definition  has  been  left  to  the 
State  Workmeu'8  Compensation  Commission,  its  successor,  the 
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State  Industrial  Commission^  and  the  courts  charged  with  review 
of  their  rulings.  Accidents  have  long  since  been  judicially  defined 
relative  to  the  law  of  negligence  and  the  law  of  insurance.  (Of. 
Naud  V.  King  Sewing  Machine  Go.,  below,  p.  402.)  The  new 
subject  of  workmen's  compensation  has  required  some  restatement 
and  reapplication  of  the  definition.  The  Workmen's  Compensa- 
tion Commission  of  New  York  took  up  and  passed  upon  the  ques- 
tion in  three  assault  cases  for  which  it  awarded  compensation  in 
January,  1916.*  Two  of  these  rulings  were  carried  successively 
to  the  Appellate  Division  and  the  Court  of  Appeals  and  approved 
without  opinion.  The  Commission  drew  from  British  Workmen's 
Compensation  decisions  the  definition  of  an  accident  as  ^'An  un- 
looked  for  mishap  or  an  untoward  event  which  is  not  expected  or 
designed,"  the  words  "  not  expected  or  designed  "  being  limited 
so  that  "  an  act  done  deliberately  and  wilfully  by  a  third  party 
may  be  an  accident  from  the  view  point  of  employer  and  em- 
ployee." The  element  of  time  enters  into  the  determination 
whether  a  particular  injury  is  accidental  or  not.  If  the  injury 
develops  slowly  it  can  hardly  be  held  to  be  unexpected  on  the  part 
of  the  injured  employee.  A  flying  splinter  may  instantly  destroy 
the  vision  of  one  employee;  work  in  poor  light  may  gradually 
blind  another.  A  fall  caused  by  a  fainting  spell  traceable  to  over- 
heating of  a  workroom  may  take  the  life  of  one  employee;  years 
of  work  in  the  same  overheated  workroom  may  cut  short  the  span 
of  another.  The  Workmen's  Compensation  Law  of  New  York 
permits  compensation  for  disease  resulting  from  an  accident  but 
not  for  an  accident  resulting  from  disease.  This  often  calls  for 
close  decisions  because  of  difficulties  in  tracing  cause  and  result,  f 
When  an  employee's  fingers  are  caught  in  a  machine  and  mangled 
or  cut  off,  no  question  that  an  accident  has  occurred  arises;  but 
when  a  slight  abrasion  of  the  skin  admits  the  germs  of  poison,  dis- 
ease or  infection,  evidence  of  the  abrasion  may  be  insufficient. 
Other  accidents  not  so  traceable  as  mangling,  cutting  or  crushing, 
as  to  cause  and  result,  are:  plunging  into  cold  water,  freezing, 
nervous  shock,  inhalation  of  fumes,  loss  of  hearing  and  rupture  of 
internal  organs.  The  following  cases  in  which  the  Commission 
decided  that  the  injuries  were  not  accidental  are  cited  by  its  former 
Counsel:  loss  of  vision  due  to  strong  light:  Surf  ass  v.  American 

•  Tbe  full  texta  of  these,  and  a  later  court  caae,  appear  below,  pp.  205-217. 
t  Compare  tbe  subjects  of  disease  and  hernia  below,  pp.  100-102,  249-256. 
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LaFrance  Fire  Engine  Co.,  Claim  No.  55428 ;  cramping  of  a  hand 
through  continued  use  of  a  heavy  axe:  Smart  v.  Cruss  Kemper 
Co.,  Claim  No.  67003 ;  a  swollen  elbow  and  arm  caused  by  constant 
twisting  of  cans:  Tracy  v.  DeLaval  Separator  Co.,  S.  D.  R.,  voL  7, 
p.  385 ;  lead  poisoning:  Bachlin  v.  Danziger  Paini  Co.,  Claim  No. 
54764;  and  anthrax  contracted  in  the  course  of  the  employment 
through  a  razor  cut  occurring  away  from  the  place  of  work,  the 
razor  cut  and  not  the  entrance  of  the  germ  constituting  the  acci- 
dent: Eldridge  v.  Endicott  Johnson  &  Co.,  S.  D.  R,  voL  8, 
p.  445.* 

b. —  Substitution  of  law  of  compensation  for  law  of  negligence. 
—  The  law  of  workmen's  compensation  is  a  substitute  for  the  law 
of  n^ligence.  Discussion  of  the  new  system,  before  and  after  its 
adoption,  has  contrasted  it  with  the  old  and  has  presented  the 
substitution  at  every  turn.  The  Workmen's  Compensation  Law 
of  New  York  makes  exceptions  to  its  own  operation  admitting 
resort  to  the  law  of  negligence  (§§  11,  29)  and  declares  that  con- 
tribution of  premiums  to  the  state  fund  relieves  employers  of 
liability  (§  53).  The  courts  charged  with  interpretation  of  the 
Workmen's  Compensation  Law  have  referred  to  the  substitution 
and  contrasted  the  two  systems  in  their  decisions.  The  Court  of 
Appeals,  speaking  through  Judge  Miller,  has  said : 

"  V^ith  the  change  in  industrial  conditions,  an  opinion  has  gradually 
developed,  which  almost  universally  favors  a  more  just  and  economical  system 
of  providing  compensation  for  accidental  injuries  to  employees  as  a  substitute 
for  wasteful  and  protracted  damage  suits,  usually  unjust  in  their  results 
either  to  the  employer  or  the  employee,  and  sometimes  to  both.''  Jensen  y. 
Southern  Padfio  Co.,  215  N.  Y.  528,  July  13,  1915. 

The  Appellate  Division,  speaking  through  Justice  Woodward, 
has  said: 

"  The  Workmen's  Compensation  Law  must  in  fairness  be  deemed  to  have 
been  enacted  in  furtherance  of  a  legislative  determination,  enforced  by  explicit 
mandate  of  the  people  through  amendment  of  the  State  Constitution  (Art.  1, 
§  19),  that  a  new  and  different  scheme  and  basis  of  indemnity  for  industrial 
accidents  should  be  adopted  in  this  State,  in  the  light  of  the  social  experi«ice 
of  other  Commonwealths  and  countries.  Injuries  sustained  by  those  who  per- 
form the  manual  and  mechanical  tasks  of  an  industry  must  be  deemed  to  have 
been  intended  by  this  statute  to  be  made  a  social  risk,  a  liabiUty  of  the  indus- 
try, a  charge  upon  the  production  cost  of  the  article  manufactured  or  the  serv- 
ice rendered.     Hitherto  the  rule  of  our  statute  and  fundamental  law  had  been 


•  Connor's  Employers'  Liability.  Workmen's  Compensation  and  Liability  Insurance, 
pp.  100.  101. 
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that  any  right  of  recoTery  for  induBtrial  accidents  must  arise  from  a  breach 
of  the  master's  duty  as  to  care  and  safeguards,  and  accordingly  was  limited  by 
whatever  contractual  relation  existed  between  the  person  injured  and  the  per- 
son whose  breach  of  duty  was  the  efficient  cause  of  the  injury.    For  this  his- 
toric concept  of  liability  springing  from  omission  of  legal  duty  created  by 
contractual  relation  there  has  been  substituted  an  application  of  the  social 
principle  that,  regardless  of  duty  and  regardless  of  fault,  the  expenses  and 
loss  of  earnings  resultant  from  occupational  injury  to  a  workman  engaged  in 
carrying  on  an  inherently  hasardous  business  or  avocation  of  an  employer 
should  be  paid  in  the  first  instance  by  the  employer  and  by  him  be  made  a 
charge  against  the  operating  costs  of  the  business.    In  place  of  the  traditional 
juristic  rule  that  the  master  must  respond  in  damages  when  his  servant  is 
injured  through  the  master's  fault,  and  that  otherwise  the  servant  must  go 
unrecompensed  and  the  loss  be  borne  by  him  alone,  the  people  and  Legisla- 
ture have  now  put  in  force  the  changed  concept  that  the  trade  product  should 
be  charged  with  all  consequences  of  inherent  trade  hazards,  and  that  loss  to 
individual  workers  through  disability  while  engaged  in  the  service  of  the  pro- 
prietor of  the  business  should  be  distributed  among  all  its  consumers  or  pat- 
rons, rather  than  left  to  operate  ruinously  against  the  disabled  employee 
or  the  solitary  employer."    *     *     •    "A  careful  reading  of  the  messages  of 
successive  Governors  upon  the  subject,  an  examination  of  the  exhaustive  report 
prepared  by  the  so-called  Wainwright  Commission  of  1900,  which  drafted  the 
State's  first  compensation  law,  an  analysis  of  the  decision  of  the  Court  of 
Appeals  {Ives  v.  South  Buffalo  R.  Co.,  201  N.  Y.  271),  holding  that  such  a 
statute  could  not  be  put  in  force  in  this  State  without  explicit  amendment 
of  the  Constitution,  combine  to  remove  any  doubt  as  to  the  legislative  purpose 
to  supersede  'rules  of  law  governing  legal  liability'  which  were  stated  by 
Governor  Hughes,  in  his  annual  message  to  the  Legislature  of  1910,  to  '  offend 
the  common  sense  of  fairness'  and  the  purpose  likewise  to  carry  out  the 
recommendation  of  the  Wainwright  Commission  that  the  State  should  '  estab- 
lish a  new  system  of  compensation  for  accidents  to  workmen.' "    Rheinwald  ▼. 
BMdera  Brick  and  Supply  Co.,  168  App.  Div.  426,  427,  438,  4S9,  May  14,  1916. 

The  substitutive  character  of  the  Workmen's  Compensation  Law 
is  evidenced  by  its  exceptions.  One  of  these  (§  11)  gives  the 
injured  employee  a  right  of  action  for  negligence  free  of  the  ordi- 
nary defenses  where  his  employer  has  failed  to  secure  payment 
of  compensation;  another,  (§29)  permits  an  employee  injured  by 
the  negligence  of  another  not  in  the  same  employ  to  elect  between 
a  claim  against  his  employer  for  compensation  and  a  suit  against 
the  third  party  for  damages  and,  in  case  he  elects  compensation, 
assigns  his  cause  of  action  against  the  third  party  to  the  person 
liable  for  the  compensation.  The  texts  of  the  cases  that  have 
arisen  under  §§  11  and  29,  except  the  text  given  here,  appear 
below  under  the  headings,  "  The  employer  has  failed  to  take  out 
insurance  under  the  Workmen's  Compensation  Law,"  pp.  Ill,  232, 
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and  "  The  employee  is  injured  through  negligence  of  another  not 
in  the  same  employ,"  pp.  116,  221.  The  decision  in  Herkey  v. 
Aga/r  Manufacturing  Co.,  appearing  under  the  heading  '*  Constitu- 
tionality," at  p.  82,  is  also  in  point.  In  this  connection  is  pre- 
sented a  case  under  §  29  in  which  the  injured  employee  sought  to 
recover  both  compensation  and  damages  by  presenting  a  claim 
against  his  employer  to  the  Workmen's  Compensation  Commission 
and  by  instituting  an  action  against  the  third  party  in  the 
Supreme  Court.  In  an  action  for  damages  the  Supreme  Court 
overruled  the  plaintiffs  demurrer  to  the  defense  that  he  had 
already  made  claim  for  compensation  and  gave  interlocutory  judg- 
ment for  the  defendant.  The  Appellate  Division  unanimously 
affirmed  the  Supreme  Court  bb  follows: 

Jbnks,  p.  J.:  This  action  is  for  negligence  whereby  plaintiff  was  person- 
ally injured.  The  sole  question  presented  is  whether  tiie  defendant,  who  was 
not  the  master,  can  plead  as  a  separate  defense  that  the  plaintiff,  prior  to 
the  conunencement  of  this  action,  made  claim  under  the  Workmen's  Com- 
pensation Law  for  compensation  for  his  disability  due  to  the  accident  (which 
is  the  basis  of  this  action),  and  received  an  award  of  compensation.  Section 
29  of  the  said  act  reads:  "Subrogation  to  remedies  of  employee.  If  a  work- 
man entitled  to  compensation  under  this  chapter  be  injured  or  killed  by  the 
negligence  or  wrong  of  another  not  in  the  same  employ,  such  injured  work- 
man, or  in  case  of  death,  his  dependents,  shall,  before  any  suit  or  claim  under 
this  chapter,  elect  whether  to  take  compensation  under  this  chapter  or  to 
pursue  his  remedy  against  such  other.  Such  election  shall  be  evidenced  in 
such  manner  as  the  Commission  may  by  rule  or  regulation  prescribe.  If  he 
elect  to  take  compensation  under  this  chapter,  the  cause  of  action  against 
such  other  shall  be  assigned  to  the  State  for  the  benefit  of  the  State  insurance 
fimd,  if  compensation  be  payable  therefrom,  and  otherwise  to  the  person  or 
association  or  corporation  liable  for  the  payment  of  such  compensation,  and 
if  he  elect  to  proceed  against  such  other,  the  State  insurance  fund,  person  or 
association  or  corporation,  as  the  case  may  be,  shall  contribute  only  the  defi- 
ciency, if  any,  between  the  amount  of  the  recovery  against  such  other  person 
actually  collected,  and  the  compensation  provided  or  estimated  by  this  chapter 
for  such  case.  Such  a  cause  of  action  assigned  to  the  State  may  be  prosecuted 
or  compromised  by  the  Commission.  A  compromise  of  any  such  cause  of  action 
by  the  workman  or  his  dependents  at  an  amount  less  than  the  compensaticm 
provided  for  by  this  chapter  shall  be  made  only  with  the  written  approval  of 
the  Commission,  if  the  deficiency  of  compensation  would  be  payable  from  the 
State  insurance  fund,  and  otherwise  with  the  written  approval  of  the  person, 
association  or  corporation  liable  to  pay  the  same."  (OonsoL  Laws,  chap.  67 
[Laws  of  1914,  chap.  41],  |  29.) 

To  my  mind,  this  section  is  neither  ambiguous  nor  obscure.  The  scheme  of 
the  statute  is  to  provide  "Compensation  *  *  *  for  injuries  sustained  or 
death  incurred  *  *  *  resulting  from  an  accidental  personal  injury"  (§f  2 
and  10).    The  theory  of  the  present  action  is  recovery  of  compensation.    Thus 
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in  BirdaaU  ▼.  CooUdge  (93  U.  S.  64)  the  court  says:  "Damagee  are  given  as 
a  compenaation,  recompenBe  or  satisfaction  to  the  plaintiff  for  an  injury 
actually  received  by  him  from  the  defendant.  Compensatory  damages  and 
actual  damages  mean  the  same  thing;  that  is,  that  the  damages  shall  be  the 
result  of  the  injury  alleged  and  proved,  and  that  the  amount  awarded  shall 
be  precisely  commensurate  with  the  injury  suffered,  neither  more  nor  less, 
whether  the  injury  be  to  the  person  or  estate  of  the  complaining  party.  2 
Greenl.  Sv.  (10th  ed.)  sect.  253."  The  rights  of  the  servant  under  this  stat* 
ute,  and  of  the  servant  as  an  individual  under  the  common  law  or  the  stat- 
utes, are  alike  remedies  which  are  open  to  him.  ( Matter  of  Jen$en  y.  Southern 
Pacific  Co.,  215  K.  T.  514,  526.)  The  Act  is  but  cumulative  and  alternative, 
and  does  not  impair  the  latter  remedy.  The  Act  affects  such  remedy  only 
when  the  individual  as  a  servant  elects  to  receive  compensation  under  the 
Act 

The  reason  for  the  statutory  declaration  as  to  election  is  founded  upon  the 
common-law  rule  that  there  should  not  be  a  double  satisfaction  for  the  same 
injury.  {WaUh  t.  N,  T.  C.  d  H,  R,  R.  R.  Co,,  204  N.  Y.  68,  62,  63;  OamhUng 
▼.  Eaighty  59  id.  354.)  The  right  thus  to  prescribe  election  is  not  affected  by 
the  circumstance  that  the  compensation  is,  under  the  statute,  to  be  determined 
by  data,  which  are  not  prescribed  for  the  jury  in  an  action.  Thus  Herman 
on  Estoppel  says  (Vol.  2,  §  1061) :  "  Where  a  party  has  two  or  more  remedies 
for  the  same  wrong,  in  which  the  measure  of  damages  might  be  different,  elect- 
ing one  and  pursuing  it  to  judgment  is  a  bar  to  any  other  remedy."  (See, 
too,  remarks  of  Wbicht,  J.,  in  Tong  v.  Qreat  Northern  R.  Co,,  86  L.  T.  Rep. 
[N.  S.]  802,  803,  and  of  Kowlatt,  J.,  in  Woodcock  v.  London  and  North' 
WcBtem  R.  Co.,  109  L.  T.  Rep.  253,  257,  258.)  The  ultimate  fact  is  that  the 
purpose  and  result  of  either  remedy  is  compensation  for  the  personal  injury. 

If  it  be  urged  that  the  compensation  provided  for  by  the  statute  is  insur- 
ance, the  answer  is  that  the  servant  does  not  receive  compensation  through 
insurance  effected  by  him,  t.  e.,  as  the  result  of  any  contract  made  by  him  in 
exchange  for  his  payment  of  premium  or  assessment.  Hiis  circumstance  is 
indicated  by  the  restrictive  provisions  of  section  31  of  the  Act.  He' receives 
compensation  under  the  Act  perforce  of  the  injury,  whereas  he  would  not 
receive  insiurance  perforce  of  the  injury  alone  but  also  because  of  his  payment 
of  premium  or  assessment. 

Under  other  but  similar  provisions  the  courts  in  other  jurisdictions  have 
recognized  the  effect  of  such  an  election  as  is  prescribed  by  said  section  29 
of  our  Act.  (20  Lord  Halsbury's  Laws  of  England,  195 ;  Oliver  v.  Nautilus  8. 
S,  Co.,  19  T.  L.  R.  607;  Tong'^  Ca$e,  supra;  Woodcock'^  Case,  ttipra;  OWpp's 
Case,  216  Mass.  586.)  In  Lester  ▼.  Otis  Elevator  Co.  (169  App.  Div.  613) 
this  court  in  the  First  Department  say:  "Where  an  employee  is  injured  by 
the  act  of  a  third  party,  in  the  course  of  his  employment,  he  is  nevertheless 
entitled  to  claim  compensation  under  the  statute.  But  it  is  only  reasonable 
that,  in  such  cases,  the  third  party  should  be  made  to  pay  the  damages  caused 
by  his  wrongful  act,  and,  of  course  the  employee  is  not  entitled  to  such  dam- 
ages and  the  statutory  compensation  at  the  same  time.  Section  29  accord- 
ingly makes  provision  for  the  employer's  'Subrogation  to  remedies  of 
employee.'  Under  that  section,  if  the  employee  claims  compensation  under 
the  statute,  his  cause  of  action  against  the  third  party  is  assigned  to  the 
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State,  if  the  compeiiBation  is  payable  from  the  State  insurance  fund,  and  other- 
wise to  the  person  liable  for  the  payment  of  the  compensation.  In  other  words, 
the  party  who  has  to  pay  or  secure  the  statutory  compensation  can  then  recover 
the  damages  for  which  the  third  party  is  liable/' 

The  effect  of  the  plaintiff's  action  by  proceeding  under  the  statute  is  well 
stated  in  McQarvey  v.  Independent  O.  d  G.  Co,  (156  Wis.  580,  583). 

We  are  cited  by  the  appellant  to  the  case  of  Newark  Pa^ng  Co.  v.  Klotz 
(85  N.  J.  L.  432;  91  Atl.  Rep.  91 ;  affd.  on  opinion  92  id.  1086).  The  decision 
is  made  by  an  eminent  judge.  But  it  is  to  be  noted  that  it  rests  on  the  act 
of  1911  (New  Jersey  Laws  of  1911,  chap.  95),  and  that  in  the  course  of  his 
opinion  Swatze,  J.,  says :  "  It  is  true  this  conclusion  makes  it  possible  for 
the  employ^  to  secure,  under  the  act  of  1911,  double  compensation.  This  was 
probably  not  the  intent  of  the  Legislature,  though,  as  we  think,  the  result  of 
the  language  of  the  statute.  The  difficulty  seems  to  be  obviated  by  the  amend- 
ment of  1913.  (Pamph.  L.  pp.  312,  313)."*  Examination  of  the  amendment 
referred  to  shows  a  provision  substantially  similar  in  its  purpose  and  effect, 
so  far  as  double  compensation  is  concerned,  as  is  section  29  of  our  own  statute. 

The  interlocutory  judgment  should  be  affirmed,  with  costs. 

Present  —  Jenkb,  P.  J.,  Thomas,  Cabb,  Staflbtoh  and  Putnam,  JJ. 

Interlocutory  judgment  unanimously  affirmed,  with  costs.  Miller  y.  Neic 
York  Railioays  Co.,  171  App.  Div.  316,  January  21,  1916. 

c  The  substUution  but  partial. —  But  it  is  plain,  also,  as  all 
the  following  presentation  of  the  subject  of  coverage  will  show 
and  emphasize,  that  the  substitution  of  the  Workmen's  Compen- 
sation Law  of  New  York  for  the  law  of  negligence  is  but  partial 
The  Workmen's  Compensation  Law  does  not  repeal  the  so-called 
Employers'  Liability  Act  of  New  York  (Labor  Law,  Art  14). 
It  does  not  go  as  far  by  way  of  the  substitution  for  n^ligence  as 
the  workmen's  compensation  laws  of  numerous  other  States  and 
countries.  (Bulletin  'No.  126  of  the  United  States  Department 
of  Labor  entitled  "  Workmen's  Compensation  Laws  of  the  United 
States  and  Foreign  Countries.") 

d.  Residual  application  of  the  laws  of  negligence. — ^According 
to  time-honored  rules  of  legal  construction,  the  law  of  n^ligence 
still  applies  in  so  far  as  the  Workmen's  Compensation  has  not 
taken  its  place.  Such  residual  applicability  goes  without  saying 
where  the  employment  of  the  injured  employee  is  not  among  the 
enumerated  employments  of  Workmen's  Compensation  Law,  §  2. 
Enactment  of  the  Workmen's  Compensation  Law  has  not  affected 
the  right  of  such  employees  to  action  against  their  employers  for 
negligence.     The  Workmen's  Compensation  Law  recognizes  the 

•  See  New  Jersey  I-4iws  of  1913,  ch.  174,  amdg.  New  Jersey  Laws  of  1911,  ch.  95, 
1  23.— [RBP. 
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principle  in  the  provision  holding  the  law  of  negligence  still  appli- 
cable when  injury  occurs  to  an  employee  whose  employer  has 
failed  to  insure  (§  11).  The  Supreme  Court,  in  two  much  disr 
cussed  cases,  has  even  held  that  the  law  of  n^ligence  may  still 
apply  to  employers  who  have  fully  complied  with  the  Workmen's 
Compensation  Law.  In  denying  the  application  of  the  Workmen's 
Compensation  Law  and  sustaining  a  cause  of  action  for  negligence 
in  a  case  of  disfigurement  of  an  employee  —  loss  of  part  of  an  ear 
by  the  bite  of  a  horse  —  the  court  said : 

"As  to  Buch  an  injury,  therefore,  the  right  to  recover  remains  as  it  waa 
before  the  act  (Workmen's  Compensation  Law)  was  passed."  Bhinnick  v. 
Clover  Farms  Co.,  169  App.  Div.  238,  July  9,  1916. 

In  the  second  case,  Shanahan  v.  Monarch  Engineering  Co.j  an 
action  of  an  adult  sister  under  Section  1902  of  the  Code  of  Civil 
Procedure  for  pecuniary  loss  through  death  of  her  brother,  tlie 
court  entered  into  discussion  of  the  principle  at  much  greater 
length  than  in  the  Shinnick  case.  It  construed  Sections  18  and  19 
of  the  Constitution  of  New  York  together.  It  concluded  that  the 
language  of  Section  11  of  the  Workmen's  Compensation  Law 
making  the  liability  to  pay  compensation  exclusive  meant  simply 
possession  of  an  exclusive  liability  and  remedy  by  persons  specified 
in  the  Workmen's  Compensation  Law  and  that  the  common  law 
right  of  action  remained  to  persons  not  specified  in  the  Workmen's 
Compensation  Law  "  notwithstanding  the  language  of  the  statute 
saying  the  liability  created  by  the  statute  "  is  "  exclusive."* 

e.  The  term  "  Coverage/* —  By  far  the  great  majority  of  the 
workmen's  compensation  cases  appealed  from  the  Commission  to 
the  Appellate  Division  in  New  York  have  turned  upon  the  ques- 
tion of  the  general  applicability  of  the  Workmen's  Compensation 
Law.  To  e3q)ress  such  applicability,  not  only  of  the  New  York 
compensation  law  but  of  compensation  laws  of  other  States  or 
countries,  the  new  term  "coverage"  has  come  into  use.  The 
word  is  unknown  to  the  dictionaries.  It  appears  to  have  been 
used  as  an  adjective  in  the  phrase  "  coverage  clause  "  as  applied 
to  fire  insurance  policies.  Coverage,  in  its  broader  application, 
means  the  scope  or  jurisdiction  of  the  law  of  workmen's  compen- 
sation^    Coverage,  relative  to  employer's  liability,  means  the  limits 

*  For  the  full  text  and  later  history  of  the  Shinnick  and  Shanahan  declslonB, 
inclndlDS  a  decision  of  the  Court  of  Appeals  revorsing  the  decisions  of  the  lower 
courts  in  the  Shanahan  case,  see  helow,  pp.  208-300,  315-327. 
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of  the  law  of  workmen's  compensation  as  a  substitute  for  the  law 
of  negligence.  The  courts  have  the  somewhat  intricate  task  of 
mapping  out  and  allotting  a  twilight  zone  that  lies  between  the 
employer's  liability  system  and  the  workmen's  compensation  sys- 
tem. The  extent  of  this  middle  ground  has  been  indicated  by 
Judge  Seabury  of  the  New  York  Court  of  Appeals  in  a  compari- 
son of  the  Workmen's  Compensation  Law  with  the  Federal 
Employers'  Liability  Act.    He  says: 

"  A  recognition  of  the  principles  upon  which  the  Federal  and  state  statiiteB 
are  founded  will  demonstrate  that  they  are  not  in  pari  materia^  The  Fed- 
eral Employers'  Liability  Act  prescribes  the  rules  under  which  certain 
employers  are  liable  to  their  employees  for  injuries  which  result  to  the  latter 
from  negligence.  The  Workmen's  Compensation  Law  is  radically  diiTerenc  in. 
principle,  purpose,  scope  and  method  from  the  Federal  Employers'  Liability 
Act.  It  inaugurated  an  entirely  new  method  of  dealing  with  industrial  acci- 
dents. Under  the  provisions  compensation  paid  to  the  employee  under  the 
state  statute  is  the  result  of  injury  arising  in  the  course  of  employment  and  la 
paid  regardless  of  fault  or  contract.  The  principle  underlying  the  state  stat- 
ute is  that  as  injuries  to  workmen  are  necessarily  incident  to  the  operation 
of  certain  hazardous  occupations,  the  expense  of  compensating  the  employees 
for  such  injuries  is  properly  chargeable  upon  the  occupation.  The  purpose 
of  this  act  was  to  establish  an  insurance  fund  to  which  employers  are  required 
to  contribute,  out  of  which  fund  compensation  to  the  workmen  is  paid  and 
contribution  to  which  by  the  employer  relieves  him  of  further  liability.  The 
scope  of  the  act  is  much  broader  than  the  Federal  Employers*  Liability  Act, 
because  under  its  provisions  the  employee  is  awarded  compensation  for  all 
accidental  injuries  arising  in  the  course  of  his  employment  whether  they 
result  from  negligence  or  not,  which  are  not  self-inflicted  or  sustained  as 
the  result  of  intoxication.  The  method  by  which  compensation  is  given  to 
the  employee  is  different  from  the  method  by  which  redress  may  be  secured 
in  an  action  brought  under  the  provisions  of  the  Federal  Employers'  Liability 
Act.  Under  the  state  statute  the  injured  employee  presents  his  claim  to  an 
administrative  board  or  commission.  Notice  is  given  to  the  parties  inter- 
ested. The  proceedings  are  informal.  The  compensation  awarded  the  em- 
ployee is  not  such  as  is  recoverable  under  the  rules  of  damages  applicable 
in  actions  founded  upon  negligence.  It  is  based  on  loss  of  earning  power  and 
compensation  for  medical,  surgical  or  other  attendance  or  treatment  or  funeral 
expenses.  Perhaps,  without  inaccuracy,  it  may  be  said  that  the  primary 
purpose  of  this  act  was  to  give  compensation  in  those  cases  where  no  claim 
of  negligence  on  the  part  of  the  employer  could  reasonably  be  made.  Having 
in  mind  the  different  principles  which  underlie  the  two  statutes,  the  different 
purposes  sought  to  be  accomplished  by  them,  the  restricted  scope  of  the 
Federal  Statute  and  the  broad  scope  of  the  state  statute  and  the  different 
method  by  which  redress  is  obtained  under  these  statutes,  can  they  reason- 
ably be  said  to  cover  the  same  subject-matter?  "  Winfield  v.  N,  T,  0.  d  E.  R. 
R,  R,  Co.,  216  N.  Y.  288,  289,  November  23,  1916. 
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f.  Broad  and  liberal  construction. —  For  their  general  guidance 
in  this  task  of  determining  the  coverage  of  the  Workmen's  Com- 
pensation Law  the  courts  declare  that  it  is  to  be  construed  broadly 
and  liberally.  They  find  justification  for  such  construction  in  its 
spirit  and  beneficent  intent.  The  Appellate  Division,  speaking 
through  Justice  Woodward  in  a  notable  early  decision  contraven- 
ing interpretation  of  the  Workmen's  Compensation  Law  by  the 
Workmen's  Compensation  Commission,  has  said: 

"  It  must  be  predicated  as  a  fundamental  canon  of  the  proper  construction 
of  the  Workmen's  Compensation  Law  that  the  statute  is  to  be  construed 
remediably  and  beneficiaUy,  with  the  view  of  carrying  out  fairly  and  fully  the 
legislative  purpose,  and  with  the  view  to  bringing  within  the  purview  and 
operation  of  the  act  all  workers  whose  accidental  injuries  are  inherent  occu- 
pational risks,  rather  than  with  the  view  to  excluding  from  the  operation 
and  protection  of  the  act  persons  whose  claims  to  its  benefits  fall  fairly 
within  the  principle  that  disabilities  to  workers  through  trade  mishaps 
should  not  be  left  to  hang  burdensomely  on  individuals  who  might  thereby  be 
forced  into  the  class  of  dependents  on  public  or  private  charity."  Rheinwald 
▼.  BuHder9  Brick  and  Supply  Co,,  168  App.  Div.  438,  May  14,  1916. 

Again,  speaking  through  Justice  Lyon,  it  has  said: 

"That  the  purpose  of  the  Workmen's  Compensation  Law  was  to  make  the 
risk  of  an  accidental  injury  one  of  the  industry  itself,  even  when  happening 
through  the  fault  of  the  workman,  treating  it  as  an  element  in  the  cost  of 
production  to  be  added  thereto,  and  hence  borne  by  the  community  in  gen- 
eral; and  that  the  act  should  be  construed  liberally,  and  not  strictly  as  a 
statute  in  derogation  of  the  common  law,  and  should  receive  as  broad  an 
interpretation  as  can  fairly  be  given  it,  cannot  be  questioned."  Moore  v. 
Lehigh  ValUy  Railroad  Co.,  169  App.  Div.  186,  187,  July  1,  1915. 

The  Court  of  Appeals  has  aflBrmed  the  Appellate  Division  in 

the  Moore  case  (217  N.  Y.  627).    Speaking  of  a  certain  coustruc- 

tion  in  the  case  of  Costello  v.  Taylor,  217  N.  Y.  179,  it  has  said, 

"  Such  a  construction  would  be  narrow  and  restricted  and  not  in 

accordance  with  the  spirit  of  the  act."    When,  with  cited  array  of 

precedents,   appellants  in  Matter  of  Petrie   argued  that   "  the 

Workmen's  Compensation  Law  being  in  derogation  of  the  common 

law  flhould  be  strictly  construed  "  and  respondent  argued  that  ij 

*'  should  receive  a  broad  and  liberal  construction  in  favor  of  the 

employee,'*  the  Court  of  Appeals  decided  in  favor  of  respondents' 

view.  Judge  Hiscock  saying: 

"The  Workmen's  Compensation  Law  was  adopted  in  deference  to  a  wide- 
spread belief  and  demand  that  compensation  should  be  awarded  to  workmen 
who  were  injured  and  disabled  temporarily  or  permanently  in  the  course  of 
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their  employment,  even  though  BometimeB  the  accident  might  occur  under 
such  circumstances  as  would  not  permit  a  recovery  in  an  ordinary  action  at 
law.  The  underlying  thought  was  that  such  a  system  of  compensation  would 
he  in  the  interest  of  the  general  welfare  hy  preventing  a  workman  from 
being  deprived  of  means  of  support  as  the  result  of  an  injury  received  in 
the  course  of  his  employment.  The  statute  was  the  expression  of  what  was 
regarded  hy  the  legislature  as  a  wise  public  policy  concerning  injured 
employees. 

Under  such  circumstances  we  think  that  it  is  to  be  interpreted  with  fair 
liberality,  to  the  end  of  securing  the  benefits  which  it  was  intended  to  accom- 
plish."   Matter  of  Petrie,  215  N.  Y.  338,  June  16,  1915. 

g.  Two  main  view-points  for  the  subject  of  coverage. —  The 
subject  of  coverage  may  be  approached  from  opposite  points, 
either  from  the  question:  How  far  does  the  law  of  negligence 
apply  to  accidental  injuries?  or  from  the  question:  How  far  does 
the  law  of  compensation  apply  to  accidental  injuries?  It  is 
advantageous,  if  not  necessary,  to  a  complete  consideration  and 
grasp  of  the  subject  to  approach  it  from  both  of  these  points  and 
to  classify  the  court  and  commission  cases  as  they  naturally  fall 
under  the  one  or  the  other  of  them.  A  third  point  is  suggested 
by  the  question :  How  far  are  the  law  of  negligence  and  the  law 
of  compensation  mutually  or  alternatively  applicable?  This  may 
be  considered  subordinately  in  connection  with  each  of  the  other 
two.  Accordingly,  the  first  general  view-point  may  be  that  of  the 
residual  application  of  the  law  of  negligence. 

B.  Coyerage  from  the  View-Point  of  Employer's  Liability. 
Three  general  classes  of  injuries, —  Applying  the  above  men- 
tioned principle  that  the  law  of  n^ligence  still  holds  in  so  far 
as  the  Workmen's  Compensation  Law  does  not  take  its  place,  the 
accidental  injuries  in  which  the  law  of  negligence  is  still  invocable 
fall  into  three  general  classes:  (a)  Injuries  not  arising  out  of  or 
in  the  course  of  employment;  (b)  Injuries  arising  out  of  and  in 
the  course  of  employment,  but  in  occupations  not  included  within 
some  one  of  the  groups  enumerated  in  Workmen's  Compensation 
Law,  §  2 ;  (c)  Injuries  arising  out  of  and  in  the  course  of  employ- 
ment in  occupations  included  within  some  one  of  the  groups 
enumerated  in  Workmen's  Compensation  Law,  §  2,  when  certain 
contingencies  are  present. 
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a.  Injuries  not  arising  mU  of  and  in  the  course  of  employment. — 
Excluding  injuries  to  property  from  consideration,  the  first  of 
these  three  general  classes  may  be  subdivided  into  accidental 
injuries  to  (1)  persons  who  are  not  employees;  (2)  employees 
during  absence  from  duly;  (3)  employees,  while  on  duty,  but  not 
incidental  to  their  employment. 

1.  Persons  who  are  not  employees  —  independent  contractors. — 
As  under  the  law  of  negligence,  so  under  the  law  of  compensation, 
the  courts  have  been  called  upon  to  distinguish  between  a  con- 
tractor and  an  employee.  The  Workmen's  Compensation  Law 
makes  no  mention  of  contractors,  subcontractors  or  independent 
contractors.  It  provides  no  remedy  for  an  independent  contractor 
injured  while  carrying  on  the  work  called  for  by  his  contract 
In  the  two  following  cases  the  court  decided  that  the  claimants 
were  entitled  to  compensation,  in  the  Bheinwald  case  because 
Kheinwald  was  not  an  independent  contractor  but  an  employee, 
and  in  the  Powley  case  because  Powley  was  acting  as  a  mere 
employee  at  the  time  of,  and  under  the  circumstances  of,  the 
accident,  though  an  independent  contractor  in  his  main  and 
ordinary  relationship  with  the  company  from  which  he  claimed 
compensation.  Powley  was  doing  dredging  work  with  his  own 
dredge  boat  under  a  contract  with  Vivian  and  Company.  He 
received  his  injury,  however,  while  operating  a  motor  boat  belong- 
ing to  the  company,  on  behalf  of  the  company.  An  interesting 
aspect  of  the  Rheinwald  opinion,  from  beginning  to  end,  is  its 
denial  of  the  sway  of  employers'  liability  precedents.  "  In  deter- 
mining who  is  an  ^  employee '  within  the  meaning  of  the  present 
law,"  said  the  court,  "  only  decisions  under  this  or  similar  acts 
based  on  the  identical  principle  can  be  recognized  as  controlling, 
influential  or  even  interesting."  The  full  texts  of  the  two  deci- 
sions, together  with  the  dissenting  opinion  in  the  Rheinwald  case, 
are  as  follows: 

(RheiniDald  deciHon), 
WooDWABD,  J.!  I  «m  of  the  opinion  that  the  Workmen's  Compensation 
Law  (Gonsol.  Laws,  chap.  67;  Laws  of  1913,  chap.  816,  as  re-en.  and  amd. 
hy  Laws  of  1914,  chap.  41,  and  Laws  of  1914,  chap.  316),  fairly  construed 
and  beneficially  applied,  gives  right  of  compensation  to  the  present  claimant 
before  the  State  Workmen's  Compensation  Commission.  The  work  in  which 
Robert  Rheinwald,  the  claimant's  husband,  was  engaged  at  the  time  of  his 
death,  the  manner  in  which  he  was  doing  it,  the  circumstances  under  which 
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he  came  to  be  doing  it,  and  the  relations  which  his  work  bore  to  the 
business  carried  on  by  the  respondent  Builders'  Brick  and  Supply  Company, 
combine  to  bring  within  the  scope  of  the  statute  his  accidental  and  mortal 
injury  in  the  course  of  that  work,  and  entitle  his  widow  and  surviving  chil- 
dren to  the  compensation  which  the  law  contemplates  shall  be  paid  to  them 
when  occupational  mishap  cuts  off  the  wage  earnings  on  which  they  were 
dependent  for  support.  The  Workmen's  Compensation  Law  must  in  fairness 
be  deemed  to  have  been  enacted  in  furtherance  of  a  legislative  determination, 
enforced  by  explicit  mandate  of  the  people  through  amendment  of  the  State 
Constitution  (Art.  1,  {  19),  that  a  new  and  different  scheme  and  basis  of 
indemnity  for  industrial  accidents  should  be  adopted  in  this  State,  in  the 
light  of  the  social  experience  of  other  Commonwealths  and  countries.  Injuries 
sustained  by  those  who  perform  the  manual  and  mechanical  tasks  of  an 
industry  must  be  deemed  to  have  been  intended  by  this  statute  to  be  made 
a  social  risk,  a  liability  of  the  industry,  a  charge  upon  the  production 
cost  of  the  article  manufactured  or  the  service  rendered.  Hitherto  the  rule 
of  our  statute  and  fundamental  law  had  been  that  any  right  of  recovery  for 
industrial  accidents  must  arise  from  a  breach  of  the  master's  duty  as  to  care 
and  safeguards,  and  accordingly  was  limited  by  whatever  contractual  relation 
existed  between  the  person  injured  and  the  person  whose  breach  of  duty  was 
the  efficient  cause  of  injury.  For  this  historic  concept  of  liability  springing 
from  omission  of  legal  duty  created  by  contractual  relation  there  has  been 
substituted  an  application  of  the  social  principle  that,  regardless  of  duty 
and  regardless  of  fault,  the  expenses  and  loss  of  earnings  resultant  from 
occupational  injury  to  a  workman  engaged  in  carrying  on  an  inherently 
hazardous  business  or  avocation  of  an  employer  should  be  paid  in  the  first 
instance  by  the  employer  and  by  him  made  a  charge  against  the  operating 
costs  of  the  business.  In  place  of  the  traditional  juristic  rule  that  the 
master  must  respond  in  damages  when  his  servant  is  injured  through  the 
master's  fault,  and  that  otherwise  the  servant  must  go  unrecompensed  and 
the  loss  be  borne  by  him  alone,  the  people  and  Legislature  have  now  put  in 
force  the  changed  concept  that  the  trade  product  should  be  charged  with 
all  consequences  of  inherent  trade  hazards,  and  that  losses  to  individual 
workers  through  disability  while  engaged  in  the  service  of  the  proprietor  of 
the  business  should  be  distributed  among  all  its  consumers  or  patrons,  rather 
than  left  to  operate  ruinously  against  the  disabled  employee  or  the  solitary 
employer.  This  mandate  of  the  fundamental  will  of  the  people  of  this  State 
should  be  remediably  applied  and  beneficially  enforced  by  the  State  Work- 
men's Compensation  Commission  and  by  the  courts,  in  fair  fulfillment  of 
the  legislative  purpose,  and  ought  not  now  to  be  hampered  or  crippled  by 
continued  application  of  definitions,  concepts  and  rules  of  liability  which 
indubitably  produced  in  large  part  the  very  conditions  of  hardship  for  which 
the  present  statute  was  designed  as  comprehensive  relief. 

For  these  and  consequent  reasons,  I  am  convinced  that  the  learned  majority 
of  the  State  Workmen's  Compensation  Commission  were  in  error  in  ruling 
that  Robert  Rheinwald  was  not,  at  the  time  of  the  injury  which  caused  his 
death,  an  ''employee"  within  the  meaning  of  the  Workmen's  Compensation 
Law  and  a  worker  entitled  to  claim  its  benefits. 

The  facts  of  the  present  care  are  hardly  controverted,  but  its  issues  are  of 
vital  importance  to  the  efficiency  of  the  plan  of  compensation  created  by  the 
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statute  and  the  extent  to  which  its  administration  will  be  able  to  fulfill  the 
purposes  for  which  it  was  enacted.  At  or  about  noon  on  July  1,  1914,  Kobert 
Bheinwald,  the  husband  of  the  claimant,  was  at  work  on  a  scaffold  on  one 
of  the  outside  walls  of  a  three-and-one-half  story  brick  stable  owned  by  the 
Builder's  Brick  and  Supply  Company  at  One  Hundred  and  Seventy- second 
street  and  West  Farms  road,  in  the  borough  of  The  Bronx,  city  of  New  York. 
For  ten  years  he  had  been  by  trade  a  painter,  especially  a  painter  of  signs, 
and  on  July  first  he  was  at  work  repainting  a  large  sign  which  he  had 
himself  painted  on  this  building  wall  several  years  before.  In  some  accidental 
manner  not  explained  by  the  record,  he  slipped  from  the  scaffold  or  it  gave 
way,  and  he  fell  to  the  ground,  received  a  fractured  skull  and  other  mortal 
injuries,  and  died  a  few  minutes  later.  Several  months  before  his  death 
there  had  gone  into  effect  in  this  State  the  Workmen's  Compensation  Law 
(Consol.  Laws,  chap.  67;  Laws  of  1913,  chap.  816,  as  re-en.  and  amd.  by 
Laws  of  1914,  chap.  41,  and  Laws  of  1914,  chap.  316),  which  declares  (|  2) 
that  the  "  compensation  "  provided  for  therein  "  shall  be  payable  for  injuries 
sustained  or  death  incurred  by  employee9  engaged  in  the  following  hazardous 
employmentt:  •  •  •  Group  4fl.  •  •  •  painting,  •  ♦  •."  The 
statute  further  provides  that  " '  employee '  means  a  person  who  is  engaged 
in  a  hazardous  employment  in  the  service  of  an  employer  carrying  on  or 
conducting  the  same  upon  the  premises  or  at  the  plant,  or  in  the  course  of 
his  employment  away  from  the  plant  of  his  employer,  and  shall  not  include 
farm  laborers  or  domestic  servants;"  "employer"  is  defined  to  mean  "a 
pesson  •  •  •  corporation  •  •  •  employing  workmen  in  hazardous 
employments;"  and  ''employment"  is  stated  to  include  "employment  only 
in  a  trade,  business  or  occupation  carried  on  by  the  employer  for  pecuniary 
gain."  ({  3,  subds.  3,  4,  5.)  The  Builders'  Brick  and  Supply  Company, 
as  its  name  indicates,  was  in  the  business  of  manufacturing  and  selling  brick 
and  other  building  materials,  and  the  sign  in  question  was  one  of  its  methods 
of  advertising  that  business.  Consequently  it  cannot  be  gainsaid  that  the 
painting  or  repainting  of  this  sign  would,  if  performed  by  an  "  employee," 
be  a  "  hazardous  employment;  "  that  painting  or  repainting  such  a  sign  would, 
if  performed  by  an  '* employee,"  be  employment  "in  a  *  *  *  business 
*  *  *  carried  on  by  the  employer  for  pecuniary  gain,"  and  that  the  death 
of  an  ''employee"  as  the  result  of  accidental  injury  in  the  course  of  such 
painting  or  rq>ainting  would  entitle  the  widow  and  surviving  children  of  the 
deceased  to  the  compensation  provided  by  the  statute.     (|  3,  subds.  7,  8.) 

The  Workmen's  Compensation  Law  further  provides  that  "  every  employer 
subject  to  the  provisions  of  this  chapter  shall  pa|/  or  provide,  as  required  by 
tills  chapter,  compensation  according  to  the  schedules  of  this  article  for  the 
disability  or  death  of  his  employee  resulting  from  an  accidental  personal 
injury  sustained  by  the  employee  arising  out  of  and  in  the  course  of  his 
employment,  vnthoui  regard  to  fault  as  a  cause  of  such  injury."  ({  10.) 
The  following  section  stipulates  that  "the  liability  prescribed  by  the  last 
preceding  section  shall  be  exclusive,"  except  that  in  the  event  an  employer 
fails  "to  secure  the  payment  of  compensation  for  his  injured  employees  and 
their  dependents  "  by  one  of  the  three  methods  enumerated  in  section  50  of 
the  act,  the  injured  employee,  or  his  legal  representative  in  case  death  results 
from  the  injury,  has  the  option  of  compensation  under  the  act  or  suit  at 
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law  against  an  employer  Bhom  of  common-law  defenses.  (|  11.)  The  defend- 
ant-respondent, the  Builders'  Brick  and  Supply  Company,  had,  pursuant  to 
subdivision  2  of  section  50,  secured  the  payment  of  compensation  to  its 
injured  employees  by  insuring  the  same  with  the  Fidelity  and  Deposit  Com- 
pany of  Baltimore,  Md.,  known  under  the  provisions  of  the  act  as  the 
"insurance  carrier."  (I  64.)  The  Builders'  Brick  and  Supply  Company 
having  thus  "provided  compensation"  for  its  injured  employees  through 
securing  the  payment  thereof  by  the  insurance  carrier,  the  claimant  asserts 
her  right  to  reimbursement  thereunder. 

Upon  the  death  of  Rheinwald  while  at  work  as  a  painter  on  the  sign  of 
the  Builders'  Brick  and  Supply  Company,  the  notices  required  by  statute 
(I  18)  were  duly  served  in  behalf  of  the  widow  and  minor  children,  proofs 
of  death  were  duly  submitted,  claim  was  made  to  the  compensation  provided 
for  by  the  statute,  the  claim  was  duly  brought  for  adjustment  before  the  State 
Workmen's  Compensation  Commission,  and  testimony  was  taken  at  length. 
On  August  31,  1914,  the  Commission  handed  down  its  findings  of  fact  and 
conclusions  of  law  adverse  to  the  claimant's  contentions,  and  rendered  the 
following  decision:  That  "the  deceased  was  conducting  an  independent 
business,  that  the  defendant  had  no  control  over  the  work,  and  that  Rheinwald 
was  an  independent  contractor  and  not  an  employee  within  the  meaning  of 
the  Compensation  Law."  In  this  determination  Chairman  Dowling  and 
Commissioners  Darlington  and  Mbsher  concurred.  Commissioners  Wain- 
Wright  and  Mitchell  filed  a  dissenting  opinion,  which  expounded  a  contrary 
view  upon  the  central  issue  in  the  case. 

Section  23  of  the  act  provides  that  "An  award  or  decision  of  the  Commis- 
sion shall  be  final  and  conclusive  upon  all  questions  within  its  jurisdiction, 
as  against  the  State  fimd  or  between  the  parties,  unless,  within  thirty  days 
after  a  copy  of  such  award  or  decision  has  been  sent  to  the  parties,  an 
appeal  be  tiJcen  to  the  Appellate  Division  of  the  Supreme  Court  of  the  Third 
Department.  The  Commission  may  also,  in  its  discretion,  where  the  claim 
for  compensation  was  not  made  against  the  State  fund,  on  the  application  of 
either  party,  certify  to  such  Appellate  Division  of  the  Supreme  Court,  ques- 
tions of  law  involved  in  its  decision.  Such  appeals  and  the  questiona  ao 
certified  shall  be  heard  in  a  summary  manner  and  shall  have  precedence  over 
all  other  civil  cases  in  such  court."  The  claimant  appealed  from  the  Com- 
mission's adverse  determination,  and  on  October  5, 1914,  tke  Commission,  on  the 
application  of  her  counsel,  passed  a  resolution  certifying  to  this  court  "the 
following  question  of  law  involved  in  the  decision  of  the  State  Workmen's 
Compensation  Commission  denying  the  claim  for  compensation  in  Claim 
No.  602,  Robert  Rheinwald,  deceased:  *  *  *  In  view  of  the  evidence 
in  this  case,  was  Rheinwald  an  employee  within  the  meaning  of  the  Woric- 
men's  Compensation  Law?" 

By  the  form  of  the  question  certified  In  the  above  quotation,  of  which  the 
italics  are  mine,  the  Commission  has  asked  this  court  for  a  ruling  upon  the 
basic  question  of  law  involved  in  the  Commission's  decision.  The  Commission 
made  certain  findings  of  fact,  from  which  it  reached  the  conclusion  of  law 
that  Rheinwald  was  not  an  "employee"  within  the  meaning  of  the  Work- 
men's Compensation  Law.  Section  20  of  the  statute  makes  the  decision  of 
the  Commission  "  final  as  to  all  questions  of  fact,"  but  the  Commission  has 
certified  the  evidence  taken  before  it,  as  well  as  its  own  findings  of  fact 
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therefrom,  to  aid  thia  court  in  reaching  a  determination  as  to  the  correctness 
of  the  Commission's  legal  conclusion.  The  evidence  taken  hefore  the  Com- 
mission is,  therefore,  hefore  this  court  to  supplement,  explain  and  illumine, 
but  not  to  contradict  or  Vary,  the  Commission's  findings  of  fact,  and  in  all 
cases  the  question  of  the  correctness  of  the  Commission's  determination  as 
to  the  applicability  of  the  statute  to  the  injury  upon  which  the  claim  is  based 
remains  a  question  for  judicial  scrutiny,  in  the  light  of  the  facts  as  found 
by  the  Commission. 

Examining  the  findings,  then,  in  the  light  of  the  evidence,  do  they  sustain 

the  decision  of  a  majority  of  the  Commission  that  Robert  Rheinwald  was  a 

ao-ealled   ''independent  contractor"   and  that  he   accordingly  was   not  an 

*'  employee  "  within  the  meaning  of  the  statute?    He  was  a  painter  by  trade, 

and  had  worked  at  this  trade  for  many  years.     He  often  did  signpainting, 

for  the  Builders'  Brick  and  Supply  Company  and  other  concerns,  but  his 

work  was  by  no  means  confined  to  signpainting.    He  did  general  painting 

**  wherever  he  could  get  a  job  "  and  was  "  out  of  work,"  as  testified,  "  some 

of  the  time."    He  had  done  all  of  the  painting  work  which  had  been  done 

for  the  Builders'  Brick  and  Supply  Company  and  its  affiliated  concern,  the 

P.  J.  Heaney  Company,  for  at  least  five  years  before  his  death.    He  had,  on 

▼arious  occasions,  painted  for  them  a  sign,  a  derrick,  a  fence,  an  automobile, 

an   automobile  truck,  and  similar  work;   and  he  did  similar  painting  for 

other  concerns  as  desired.    Apparently  he  was  usually  paid  according  to  a 

price  agreed  on  in  advance  of  the  beginning  of  work,  rather  than  by  the 

day,  although  this  does  not  clearly  appear  as  to  any  piece  of  work  except 

the  signpainting.    The  Commission  finds  that  Rheinwald  tuually  performed 

the  work  personally,  did  not  usually  employ  others  on  his  job,  and  that  he 

had  not  employed  other  painters  in  performing  previous  work  for  the  Builders' 

Brick  and  Supply  Company,  except  possibly  upon  one  occasion.    As  to  that 

wholly  unidentified  occasion,  there  was  no  definite  or  satisfactory  evidence 

before  the  Commission,  and  no  evidence  whatever  that  on  any  other  occasion 

he  employed  a  helper  while  working  for  anybody  or  that  he  ever  took  any 

job  on  which  he  exercised  any  supervision  or  superintendence  or  did  anything 

except  personally  perform  the  application  of  the  materials  and  paint.    He 

was  working  alone  when  the  scaffold  precipitated  him  to  the  ground,  and 

was  engaged  in  "  doing  over  "  a  sign  which  he  had  personally  painted  several 

years  before  but  which  had  not  remained  in  condition  satisfactory  to  the 

owner  of  the  premises. 

The  Commission  has  found  as  a  fact  that  "the  previous  work  done  [by 
Rheinwald]  for  the  Builders'  Brick  and  Supply  Company  had  usually  been 
done  under  oral  agreement."  The  terms  of  previous  employments  or  con- 
tracts do  not  appear  in  the  record.  "A  written  contract  was  asked  for 
[by  the  Builders'  Brick  and  Supply  Company]  in  this  instance,"  the  Commis- 
sion states,  "because  some  work  performed  previously  upon  this  sign  had 
been  unsatisfactory  and  because  agreement  was  required  that  he  use  certain 
specified  materials  and  make  good  for  faults  in  the  work,"  should  any  defects 
develop  from  specified  causes  within  a  period  of  four  years.  Accordingly,  on 
June  30,  1914,  he  signed  the  following  contract  to  do  the  work  in  the 
course  of  which  he  was  injured  one  day  later :  "  I  agree  to  paint  new  signs 
on  stable  and  north  end  of  office,  same  size  and  wording  and  remove  old 
paint  and  lettering  on  same,  all  for  the  sum  of. fifty  dollars  and  hereby 
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guarantee  all  work  to  last  in  good  shape  for  a  period  of  four  jears  from 
completion  and  agree  to  replace  without  charge  any  defects  from  chipping 
or  poor  material  which  may  develop  within  that  time.  I  agree  to  put  on  not 
less  than  two  (2)  coats  of  paint  and  it  is  hereby  understood  and  agreed 
that  should  I  use  any  materials  than  Atlantic  White  Lead,  Linseed  Oil,  pure 
Turpentine,  Chrome  Yellow  and  Lamp  Black,  that  I  shall  not  require  to  be 
paid  for  any  work  or  material.  Work  to  be  satisfactory  to  owner  when 
completed." 

Materials  as  well  as  tools  for  painting  performed  by  him  he  usually  sup- 
plied, as  in  this  instance,  and  he  kept  these  in  the  cellar  of  his  home.  As  an 
aid  in  obtaining  signpainting  to  do,  he  had  letter  stationery  or  billheads 
printed  with  his  home  address  and  the  indorsement  "Robert  Rheinwald,  Jr., 
Signs."  It  does  not  appear,  however,  that  he  ever  sent  out  "  bills  "  or  state- 
ments for  any  work  done.  On  at  least  one  occasion  he  had  done  work  for 
another  signpainter  in  the  neighborhood,  but  it  does  not  appear  that  he  had 
ever  employed  a  signpainter  or  had  the  assistance  of  a  signpainter  in  any 
work  done  by  him.  The  evidence,  as  well  as  the  findings,  fully  support  the 
position  of  the  dissenting  members  of  the  Ck)mmis8ion,  that  Rheinwald  "  was 
of  the  grade  of  workera,  and  his  work  of  tiie  kind  of  work  that  this  law 
contemplates."  Of  this  there  can  hardly  be  doubt  or  denial.  Rheinwald  was 
in  fact  a  workingmam,  engaged  in  doing,  personally  and  exclusively,  a  hind 
of  skilled  manual  labor  which  the  Workmen's  Compensation  Law  specifically 
covers,  and  as  to  which  it  clearly  contemplates  that  those  engaged  therein 
shall  not  have  to  bear  personally  the  inherent  risks  of  their  occupation  or 
the  burden  of  loss  from  accidental  injury  therein.  The  statute  furthermore 
provides  (§21)  that  in  any  proceeding  for  the  enforcement  of  a  claim  for 
compensation  thereunder  ''  it  shall  be  presumed^  in  the  absence  of  auhetantial 
evidence  to  the  contrary,  •  ♦  ♦  that  the  claim  comes  within  the  provisions 
of"  the  act.  That  legislative  presumption  is,  of  course,  aa  operative  and 
binding  in  this  court  as  in  the  Commission  below.  When  a  workman  or 
his  survivor  asks  compensation  for  occupational  accident  under  the  statute, 
the  presumption  is  clear  and  sufficient,  in  the  absence  of  substantial  evidence 
to  the  contrary,  that  he  was  an  "  employee "  within  the  meaning  of  the 
statute  and  is  entitled  to  call  into  activity  its  nuichinery  for  the  economic 
distribution  of  the  loss  occasioned  by  such  injury  among  all  patrons  of  the 
industry  in  which  he  was  employed. 

The  majority  of  the  Commission  have,  however,  sustained  the  contention 
of  the  insurance  carrier  and  the  Builders'  Brick  and  Supply  Company  that 
the  widow  and  surviving  children  of  the  deceased  painter  are  not  entitled  to 
the  compensation  provided  in  the  Workmen's  Compensation  Law,  on  the 
ground  that  "  the  deceased  was  conducting  an  independent  business,  that  the 
defendant  had  no  control  over  the  work,  and  that  Rheinwald  was  an  inde- 
pendent  contractor,  and  not  an  employee  within  the  meaning  of  the  Com- 
pensation Law."  No  finding  of  fact,  it  will  be  noted,  was  made  by  the 
Commission  that  the  respondent  Builders'  Brick  and  Supply  Company  had 
no  control  or  supervision  over  the  work  being  done  by  Rheinwald,  and  the 
question  whether  f^at  conclusion  and  the  parallel  conclusion  as  to  Rhein- 
wald's  status  as  an  "  independent  contractor  "  were  legally  justified  must  be 
determined  here  in  the  light  of  the  findings  as  explained  and  supplemented 
by  the  evidence  certified  to  this  court  by  the  Commission. 
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The  action  of  the  majority  of  the  Commission  presents  essentially  two 
questions  for  scrutiny  here.  The  firftt  of  these  concerns  the  correctness  of 
the  contention  of  the  respondents  that  Rheinwald  was  not  a  *'  workman  "  or 
**  employee  "  but  rather  an  "  independent  contractor,"  within  the  meaning  and 
scope  of  the  terms  "workman"  or  "employee"  as  used  in  "master-and- 
servant "  statutes  or  in  oommon-law  decisions  applying  familiar  rules  of  the 
master's  liability  in  negligence  for  injuries  sustained  by  an  employee.  The 
second  and  more  vital  question  addresses  itself  to.  the  respondents'  contention 
that  decisions  at  common  law  or  under  "  employers'  liability  "  statutes,  involy- 
ing  tiie  question  as  to  whom  the  master  owes  a  duty  of  care  and  precaution 
arising  out  of  the  contractual  relation  of  hiring,  must  be  regarded  as  con- 
trolling now  the  determination  as  to  who  is  an  "employee"  within  the 
meaning  of  a  statute  enacted  pursuant  to  the  changed  social  purpose  which 
I  have  indicated. 

Hie  first  of  these  two  questions  hardly  requires  discussion  at  length,  In 
▼iew  of  the  rule  which  I  conceive  should  be  followed  in  all  interpretation  of 
the  Worlcmen's  Compensation  Law.  The  respondents  contend,  and  the  major- 
ity of  the  Commission  below  has  in  effect  held,  that  Bheinwald  was  not  a 
"servant,"  "workman"  or  "employee"  at  all  for  the  reason  that,  irre- 
spective of  the  grade  of  work  he  was  doing  or  the  way  in  which  he  was 
doing  it,  and  irrespective  of  the  relation  whidi  he  and  his  work  in  fact 
bore  to  the  business  of  the  Builders'  Brick  and  Supply  Company,  the  eon^ 
traoifMl  relation  which  he  had  assumed  toward  that  company  made  him 
what  must  J)e  regarded  as  an  "independent  contractor,"  as  that  term  has 
been  defined  in  negligence  actions,  at  common  law  and  under  employer's  lia- 
bility statutes.  The  respondents  contend  that  this  contractual  status  as  an 
"independent  contractor"  would,  prior  to  the  enactment  of  the  Workmen's 
Compensation  Law,  have  absolved  the  Builders'  Brick  and  Supply  Company 
from  liability  to  him  for  negligent  violation  of  the  master's  duty  of  care 
and  precaution  as  to  employees,  and  that  under  the  new  statute  the  same 
contractual  status  bars  Rheinwald's  widow  and  children  from  claiming  any 
benefits  from  the  insurance  which  the  company  provided  for  its  employees, 
parsuant  to  section  50  of  the  act.  The  question  whether  Rheinwald  was  to 
be  deemed  an  "independent  contractor,"  within  the  meaning  of  statutes  in 
force  prior  to  the  Workmen's  Compensation  Law,  is  a  question  unadjudicated 
in  this  State  and  not  capable  of  so  ready  resolution  as  respondents'  counsel 
has  contended.  Thompson,  in  his  work  on  negligence  (2d  ed.  {  622),  says: 
"An  independent  contractor,  within  the  meaning  of  this  rule,  is  one  who 
renders  service  in  the  course  of  an  occupation  representing  the  will  of  his 
employer,  only  as  to  the  result  of  his  work,  and  not  as  to  the  means  by  which 
it  is  accomplished." 

Labatt,  in  his  monumental  compendium  on  Master  and  Servant  (2d  ed. 
i  64),  says:  "The  accepted  doctrine  is  that,  in  cases  where  the  essential 
object  of  an  agreement  is  the  performance  of  work,  the  relation  of  master 
and  servant  will  not  be  predicated,  as  between  the  party  for  whose  benefit 
the  work  is  to  be  done  and  the  party  who  is  to  do  the  work,  unless  the  former 
has  retained  the  right  to  exercise  control  over  the  latter  in  respect  to  the 
manner  in  which  the  work  is  to  be  executed." 
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Sheaxman  k  Redfield,  in  the  course  of  their  yolumes  on  the  Law  of  Negli- 
gence, epitomise  the  familiar  rule  as  follows:  "Although,  in  general  sense, 
erery  person  who  enters  into  a  contract  may  be  called  a  'contractor,'  yet 
that  word,  for  want  of  a  better  one,  has  come  to  be  used  with  special  refer- 
ence to  a  person  who,  in  the  pursuit  of  an  independent  business,  undertakes 
to  do  a  specific  piece  of  work  for  other  persons,  using  his  own  means  and 
methods,  without  submitting  himself  to  their  control  in  respect  of  all  its 
details.  The  true  test  of  a  '  contractor '  would  seem  to  be  that  he  renders 
the  service  in  the  course  of  an  independent  occupation,  representing  the  will 
of  his  employer  only  as  to  the  result  of  his  work,  and  not  as  to  the  means 
by  which  it  is  accomplished.  *  *  *  In  actual  affairs,  an  independent  con- 
tractor generally  pursues  the  business  of  contracting,  enters  into  a  oontract 
with  his  employer  to  do  a  specified  piece  of  work  for  a  specific  price,  makes 
his  own  sub-contracts,  employs,  controls,  pays  and  discharges  his  own 
employees,  furnishes  his  own  material,  and  directs  and  controls  the  execu- 
tion of  the  work.  Where  these  conditions  concur,  there  is,  of  course,  no  difli- 
culty  in  determining  his  character  as  such.  It  is  only  where  one  or  more 
of  them  is  lacking  that  a  question  arises.  The  one  indiepeneahle  element 
to  Ms  okwracier  as  am  independent  coniraotor  ie  that  he  muet  htpoe  contracted 
to  do  a  epedfied  work,  and  have  the  right  to  control  the  mode  and  manner 
of  doing  it.*'     (1  S.  &  R.  Neg.  [©th  ed.]  {  164.) 

Similar  doctrine  has  been  declared  and  applied,  by  courts  of  this  State, 
in  Hophine  T.  Empire  Engineering  Corporation  ( 152  App.  Div.  570) ;  BchvXar 
.T.  Hudeon  River  R.  R.  Co,  (38  Barb.  653) ;  FinkeUtein  v.  Balhin  (103  N.  Y. 
Supp.  99),  and  People  T.  Orange  County  Road  Conat.  Go,  (175  N.  Y.  84)  ; 
though  it  should  be  said  that  none  of  those  decisions  involyed  a  state  of 
facts  analogous  to  that  at  bar.  Kheinwald  had  no  employees,  made  no  sub- 
contracts, did  the  work  personally  in  the  first  instance,  and  was  engaged 
personally  in  ''doing  it  oTer"  when  he  was  mortally  injured.  The  decisive 
test  of  contractual  status  in  an  independent  calling  is  often  stated,  under 
authorities  such  as  those  above  quoted,  to  be  whether  the  person  doing  the 
work  is  by  the  contract  placed  in  the  .position  of  freedom  from  the  orders 
and  control  of  his  employer,  and  a  position  of  representing  the  employer's 
will  only  as  to  results,  and  not  at  all  as  to  means,  methods  or  manner  of 
doing  the  work.  Applying  this  test,  is  it  clear  under  the  findings  and  evi- 
dence at  bar  that  Rheinwald  was  an  ''  independent  contractor  "  and  not  an 
"  employee  "  even  under  statutes  prior  to  the  Workmen's  Compensation  Law  ? 
The  Commission  concludes  that  the  employing  company  "  had  no  control  over 
the  work,"  but,  as  I  have  pointed  out,  it  made  no  finding  of  fact  to  that 
effect.  The  record  itself  clearly  indicates  that  it  was  contemplated  by  both 
Bheinwald  and  his  employer  that  he  should  and  would  do  all  the  work  per- 
sonaUy;  he  had  no  assistants  on  whose  labor  he  made  a  profit;  he  personally 
performed  every  detail  of  work  for  which  he  was  paid;  and  the  record  indi- 
cates that  both  understood  that  full  rights  of  control  and  direction  were 
reserved  to  and  ordinarily  exercised  by  the  employer  on  painting  work  per- 
formed by  Rheinwald.  For  example,  the  record  diows  the  following  replies 
by  the  employer's  president:  "Q.  Did  you  order  him  to  paint  your  auto- 
mobile truck  or  automobile  T  A.  I  did.  *  *  *  Q.  Are  you  around  the 
brickyard?  A.  Most  of  the  time.  This  is  the  only  work  he  started  I  did  not 
see.    *    *    *    Q.  Did  you  esfcrciee  any  eupervieion  uihaUver,  Mr,  Eemtey,  a$ 
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to  ifce  mamner  in  which  this  work  waa  being  done?     A.  On  this  particular 
fob  I  did  not.    I  was  not  there  when  he  started." 

Oonrta  of  other  States  have  increasingly  taken  an  enlightened  and  common- 
soifle  Tiew  as  to  what  circumstances  spell  out  an  independent  calling,  so  as 
to  reUeve  the  employer  from  statutory  or  oommon-law  duties  of  care  and 
preeauiioii  {Intergtate  Coal  Co,  v.  Triveti,  166  Ky.  796;  Employers'  Indemnity 
Co.  of  Philadelphia  v.  Kelly  Coal  Co.,  166  id.  74;  Waters  v.  Pioneer  Fuel  Co., 
52  Mum.  474;  Chicoffo,  R,  /.  d  Pac.  By.  Co.  T.  Bennett,  36  Okla.  368) ;  and 
I  hxve  no  doubt  thut  the  courts  of  this  State  would  have  similar  regard  for 
the  actualities  of  modern  industrial  organization;  in  determining  whether  a 
manual  laborer  doing  work  wholly  of  the  manual  laborers'  grade,  had  by 
contractual  arrangement  with  his  employer  absolved  the  latter,  intentionally 
or  unintentionally,  from  liability  for  breach  of  the  rules  of  care  and  safe- 
guard long  made  obligatory  by  law. 

The  question,  however,  is  not  decisive,  or  hardly  material,  here.  The 
*'  independent  contractor "  was  one  whose  contractual  relation  with  him 
for  whom  the  work  was  being  performed  was  such  that  the  former  could  not 
fairly  be  heard  to  say  that  he  had  "  assumed  the  risks  "  of  the  occupation, 
and  in  consequence  could  not  complain  that  his  employer  owed  him  the  full 
and  usual  duty  of  precaution.  The  "  independent  contractor "  doctrine  is 
thus  part  and  parcel  of  the  ** fault"  theory  of  employere*  liability.  The 
present  question  arises  under  the  Workmen's  Compensation  Law,  enacted  to 
supersede  the  statutes  and  common-law  principles  whose  terminology  we 
have  been  discussing,  enacted  to  carry  out  a  legislative  purpose  that  acci- 
dents sustained  by  those  who  do  the  work  of  an  industry  shall  be  borne  by 
the  industry  and  paid  for  by  its  patrons,  and  not  left  to  fall  harshly  upon 
the  disabled  worker  or  his  dependent  widow  and  children.  Therefore,  at 
the  outset,  the  rule  must  fairly  be  laid  down  that  in  determining  who  is 
an  ''employee"  within  the  meaning  of  the  present  law  only  decisions  under 
this  or  similar  acts  based  on  the  identical  principle,  can  be  recognized  as 
controlling,  influential  or  even  interesting.  Furthermore,  it  must  be  predi- 
cated aa  a  fundamental  canon  of  the  proper  construction  of  the  Workmen's 
Compensation  Law  that  the  statute  is  to  be  construed  remediably  and  bene- 
ficially, with  the  view  of  carrying  out  fairly  and  fully  the  legislative  pur- 
pose, and  with  the  view  to  bringing  within  the  purview  and  operation  of  the 
act  all  workers  whose  accidental  injuries  are  inherent  occupational  risks, 
rather  than  with  the  view  to  excluding  from  the  operation  and  protection  of 
the  act  persons  whose  claims  to  its  beneAts  fall  fairly  within  the  prin- 
ciple that  disabilities  to  workers  through  trade  mishaps  should  not  be  left 
to  hang  bnrdensomely  on  individuals  who  might  thereby  be  forced  into  the 
elaas  of  dependents  on  public  or  private  charity.  A  careful  reading  of  the 
messages  of  successive  Governors  upon  the  subject,  an  examination  of  the 
exhaustive  report  prepared  by  the  so-called  Wainwright  Commission  of  1909, 
which  drafted  this  State's  first  compensation  law,  an  analysis  of  the  decision 
of  the  Court  of  Appeals  (Ivee  v.  South  Buffalo  B.  Co.,  201  N.  Y.  271),  hold- 
ing that  such  a  statute  could  not  be  put  in  force  in  this  State  without  explicit 
amendment  of  the  Constitution,  combine  to  remove  any  doubt  as  to  the  legis- 
lative purpose  to  supersede  "rules  of  law  governing  legal  liability"  which 
were  stated  by  Qovemor  Hughes,  in  his  annual  message  to  the  Legislature 
d  1910,  to  "  oifend  the  common  sense  of  fairness  "  and  the  purpose  likewise 
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to  carry  out  the  recommendatioii  of  the  Wainwright  Commission  that  the  State 
should  ''establish  a  new  system  of  compensation  for  aecidebts  tb  workmen.** 
Careful  perusal  of  the  report  of  the  Wainwright  Commission  further  discloses 
that  perhaps  its  chief  social  indictment  of  the  existing  system  of  employers' 
liability  upon  proof  of  his  fault  was  that,  as  shown  by  authenticated  tables  of 
continental  and  American  experience,  forty  to  sixty  per  cent  of  accidents  in 
industry  were  found  to  occur  essentially  without  relation  to  legal  fault,  but 
were  inherent  in  its  normal  course,  and  that  if  this  loss  were  left  to  be  borne 
wholly  by  persons  of  the  grade  of  workers,  their  incomes  from  the  industry 
have  not  ordinarily  been  sufficient  to  bear  such  a  loss  of  earnings,  with  the 
result  that  the  workers  and  their  dependents  became  objects  of  charity, 
dependents  of  a  society  which  had  forced  on  them  alone  the  onerous  incidence 
of  a  burden  which  fairly  belonged  to  society  itself.  The  economic  status  of 
the  worker  and  the  income  he  has  been  deriving  from  his  toil,  therefore, 
became  factors  in  determining  whether  the  person  disabled  or  killed  was  "  of 
the  grade  of  workers." 

Was  Rheinwald  an  "employee"  in  fairness  and  in  faet  within  the  mean- 
ing of  the  Workmen's  Compensation  Law?  Was  he  of  the  grade  and  status 
of  worker,  rather  .than  of  the  grade  and  status  of  independent  enterpriser? 
I  am  of  opinion  that  he  was,  and  that  such  a  holding  is  essential  to  effectuate 
the  purpose  of  the  act,  in  transmitting  the  burden  of  this  bereavement  from 
the  scanty  purse  of  this  workingman's  widow  and  children  to  all  the  patrons 
of  the  product  or  service  furnished  by  his  employer.  The  fact  that  he  was 
to  be  paid  a  lump  sum  or  ''  by  the  job  "  cannot  be  recognized  as  taking  him 
out  of  the  class  of  '*  employees."  The  fact  that  his  contract  to  do  the  work 
was  in  writing  is  not  decisive  on  that  issue,  or  the  fact  that  by  it  he  made 
certain  undertakings  of  satisfaction  of  the  employer  or  replacement  if  the 
finished  work  did  not  endure  an  expected  length  of  time.  The  fact  that  his 
employment  by  the  respondent  was  casual  or  intermittent  cannot  deprive  him 
of  the  status  of  employee,  in  the  absence  of  explicit  legislative  pronounce- 
ment to  that  effect.  The  fact  that  he  furnished  tools  or  materials,  or  under- 
took to  do  a  specified  "  job  "  or  produce  a  given  result,  does  not  prevent  his 
being  in  fact  a  workman,  an  "  employee,"  within  the  purview  of  this  statute. 
Common  sense  and  regard  for  the  actualities  should  be  potent  on  this  issue, 
rather  than  technical  distinctions  and  elaborate  refinements.  Rheinwald 
really  was  a  worker ;  the  sum  he  received  for  his  painting  was  in  an  economic 
sense  wages,  and  not  profits;  he  had  no  helpers,  on  whose  work  he  made  a 
profit;  he  was  not  an  employer,  with  employees  whom  it  was  his  duty  to 
insure  under  the  act;  he  personally  performed  all  the  work;  it  was  omi- 
templated  by  the  employer  that  he  would;  and  the  employer  had  at  least 
potential  control,  direction  and  supervision  of  all  the  work  Rheinwald  did 
at  his  trade  for  the  respondent.  The  nature  of  the  work  Rheinwald  was 
doing  is  far  more  influential  on  the  present  issue  than  any  question  as  to 
the  form  of  Rheinwald's  contract  of  hiring,  because  the  present  law 
proceeds,  not  on  the  theory  that  an  employer  owes  a  legal  duty  to  his 
employees,  but  that  the  industry  and  its  patrons  should  assume  the  burdau 
of  injuries  sustained  by  the  workers  in  the  industry,  as  incidents  of  bringing 
into  being  'its  product  or  service.  The  law  was  intended  for  the  protection 
of  workmen  and  their  families;  it  was  intended  to  afford  machinery  by  which 
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the  bnrdens  of  injuries  niBtained  by  those  who  do  the  actual  work  of  a  husi- 
nesfl  and  are  not  themselves  employers  with  a  duty  of  insuranoe  under  the 
act,  may  be  socially  distributed  and  borne  by  society  in  general.  The  question 
is»  what  was  the  injured  man  doing,  and  what  was  his  part  in  or  relation  to 
the  actual  work,  rather  than  the  question  whether  his  contractual  relation 
with  the  employer  was  such  as  to  absolye  the  former  from  common-law  duties 
of  care  for  the  safety  of  the  worker.  The  question  whether  an  injured  worker 
was  an  "employee"  within  the  meaning  of  the  Workmen's  Compensation 
Law  is  to  be  determined,  in  the  first  instance,  by  the  Compensation  Commis- 
sion, under  all  of  the  facts  of  the  particular  case  and  the  rules  of  construc- 
tion herein  laid  down.  Whether  an  injured  worker  was  an  "  employee,"  under 
all  of  the  facts  surrounding  his  participation  in  the  industry,  remains  a 
question  of  law  for  the  consideration  of  this  court,  in  the  light  of  the  facts 
as  found  by  the  Commission.  In  the  case  at  bar,  I  am  clear  that  Bbeinwald 
was  an  "  employee  "  within  the  meaning  of  the  act. 

The  carefully  considered  opinions  of  the  majority  of  the  Industrial  Acci- 
dent Commission  of  the  State  of  California  in  its  very  recent  decision  as  to 
¥r«.  Jamea  Mtuon  v.  Western  Metal  Supply  Co,  (not  yet  officially  reported), 
are  in  accord  with  the  views  herein  set  out.  The  minority  opinion  in  that 
tribunal  is  based  upon  apprehension  of  consequences  against  which  the  New 
Tork  statute  plainly  guards,  through  the  restriction  of  the  term  "employ- 
ment "to  "a  trade,  business  or  occupation  carried  on  by  the  employer  for 
pecuniary  gain."  ({  3,  subd.  5.)  If  it  is  deemed  desirable  further  to  with- 
hold compensation  from  casual  or  occasional  employees,  as  is  done  by  the 
compensation  acts  of  some  States,  that  is  a  matter  for  the  Legislature,  not 
for  court  or  commission.  The  expediency  of  such  a  limitation  could  not,  even 
if  established,  be  made  a  canon  of  construction  of  the  existing  statute  or  made 
a  factor  adverse  to  fair  definition  of  its  fundamental  terms. 

The  question  certified  is  answered  in  the  affirmative;  the  decision  is  reversed 
and  the  claim  and  the  proceeding  are  remanded  to  the  Commission,  with 
instructions  to  proceed  to  the  computation  and  allowance  of  the  claimant's 
recovery  under  the  statute. 

All  concurred,  except  Ltqk,  J.,  dissenting  in  opinion,  in  which  Howabd,  J., 
concurred. 

IiToir,  J.  (dissenting) : 

I  cannot*  concur  in  the  conclusion  reached  in  the  foregoing  opinion  that 
Bheinwald  was  an  employee  and  not  an  independent  contractor.  The  con- 
tract under  which  the  work  was  done  was  in  writing,  and  by  it  Rheinwald 
agreed  to  paint  signs  on  stable,  office,  and  shed  for  fifty  dollars,  and  to  replace, 
without  charge,  any  defects  which  might  appear  within  four  years,  and  that 
should  he  use  any  materials  other  than  those  specified  in  the  contract  he 
should  not  be  paid  for  any  work  or  material ;  the  work  to  be  satisfactory  to 
the  owner  when  completed. 

Bheinwald  had  done  other  job  painting  for  the  supply  company,  and  on 
at  least  one  previous  occasion  had  performed  the  same  kind  of  work  for 
that  company,  for  which  he  had  been  paid  by  the  job,  and  which  had  not 
proved  as  lasting  as  it  should  have  proven,  hence  the  guaranty  in  the  last 
contract.  Bheinwald  furnished  his  own  paints  and  painting  tools,  which  he 
kept  in  the  cellar  of  his  house;  he  used  printed  billheads  on  which  his  name, 
the  word  "  Signs  "  and  his  place  of  residence  were  given ;  he  employed  his 
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own  capital;  had  the  benefit  of  the  profits  from  hu  work;  did  hia  work  on 
liis  own  time  and  whenever  and  in  the  manner  in  which  he  saw  fit;  waa  free 
under  his  contract  to  employ  assistants  in  the  work  or  do  it  alone  as  he 
wished,  and  in  doing  it  was  wholly  exempt  from  any  right  whatever  upon 
I  lie  part  of  the  supply  company  to  supervise  its  execution.  In  fact,  Bhein- 
wald  was  his  own  master,  and  was  in  no  way  whatever  subject  to  the  direc- 
tion or  control  of  the  supply  company,  which  was  not  engaged  in  the  painting 
business  but  was  a  dealer  in  brick. 

Appellant's  counflel  conceded  upon  the  hearing  before  the  Commission  that 
in  case  Kheinwald  had  assistants  upon  the  work  "  that  would  take  him  out 
of  the  act  absolutely  —  then  he  would  become  an  independent  contractor.'' 
While,  perhaps,  such  concession  is  not  controlling,  nothing  whatever  in  the 
contract,  directly  or  impliedly,  prevented  his  hiring  assistants  to  work  upon 
the  job,  as  before  suggested.  It  also  appears,  from  the  following  testimony 
given  upon  the  hearing  before  the  Commission,  that  this  employment  was 
not  considered  by  the  respondents  as  a  subject  of  insurance:  ''Q.  [67  Com- 
mission] Is  that  included  in  the  pay-roll  submitted  to  the  insurance  com- 
pany? A.  ft  was  not.  Q.  They  did  not  pay  that  in  insuring  them- 
selves? A.  No."  While,  perhaps,  what  the  respondents  may  have  conaidered 
is  not  material  upon  the  question  of  the  liability  of  the  respondents,  it 
answers  the  suggestion  that  the  insurance  company,  having  been  paid  for 
carrying  the  risk,  ought  not  now  in  fairness  to  question  its  liability. 

While  I  fully  concur  in  very  much  of  what  my  learned  associate  has  so 
well  and  ably  said  in  the  prevailing  opinion  as  to  the  beneficent  intent  of 
the  Workmen's  Compensation  Law,  and  to  the  effect  that  it  should  be  liberally 
construed  to  effectuate  the  purpose  for  which  it  was  created,  I  cannot  agree 
with  him,  in  view  of  the  evidence  which  was  given  before  the  Commission, 
that  Rheinwald  was  an  employee  within  the  statute,  but  am  forced  to  the 
conclusion  that  Rhienwald  was  an  independent  contractor,  and  hence  that 
the  majority  decision  of  the  Compensation  Conunission  to  that  effect  was 
correct  and  should  be  afiirmed. 

HowABD,  J.,  concurred. 

Question  certified  answered  in  the  affirmative;  decision  reversed,  and  the 
claim  and  the  proceeding  remanded  to  the  Workmen's  Compensation  Com- 
mission, with  instructions  to  proceed  to  the  computation  and  allowance  of 
the  claimant's  recovery  under  the  statute.  Rheinwald  ▼.  BuUder^  Brick  d 
Supply  Co.,  IftS  App.  Div.  425,  May  14,  1916.» 

{Powley  decision,) 
Lton,  J.:  The  single  question  for  determination  upon  this  appeal  ia 
whether  the  claimant  at  the  time  he  was  injured  was  an  employee  of  the 
defendant,  Vivian  &  Co.,  Inc.,  within  the  meaning  of  the  Workmen's  Com- 
pensation Law,  or  was  an  independent  contractor.  Vivian  &  Co.,  Inc.,  here- 
inafter mentioned  as  Vivian  Co.,  was  engaged,  under  a  contract  with  one 
Coen,  in  dredging  waters  at  Oyster  Bay,  N.  Y.,  for  which  service  it  was  to 
be  paid  for  the  quantity  of  sand  and  gravel  removed.    It  was  the  owner  of 

*  In  accordance  with  the  court's  instructions  the  Commission  made  an  award 
to  the  widow  and  daughters  of  Rheinwald  (S.  D.  E.  vol.  7,  p.  440,  Feb.  16,  1916). 
J'he  employer  appealed  therefrom  to  the  Appellate  Division  which  reversecl  the 
award  and  its  own  former  opinion  on  authority  of  the  intervening  decision  of  the 
(.Jourt  of  Appeals  in  Bargey  v.  Masaaro  Macaroni  Co.,  below,  p.  189.  The  reveml 
was  without  opinion  :   174  App.  DJv.  935. 
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8C0WB  within  which  to  dump  and  carry  away  the  material  dredged.  The 
claimant  was  the  owner  of  a  dredging  machine  and  appurtenances,  and  of 
the  cooking,  culinary  and  commissary  equipment  thereof. 

In  July,  1^14,  the  claimant  and  Vivian  Co.  entered  into  an  agreement  in 
writing  hy  which  the  claimant  agreed  to  furnish  his  dredge  with  its  equip- 
ment and  appurtenances  in  good  working  order  to  Vivian  Co.,  for  the  uae  of 
Vivian  Co.  in  its  dredging  operations  during  the  continuance  of  an  assigned 
contract  between  Vivian  Co.  and  Coen,  such  lease  of  said  dredge  under  the 
terms  of  the  agreement  not  to  extend  beyond  three  years,  the  claimant  fur- 
ther agreeing  to  turn  over  and  deliver  to  Vivian  Co.  all  the  cooking,  culinary 
and  commissary  department  and  equipment'  thereof  then  on  the  dredge  for 
the  use  of  Vivian  Co.  during  the  dredging  operations.  The  agreement  further 
provided  that  Vivian  Co.  was  to  pay  the  claimant  for  the  use  of  the  dredge 
and  commissary  department,  and  for  the  services  of  the  claimant  (or  of  such 
competent  man  as  he  might  select  to  take  his  place  in  charge  of  said  dredge 
and  the  crew  thereof),  the  sum  of  $500  per  month;  in  addition  thereto  to  pay 
the  claimant  three  cents  per  cubic  yard  for  all  yardage  delivered  on  scows 
in  excess  of  20,000  cubic  yards  per  month  from  the  dredging  operations  of 
Vivian  Co.  under  the  Coen  contract,  and  in  determining  such  yardage  the 
measurements  of  the  sand  and  gravel  dredged  under  the  Coen  contract  for 
which  Vivian  Co.  received  payment  were  to  be  the  standard  on  which  such 
compensation,  if  any,  should  be  paid  by  Vivian  Co.  to  the  claimant.  Vivian 
Go.  was  to  furnish  a  monthly  report  of  the  dredged  material  r«noved,  pay- 
ment for  the  rental  and  any  yardage  to  be  made  every  month.  The  claimant 
was  to  pay  for  all  machinery  repairs  and  new  parts  which  might  be  required 
from  time  to  time  for  the  dredge.  Vivian  Co.  was  to  pay  the  wages  of  the 
crew,  expenses  of  the  conunissary  department  or  the  board  of  the  crew  and 
for  all  fuel,  oil  and  operating  expenses  of  every  kind.  The  agreement  by 
clause  7  provided  that  "the  dredge  is  to  be  operated  for  the  benefit  of  the 
party  of  the  second  part  [Vivian  Co.]  under  the  management  of  the  said 
party  of  the  first  part  or  some  competent  person  selected  by  him  and  satis- 
factory to  the  said  party  of  the  second  part; "  by  clause  8  that  Vivian  Co. 
"  is  not  to  use  any  other  dredging  plant  on  the  said  work  so  long  as  the  said 
dredge  and  equipment  of  the  said  party  of  the  first  part  is  sufficient  to  dredge 
and  furnish  the  quantity  of  material  required  by  the  terms  of  the  said  Coen 
contract;  "  by  clause  0,  that  "  neither  party  hereto  shall  be  liable  or  answer- 
able in  any  way  for  any  loss  or  damage  suffered  or  sustained  by  the  other,  or 
by  third  parties  in  their  person  or  property,  through  the  fault,  neglect  or 
omission  of  the  other  party  hereto,  or  his  or  its  servants  or  agents;  "  and 
finally  that  "  this  agreement  is  to  be  binding  upon  and  for  the  benefit  of  the 
heirs,  executors,  administrators,  successors  and  assigns  of  the  respective 
parties  hereto."  In  accordance  with  this  agreement,  the  claimant  furnished 
the  dredge  with  its  equipment,  together  with  the  personal  property  men- 
tioned in  the  agreement,  and  the  performance  of  the  work  specified  in  the 
Coen  contract  was  entered  upon.  Following  the  injury  to  claimant,  the  man- 
agement of  the  operation  of  the  dredge  was  continued  by  a  person  employed 
by  the  claimant. 

For  use  in  connection  with  the  dredging  operations  was  a  motor  launch 
of  which  Vivian  Co.  was  the  lessee  from  some  person  other  than  the  claimant, 
whieh  was  used  in  carrying  the  men  and  supplies  between  the  shore  and  the 
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dredge,  and  wm  used  generally  whereyer  needed  in  connection  with  the  dredg- 
ing operationg.  In  September,  1914,  the  claimant,  in  order  to  crank  the  motor, 
took  hold  of  the  cranking  handle  upon  the  fly  wheeL  The  motor  backfired  and 
the  handle  struck  the  claimant,  breaking  his  right  arm  at  the  wrist.  This 
is  the  injury  for  which  compensation  is  sought. 

The  Workmen's  Compensation  Commission  found  as  conclusions  of  fact 
that  on  the  day  the  claimant  received  his  injuries  he  was  employed  by  Viyian 
Co.  as  an  operator  of  a  dredging  machine;  that  on  said  date  while  claimant 
was  attempting  to  start  a  motor  on  a  motor  boat  which  was  operated  in  con- 
nection with  the  dredge,  the  motor  backfired  and  broke  his  right  wrist; 
that  such  injuries  were  accidental  injuries  and  arose  out  of  and  in  the  course 
of  his  employment,  and  that  the  claim  came  within  the  provisions  of  the 
Workmen's  Compensation  Law.  The  Commission,  having  fixed  the  average 
weekly  wages  of  claimant  at  twenty-six  dollars  and  fifty-four  cents,  made  an 
award  to  him  of  fifteen  dollars  per  week  for  six  weeks  beginning  at  the  expira- 
tion of  two  wedcs  from  the  happening  of  the  injury.  From  such  award  this 
appeal  has  been  taken  by  both  the  employer  and  the  insurer. 

Manifestly  the  first  question  to  be  considered  is  whether  under  the  agree- 
ment the  claimant  was  an  employee  or  an  independent  contractor.  Section  3 
of  the  Workmen's  Compensation  Law  (Consol.  Laws,  chap.  67;  Laws  of  1913, 
chap.  816,  as  re-enacted  and  amd.  by  Laws  of  1914,  chap.  41,  and  amd.  by 
Laws  of  1914,  chap.  316)  defines  the  term  "employer"  as -vsed  in  the  act 
as"***a***  corporation  ♦  ♦  •  employing  workmen  in  haz- 
ardous employments,"  and  defines  the  term  "  employee "  as  "  *  *  *  a 
person  who  is  engaged  in  a  hazardous  employment  in  the  service  of  an 
employer  carrying  on  or  conducting  the  same  *  *  *."  An  independent 
contractor  is  defined  as  one  who  exercises  an  independent  employment  and 
contracts  to  do  a  piece  of  work  according  to  his  own  method  and  without 
being  subject  to  the  control  of  his  employer,  save  as  to  the  results  of  his 
work.  {AlesDomder  v.  Bherman*8  Bona  Go.,  86  Conn.  292.)  The  true  test  of  a 
contractor  would  seem  to  be  that  he  renders  the  service  in  the  course  of  an 
independent  occupation,  representing  the  will  of  his  employer  only  as  to  the 
result  of  his  work  and  not  as  to  the  means  by  which  it  is  accomj^ished.  The 
one  indispensable  element  to  his  character  as  an  independent  contractor  is 
that  he  must  have  contracted  to  do  a  specified  work  and  have  the  right  to 
control  the  mode  and  manner  of  doing  it.  (S.  &  R.  Neg.  [6th  ed.]  I  164; 
Hewamer  v.  Wehh,  101  N.  T.  377,  385;  Cunningham  v.  International  R,  Co., 
51  Tex.  603;  Andrews  v.  Boedecker,  17  111.  App.  213.)  An  independent  con- 
tractor is  not  in  any  legal  sense  a  servant  of  his  employer,  but  is  one  exer- 
cising an  independent  employment  under  a  contract  to  do  certain  work  bj 
his  own  methods  without  subjection  to  the  control  of  his  employer  except  as 
to  the  product  or  result  of  the  work.  {Indiana  Iron  Co.  v.  Cray,  19  Ind.  App. 
665.  To  the  same  effect,  Parrott  v.  Chicago  Great  Western  Ry,  Co.,  127 
Iowa,  419;  Williame  v.  Ifatumal  Cash  Register  Co.,  167  Ky.  36;  Wood  Mast. 
k  Serv.  §  424;  Thomp.  Neg.  [2d  ed.]  {  622.) 

While  frequently  it  is  difficult  to  distinguish  between  the  position  of  serv- 
ant, and  that  of  a  person  exercising  an  independent  calling,  the  evidence  in  this 
case  strongly  tends  to  relieve  the  uncertainty.  The  claimant  was  a  con- 
tractor of  twenty  years*  experience  in  dredging  operations,  and  coneededlj 
thoroughly  competent  to  manage  the  operation  of  a  dredge.    While  he  was 
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required  to  bear  the  expexue  of  neceesaiy  repairs  and  new  parts  to  the 
machinery,  he  had  no  power  to  hire  or  discharge  a  man,  and  paid  no  part  of 
the  dredging  expenses.  Vivian  Co.  paid  the  wages  of  the  crew,  the  expenses 
of  the  commissary  department  or  the  board  of  the  crew,  and  for  all  fuel,  oil 
and  operating  expenses  of  every  kind.  That  the  relation  of  the  claimant  to 
Vidian  Co.  in  hiring  out  with  his  dredge  was  that  of  a  person  exercising  an 
independent  calling  and  not  that  of  a  mere  employee  is  manifest  throughout 
the  agreement.  This  is  particularly  apparent  from  the  clauses  before  quoted, 
hy  which  no  right  of  control  of  the  management  of  the  operation  of  the  dredge 
was  vested  in  Vivian  Co.,  but  was  vested  wholly  in  the  claimant  or  in  his 
substitute;  that  Vivian  Co.  should  use  no  other  dredge  so  long  as  the  claim- 
ant's dredge  was  able  to  do  the  work  required  by  the  Coen  contract;  that 
neither  party  should  be  liable  to  the  other  or  to  third  parties  for  the  negli- 
gent acta  or  omissions  of  the  other,  and  that  the  obligations  and  benefits  of 
the  agreement  should  be  binding  upon,  and  extend  to  the  heirs,  representa- 
tives and  assigns  of  the  respective  parties,  thus  apparently  recognizing  the 
ri|^t  of  either  party  to  voluntarily  dispose  of  his  or  its  interest  in  the  con- 
tract, and  providing  for  its  continuance  in  that  event,  or  in  the  event  of  the 
death  of  the  claimant.  The  fact  that  Vivian  Co.  may  from  time  to  time  have 
directed  the  particular  places  at  which  the  sand  and  gravel  should  be  taken 
out  was  in  no  way  inconsistent  with  the  claimant's  relation  being  that  of  an 
independent  contractor.  "  The  mere  fact  of  direction  as  to  things  to  be  done, 
without  control  over  the  methods  or  means  of  doing  them,  does  not  make  a 
contractor  a  servant."  (S.  &  R.  Neg.  I  164.)  The  mere  fact  that  a  person 
hiring  a  livery  team  may  direct  the  driver  where  to  go  and  at  what  speed 
does  not  create  the  relation  of  master  and  servant.  {Kellogg  v.  Church 
Charity  Foundation,  203  N.  Y.  191,  197.)  The  provisions  of  the  agreement 
and  the  acta  of  the  parties  under  it,  as  disclosed  by  the  record,  are  consistent 
only  with  the  relation  of  the  claimant  being  that  of  a  person  exercising  an 
independent  calling.  To  that  relation  by  itself  the  Workmen's  Compensation 
Law  does  not  apply.  However,  at  the  time  of  sustaining  the  injury  the  claim- 
ant was  not  engaged  in  the  specific  work  of  managing  the  operation  of  the 
dredge.  He  was  necessarily,  he  says,  transporting  supplies  to  the  dredge 
when  he  sustained  the  injury.  Vivian  Co.  was  obligated  by  the  agreement 
to  furnish  these  supplies.  Hie  launchman  was  its  employee,  and  it  was  its 
duty  to  furnish  a  man  to  run  the  launch.  In  performing  that  duty  Vivian 
Co.  failed,  and  as  the  claimant  says,  ''  I  had  to  get  the  supplies  myself."  In 
the  performance  of  that  act  the  claimant  is  to  be  regarded,  not  as  an  inde- 
pendent contractor,  but  as  an  employee,  within  the  intent  of  the  Workmen's 
Compensation  Law. 

"One  who  has  an  independent  business,  and  generally  serves  only  in  the 
capacity  of  a  contractor,  may  abandon  that  character  for  a  time,  and  become 
a  mere  servant  or  agent,  and  this,  too,  without  doing  work  of  a  different 
nature  from  that  to  which  he  is  accustomed.  •  *  *  And  he  may  even  be 
a  contractor  as  to  part  of  his  service,  and  a  servant  as  to  part."  (S.  &  R. 
Neg.  [6th  ed.]  I  166.)  Where  an  independent  contractor  had  finished  a 
bonding,  it  was  held  that  in  throwing  waste  material  from  the  roof  he  was 
acting  as  a  servant  of  the  owner.     {Bwwrt  v.  JuBth,  24  App.  D.  C.  696.) 

The  provision  in  the  agreement  by  which  each  party  exempted  the  other 
from  all  acta  of  fault  or  omission,  even  if  in  terms  applicable  to  a  claim  of 
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this  chAracier,  would  be  wholly  ineffective.  An  agreement  by  an  employee  to 
waive  his  right  to  oompenaation  under  the  Workmai'a  Compensation  Law  is 
not  only  void  as  against  public  policy,  but  also  under  the  express  provision 
of  section  32  of  that  act. 

The  defendants  did  not  see  fit  to  offer  any  explanatory  evidence  whatever 
upon  the  hearing  before  the  Commission.  The  presumption,  in  the  absence 
of  substantial  evidence  to  the  contrary,  is  that  the  claim  comes  within  the 
provisions  of  the  Workmen's  Compensation  Law  (i  21).  The  evidence  is 
meagre,  but  upon  it  the  Commission  has  found  as  a  conclusion  of  fact  that 
the  injuries  to  the  claimant  were  accidental,  and  arose  out  of  and  in  the 
course  of  his  employment.  With  such  conclusion,  which  by  the  Workmen's 
Compensation  Law  (I  20)  is  made  final  as  to  all  questions  of  fact,  I  think 
we  should  not  interfere.  The  award  should,  therefore,  be  affirmed.  All  con- 
curred, except  HowABD,  J.,  dissenting.  Award  affirmed.  Powley  ▼.  Yiviam 
d  Co.,  169  App.  Div.  170,  July  1,  1916. 

2.  Injuries  of  employees  during  absence  from  duty. —  The 
Workmen's  Compensation  Law  does  not  apply  to  employees  con- 
tinuously. It  ceases  to  protect  workmen  and  the  law  of  n^ligence 
takes  its  place  during  such  periods  as  they  may  not  be  at  work. 
If  employer  and  employee,  for  health  or  pleasure,  are  operating 
each  his  own  motor  vehicle  on  a  highway  and  the  employer  injures 
the  employee  in  a  collision,  the  employee's  only  remedy  is  an 
action  for  negligence.  The  accidental  injuries  for  which  workmen 
receive  compensation  must  arise  out  of  and  in  the  course  of  their 
employment  (Workmen's  Compensation  Law,  §  3,  subds.  4,  7; 
§  10).  Here  the  Workmen's  Compensation  Commission  and  its 
successor,  the  State  Industrial  Commission,  have  had  to  decide 
l^al  controversies.  Just  where  and  when,  as  a  man  quits  work  at 
night,  or  comes  to  work  in  the  morning,  does  his  employment  cease 
or  begin  ?    What  of  lunch  intervals  and  other  pauses  in  his  work  ? 

The  question  is  an  old  and  well-settled  one  under  the  law  of 
negligence.  The  two  cases  following  appear  to  be  the  only  ones 
involving  the  point  in  which  the  courts  have  thus  far  reversed 
a  commission  award  under  the  Workmen's  Compensation  Law. 

The  Workmen's  Compensation  Commission  decided  that  the 
dependents  of  a  street  railway  motorman  who,  having  finished 
his  day's  run,  was  mortally  injured  by  an  automobile  while  hurry- 
ing from  the  oar  bam  to  catch  one  of  the  company's  cars  to  the 
city  to  get  his  watch  tested  in  accordance  with  the  company's  mles^ 
was  entitled  to  compensation.  The  Appellate  Division,  in  revers- 
ing this  award,  pointed  out  that  the  employee  had  ceased  his 
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hazardous  oocnpation  of  inotonnaB,  had  signed  his  name  to  the 
register  as  indicative  that  his  day's  work  was  over,  had  passed  out 
of  the  car  bam  and  had  reached  the  middle  of  the  public  highway 
when  he  was  struck  by  the  automobile.  The  court  said  that  the 
immediate  errand  upon  which  he  was  bent,  having  his  watch  tested 
in  accordance  with  the  oompany^s  rules,  was  not  an  incident  but 
a  condition  of  his  employment.    The  decision  in  full  is  as  follows : 

WooDWABD,  J.:  WhUe  the  evidence  before  the  Commission  that  the  deceased 
was  on  his  way  to  have  hia  watch  inspected,  under  the  proTisions  of  the 
employer's  rule,  is  meagre  and  uncertain,  we  wiU  assume  the  facts,  for  the 
purposes  of  this  i^peal,  to  be  as  found  by  the  Commission.  The  findings  are 
that  ''at  the  time  of  receiying  the  injuries  resulting  in  his  death  Edward 
Be  Voe  resided  at  Mohawk,  Herkimer  county,  State  of  New  York,  and  was 
employed  as  a  motonnan  by  the  New  York  State  Railways,  a  street  raUway 
corporation. 

''2.  On  September  12th,  1914,  at  about  4:60  p.  if.,  and  after  deceased  had 
finiahed  his  work  for  the  day,  and  as  deceased  was  hurrying  from  the  car 
bam  at  Mohawk  to  catch  a  car  of  the  New  York  State  Railways,  which  was 
just  ooming  to  a  stop  before  the  car  bam,  deceased  was  struck  by  an  auto- 
mobile running  near  the  curb,  receiving  injuries  from  which  he  died  three 
days  later.  The  purpose  of  the  deceased  in  taking  or  attempting  to  take  a 
car  was  to  proceed  to  Herkimer  to  haye  his  watch  tested.  It  was  understood 
when  employees  were  hired  that  they  should  haye  free  transportation  on  the 
cars  of  the  company.  It  was  a  rule  of  the  company  (employer)  that  the  men 
must  haye  their  watches  tested  once  in  every  two  weeks  under  penalty  of 
loss  of  one  day.  The  employees  were  not  paid  for  the  time  which  they  con- 
sumed in  the  period  of  testing  watches  or  of  going  to  and  from  the  place 
where  the  test  mi^t  be  made.  The  person  who  made  the  tests  was  desig- 
nated and  paid  by  the  employer. 

'^X  The  injury  receiyed  by  the  deceased  was  an  accidental  injury  arising 
out  of  and  in  the  course  of  his  employment  and  resulted  in  his  death,"  etc. 
73ie  conclusion  of  law  is  reached  that  the  "  claim  comes  within  the  provi- 
sions of  chapter  67  of  the  Consolidated  Laws,  being  chapter  816  of  the  Laws 
of  1913,  as  re-enacted  and  amended  by  chapter  41  of  the  Laws  of  1914,  and 
amended  by  chapter  316  of  the  Laws  of  1914,  known  as  the  Workmen's  Com- 
pensation Law." 

The  employer,  which  is  its  own  insurance  carrier,  appeals  from  the  award, 
and,  whUe  contending  that  the  facts  found  are  not  supported  by  the  evidence, 
in  so  far  as  they  relate  to  the  deceased's  intention  in  running  to  the  car, 
urges  that  the  conclusion  of  law  is  erroneous.  This,  it  seems  to  us,  is  the 
only  qnesticm  requiring  consideration.  Is  the  claim  within  the  provisions  of 
the  statute?  Hie  conclusion  of  fact,  which  is  a  mixed  question  of  law  and 
fact,  that  ''the  injury  received  by  the  deceased  was  an  accidental  injury 
arising  out  of  and  in  the  course  of  his  employment  and  resulted  in  his  death," 
is  not  conclusive  xnptm  this  point.  While  the  statute  is  of  a  remedial  char- 
acter and  is  to  have  a  liberal  construction,  no  doubt,  for  the  purpose  for 
which  it  is  designed,  it  is  not  to  be  extended  by  implication  to  accidents  not 
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clearly  within  the  language  of  the  act.  It  ia  true,  of  course,  that  section  10 
of  the  act  provides  that  "every  employer  suhject  to  the  provisions  of  this 
chapter  shaU  pay  or  provide  as  required  hy  this  chapter  compensation  accord- 
ing to  the  schedules  of  this  article  for  the  disability  or  death  of  his  employee 
resulting  from  an  accidental  personal  injury  sustained  by  the  employee  ariaing 
out  of  and  in  the  course  of  his  employment,  without  regard  to  fault  as  a 
cause  of  such  injury/'  but  this  is  not  the  controlling  provision  of  the  act. 
The  Legislature  has  not  attempted  to  impose  upon  employers  the  obligation 
of  insuring  their  employees  generally  against  accident.  The  language  of 
section  2  of  the  act,  which  is  the  controlling  section,  declares  that  the  **  com- 
pensation  provided  for  in  this  chapter  shall  be  payable  for  injuries  sustained 
or  death  incurred  by  employees  engaged  in  the  following  hazardous  employ- 
ments." It  covers,  not  employees  generally,  even  of  the  particular  groups, 
but  "  employees  engaged  in  the  following  hazardous  employments,''  and  among 
these  are  "Group  1,"  which  is  "the  operation,  including  construction  and 
repair,  of  railways  operated  by  steam,  electric  or  other  motive  power,  street 
railways,  and  incline  railways,  but  not  their  construction  when  constructed 
by  any  person  other  than  the  company  which  owns  or  operates  the  railway, 
including  work  of  express,  sleeping,  parlor  and  dining  car  employees  on  rail- 
way trains."  The  insurance  is  not  of  the  employee,  while  engaged  in  ihe 
service  of  the  master  in  employments  other  than  hazardous;  the  employee 
of  a  street  railway,  for  instance,  who  is  engaged  in  bookkeeping,  or  in  running 
errands  or  doing  other  work  disconnected  with  the  physical  operation  of  the 
railroad,  would  not  be  "engaged  in  the  following  hazardous  employments." 
nor  would  he  be  entitled  to  compensation,  though  the  accident  might  be  said 
to  have  arisen  "out  of  and  in  the  course  of  his  employment."  The  question 
is,  not  whether  he  was  employed  by  a  street  railroad  corporation,  but  whether 
he  was  "engaged  in  the  following  hazardous  employments."  If  he  was  not 
engaged  in  "  the  operation  *  *  *  of  railways  operated  by  steam,  electric 
or  other  motive  power,  street  railways,"  etc.,  he  is  not  within  the  letter  or 
the  spirit  of  the  statute,  even  though  his  employer  be  a  street  railway  corpora- 
tion and  he  is  injured  while  in  that  employment.  The  crucial  question  at 
all  times  is  whether  he  is  engaged  in  the  hazardous  employments  mentioned 
in  the  statute,  for  it  was  only  as  to  these  that  the  Legislature  has  required 
the  employer  to  provide  compensation.  That  we  are  right  in  this  is  evi- 
denced by  the  definitions  to  be  found  in  section  3  of  the  act.  "Hazardous 
employment "  is  defined  to  be  "  a  work  or  occupation  described  in  section  two 
of  this  chapter  "  and  the  group  to  which  the  deceased  belonged  included  only 
the  operation  of  the  street  railway.  It  covered  his  employment  while 
"engi^ed"  in  the  work  of  a  motorman  in  the  operation  of  the  street  rail- 
road, but  when  he  ceased  to  be  engaged  in  the  hazardous  employment  and  went 
out  into  the  highway  for  the  purpose  of  becoming  a  passenger  in  one  of  the 
employer's  cars,  the  latter  owed  him  no  duty  of  insurance,  any  more  than  it 
owed  it  to  any  other  citizen  lawfully  using  the  highway. 

Assuming  that  the  deceased  was  about  to  go  to  have  his  watch  tested,  and 
that  he  was  still  in  the  employ  of  the  corporation  for  that  purpose,  the  occu- 
pation was  not  of  a  hazardous  nature  as  defined  by  the  statute,  or  as  under- 
stood in  the  common  experiences  of  mankind.  The  statute  was  intended  to 
protect  the  motorman  and  the  conductor  and  the  men  engaged  in  the  physical 
operation  of  an  essentially  hazardous  employment,  while  engaged  in  such 
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miplojmBat^  and  when  th«  person  employed  ceased  to  be  engaged  Sn  tbe  has- 
ardoua  employment  he  came  within  the  ordinary  operation  of  law.  It  is  con- 
ceded  here  that  he  had  dosed  his  day's  work  and  had  signed  his  name  to  the 
rq^ister  denoting  that  fact,  and  had  reached  a  point  in  the  public  highway 
where  he  was  run  down,  not  by  any  street  railroad  car,  or  by  anything  over 
which  the  employer  had  control,  but  by  an  automobile  in  the  control,  pre- 
sumably, of  some  third  person.  He  was  not,  therefore,  in  the  employ  of  the 
New  York  State  Railways  within  the  language  or  intent  of  the  statute.  An 
''employee  "  is  defined  l^  subdiyision  4  of  section  3  of  the  act  as  "  a  person 
who  is  engaged  in  a  hazardous  employment  in  the  service  of  an  employer 
carrying  on  or  conducting  the  same  upon  the  premises  or  at  the  plant,  or  in 
the  course  of  his  employment  away  from  the  plant  of  his  employer;  and  shall 
not  include  farm  laborers  or  domestic  serrants."  It  is  the  fact  of  being 
engaged  in  the  hazardous  employment  which  gives  the  right  to  compensation, 
and  not  the  fact  that  the  employer  is  "  carrying  on  or  conducting  the  same," 
and  that  the  employee  is  injured  while  performing  some  incidental  duty  in 
connection  with  such  employment.  "Injury"  and  "personal  injury"  are 
defined  to  "mean  only  accidental  injuries  arising  out  of  and  in  the  course 
of  employment"  (§  3,  subd.  7),  and  it  certainly  cannot  be  said  that  being 
run  down  by  an  automobile  in  a  public  highway,  after  the  day's  work  has 
been  completed,  is  an  "accidental"  injury  "arising  out  of  *  *  *  [the] 
employment."  It  had  no  relation  whatever  to  the  employment;  it  happened 
''away  from  the  plant  of  his  employer"  and  at  a  time  when  he  was  not 
engaged  in  any  hazsrdous  employment.  It  did  not  arise  out  of  the  employ- 
ment in  any  proper  sense.  He  was  through  with  his  day's  work.  He  had  left 
the  plant  of  the  employer  and  was  in  the  public  highway,  and  was  not 
engaged  in  any  occupation  defined  by  section  2  of  the  act  here  under  con- 
sideration. At  most  he  was  doing  an  errand  for  the  employer  which  involved 
no  hazard  against  which  the  employer  was  bound  to  insiure  him;  he  was  about 
to  take  a  public  conveyance  to  carry  him  to  a  nearby  village  to  have  his 
watch  regulated,  and  he  was  run  down  and  injured  by  a  passing  automobile. 
He  was  not  going  to  the  car  for  the  purpose  of  operating  it;  he  was  going 
to  it  in  the  relation  of  a  passenger  and  for  this  purpose  he  was  using  the 
public  highway,  and  there  is  no  provision  of  law  calling  upon  an  employer 
to  inaore  his  employees  against  accidents  produced  by  third  parties  in  the 
streeta.  An  accident  "  arising  out  of  and  in  the  course  of  employment "  of 
the  deceased  would  be  an  accident  arising  out  of  his  employment  as  a  motor- 
man  in  the  operation  of  a  street  railroad  car  while  actually  engaged  in  such 
hazardous  employment.  The  contract  of  insurance,  under  the  statute,  was 
to  protect  the  deceased  against  accidents  arising  out  of  and  in  the  course 
of  the  hazardous  employment  in  which  he  was  engaged,  and  the  accident 
did  not  result  from  anything  which  occurred  in  reference  to  such  employment 
but  from  the  action  of  a  third  person  lawfully  using  the  public  highway  in 
common  with  the  deceased. 

He  was  not  an  "employee"  within  the  definition  because  he  was  not  at 
the  time  of  the  accident  "  engaged  in  a  hazardous  employment  in  the  service 
of  an  employer  carrying  on  or  conducting  the  same  upon  the  premises  or  at 
the  plant,  or  in  the  course  of  his  employment  away  from  the  plant."  He  was 
not  engaged  in  any  service  of  the  employer  whatever.  Assuming  that  he  was 
intending  to  go  to  Herkimer  to  have  his  watch  tested,  he  was  not  employed 
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for  this  parpose;  it  was  merely  a  condition  on  which  he  was  employed  at  all 
that  he  Bhonld  have  his  watch  tested  at  intervals  of  two  weeks,  jnst  as  the 
employer  might  have  it  a  condition  that  he  should  have  his  hair  cut  or  his 
nails  manicured  at  stated  intervals.  He  had  completed  his  day's  work. 
What  he  did  after  that  might  have  some  bearing  upon  his  work  in  the 
future;  it  might  be  necessary  to  insure  his  right  to  work  on  the  morrow, 
but  it  was  no  part  of  the  employment  for  that  day.  It  was  not  an  incident 
of  the  employment  but  a  condition  of  the  anployment.  Hie  master  had  a 
I)erfect  right  to  say  that  it  would  not  employ  any  one  who  did  not  hare  his 
watch  tested  every  two  weeks,  and  the  fact  that  the  employer  paid  for  having 
the  test  made  does  not  alter  the  case  in  the  least.  The  employer  might  refuse 
to  employ  any  one  who  did  not  have  a  watch,  and  it  would  have  a  right  to 
insist  that  the  man  furnishing  his  own  watch  should  have  it  properly  regu- 
lated as  a  condition  of  the  contract  of  onployment,  just  as  the  employee  has 
a  right  to  exact  in  addition  to  his  cash  payment  the  privilege  of  riding  upon 
the  employer's  cars,  but  none  of  these  affect  the  question  of  the  duty  of  the 
employer  to  furnish  insurance  against  accidents  happening  outside  of  the 
employment.  Hiis  accident  no  more  arose  out  of  the  employment  of  the 
deceased  as  a  motorman  than  it  arose  out  of  his  residence  in  Mohawk.  He 
would  not  have  been  injured  if  he  had  not  been  at  the  particular  point  where 
he  was  hit,  and  he  might  not  have  been  at  this  point  if  he  had  not  been 
employed  by  the  New  York  State  Railways,  but  these  are  matters  for  general 
insurance,  not  for  occupational  insurance  forced  upon  the  employer  by  the 
State,  where  the  statute  has  not  provided  for  the  same.  The  evidence  is  that 
the  deceased  had  closed  his  day's  work  and  made  his  report  of  his  time  in 
writing,  on  which  his  wages  were  based,  and  that  he  had  passed  out  of  the 
employer's  barn  and  had  reached  the  middle  of  the  street  when  he  was  struck 
by  a  passing  automobile,  and  if  the  master  is  liable  here  he  must  be  so  because 
of  a  general  insurance  liability;  it  cannot  be  under  the  terms  of  the  Work- 
men's Compensation  Law.  He  was  not  employed  to  have  his  watch  tested; 
it  was  necessary  to  the  contract  of  employment  that  he  should  have  such  test 
made.  His  employment  was  that  of  a  motorman,  and  any  accident  arising 
out  of  such  employment,  while  engaged  therein,  comes  within  the  provisions 
of  the  statute.  But  when  he  delivered  over  his  car,  signed  his  record,  and 
passed  out  into  the  street,  he  was  no  longer  engaged  in  the  hazardous  employ- 
ments mentioned  in  the  statute,  and  he  took  the  risks  which  any  other  citizen 
takes  in  going  upon  the  public  highways.  The  State  has  not  yet  required  the 
employer  to  become  a  general  insurer  of  the  lives  of  its  employees;  it  has 
simply  required  that  they  be  protected  while  engaged  in  the  performance  of 
certain  hazardous  employments. 

The  award  should  be  vacated  and  set  aside. 

Kellogg,  J.,  concurred  in  result  in  an  opinion  in  which  Ltok,  J.,  eonoorred; 
Smtth,  p.  J.,  and  Howabd,  J.,  dissented. 

Kellogg,  J.  (concurring  in  result) : 

I  do  not  think  the  intestate  received  his  injury  while  performing  any  part  of 
his  duty  as  an  employee  of  the  appellant.  If  the  prevailing  opinion  means 
that  there  could  be  no  liability  unless  the  deceased  met  his  death  while  actually 
operating  his  car  as  a  motorman  I  cannot  agree  with  it.  I  think  that  while 
he  was  performing  any  service  for  the  master  connected  with  and  growing  out 
of  his  emplo3rment,  and  a  part  of  his  duties  as  such  employee,  it  is  immaterial 
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whttfaer  he  was  actoally  openkting  his  motor  at  the  time.  Having  his  watch 
tested  was  not  a  part  of  his  service  to  the  master.  He  was  simply  perform- 
ing a  condition  which  it  was  necessary  for  him  to  perform  to  qualify  him  to 
remain  in  the  emj^oyment.  I,  therefore,  concur  in  the  result.  Lxoiv,  J.,  con- 
curred. Award  reversed.  De  Voe  ▼.  N.  7.  Staie  ByM.,  169  App.  Div.  478» 
Sept.  15,  1&15. 

In  affirming  the  Appellate  Division's  decision  in  the  DeVoe 
case,  the  Court  of  Appeals  said : 

Pound,  J.:  At  the  time  of  receiving  the  injuries  resulting  in  his  death 
Edward  Be  Voe  resided  at  Mohawk,  and  was  employed  as  a  motorman  by  the 
New  York  State  Railways,  a  street  raUway  corporation. 

On  September  12,  1914,  at  about  4:60  P.  M.,  and  after  he  had  finished  his 
work  for  the  day,  and  as  he  was  hurrying  from  the  car  bam  at  Mohawk  to 
catch  a  car  of  the  Kew  York  State  Railways,  which  was  just  coming  to  a  stop 
before  the  car  bam,  he  was  struck  by  an  automobile  running  near  the  curb, 
receiring  injuries  from  which  he  died  three  days  later.  The  purpose  of 
Be  Voe  in  taking  or  attempting  to  take  a  ear  was  to  proceed  to  Herkimer 
to  have  his  watch  tested.  It  was  understood  when  employees  were  hired 
that  they  should  have  free  transportation  on  the  cars  of  the  company.  It 
was  a  rule  of  the  company  (employer)  that  the  men  should  have  their  watches 
tested  once  in  every  two  weeks,  under  penalty  of  loss  of  one  day.  The 
employees  were  not  paid  for  the  time  which  they  consumed  in  the  period  of 
testing  their  watches,  or  of  going  to  or  from  the  place  the  test  might  be  made. 
The  person  who  made  the  test  was  designated  and  paid  by  the  employer. 

The  question  is  whether  death  resulted  from  *'  an  accidental  personal  injury 
sustained  by  the  emjdoyee  arising  out  of  and  in  the  course  of  his  employment.'* 
(W.  C.  L.  §  10,  Cons.  Laws,  ch.  07.)  The  employee  is  not  insured  generally 
against  accident  while  working  for  the  street  railway  corporation.  At  home 
or  on  the  street  he  may  meet  with  accident  not  arising  out  of  or  in  the  coarse 
of  his  employment.  The  act  does  not  cover  luch  cases.  The  employee  gets 
up  in  the  morning,  dresses  himself  and  goes  to  work  because  of  his  employment, 
yet  if  he  meets  with  an  accident  before  coming  to  the  employers'  premises  or 
his  place  of  work  that  is  not  a  risk  of  his  occupation  but  of  life  generally. 
Deceased  was  not  employed  to  have  his  watch  regulated  and  therefore  was  not 
injured  while  doing  a  duty  that  he  was  employed  to  perform.  He  was  not 
injured  while  on  duty  nor  in  his  working  hours  nor  on  his  way  to  or  from  his 
duty  within  the  precincts  of  the  company. 

The  order  appealed  from  should  be  affirmed,  with  costs  against  the  indus- 
trial commission.  HisoooK,  Chase,  Cudddack,  Hooan  and  Cabdozo,  JJ., 
concur ;  Willabd  Babtijett,  Ch.  J.,  dissents.  Order  aflirmed.  De  Voe  v.  V, 
7.  BtaU  JSys.,  218  N.  Y.  318,  June  6,  191S. 

A  conductor  retuming  to  work  on  one  of  his  employer's  street 
cars  was  struck  and  killed  by  a  passing  car  upon  alighting  at  the 
car  depot.  The  Appellate  Division  reversed  an  award  of  the  Com- 
mission and  dismissed  the  claim:    McCabe  Y.  Brooklyn  Heights 
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R.  B.  Co.,  S.  D.  R,  vol.  8,  p.  407;  —  App.  Div.  — ,  Janimry  9, 
1917. 

In  the  following  case  the  employee  hailed  a  boat  of  his  em- 
ployer to  take  him  off  to  the  dredge  upon  which  he  was  living 
and  working  but,  being  in  an  intoxicated  condition,  fell  into  tiie 
water  before  the  boat  reached  hinu  He  was  drowned.  In  revers- 
ing an  award  of  compensation  the  court  drew  a  distinction  be- 
tween falling  from  the  wharf  and  falling  from  the  boat.  The 
decision  is  as  follows: 

CocfRRAiTK,  J.:  The  facts  in  this  case  as  found  by  the  Ckimmission  are  as 
foUowa:  "On  April  22,  1916,  the  day  when  Albert  Berg  received  the  injuries 
which  resulted  in  his  death,  he  was  employed  as  a  craneman  on  a  dredge 
located  in  the  Hudson  River,  at  Troy,  New  York,  which  dredge  was  owned  and 
operated  by  the  Great  Lakes  Dredge  &  Dock  Company,  a  corporation  engaged 
in  the  business  of  dredging  the  Hudson  River  at  that  place.  The  dredge 
worked  continuously  twenty-four  hours  a  day,  and  Berg  and  another  crane- 
man  usually  worked  on  twelve-hour  shifts.  Under  his  contract  of  employment, 
Berg  was  furnished  living  quarters  on  the  dredge  and  did  Uve  there.  The 
employer  furnished  a  boat  to  take  the  men  to  and  from  the  dredge  and  from 
the  shore.  During  the  afternoon  of  April  21st,  1915,  Berg  obtained  p^mission 
from  the  man  in  charge  of  the  dredge  to  go  ashore  to  have  a  check  cashed,  and 
went  ashore  in  the  company's  boat.  At  about  4  o'clock  in  the  morning  of 
April  22nd,  Berg  hailed  the  dredge  from  the  dock  along  the  shore,  which  was 
the  customary  place  for  the  men  to  come  to  take  the  boat  out  to  the  dredge. 
A  boat  was  sent  from  the  dredge  to  the  shore,  but  the  person  rowing  the  boat 
failed  to  And  Berg  and  started  to  return  to  the  dredge,  when  a  call  was  again 
heard  from  the  dock,  and  the  boat  returned  to  the  dock.  The  man  rowing  the 
boat  then  noticed  Berg  in  the  water  going  under  a  drillboat,  which  was  located 
near  by  and  a  tug  of  the  employer  attempted  to  rescue  him  without  avail. 
Berg  was  drowned  and  his  body  was  recovered  from  the  river  two  days  later 
at  about  a  mile  downstream." 

It  further  appears  by  the  uncontradicted  testimony  of  disinterested  witnesses 
that  Berg  was  intoxicated.  He  had  been  sp«:iding  the  night  in  a  saloon  in 
Troy  from  about  eight-thirty  o'clock  in  the  evening  until  three-thirty  o'clock 
in  the  morning  or  half  an  hour  before  he  fell  in  the  river.  The  last  person 
who  saw  him  before  the  accident,  so  far  as  the  evidence  discloses,  statM  that 
he  was  then  at  the  comer  of  River  and  State  streets,  and  in  the  language  of 
the  witness,  "staggering  drunk,"  just  having  left  the  saloon  where  he  had 
been  since  early  in  the  previous  evening.  But  the  Commission  has  found  that 
the  accident  "was  not  occasioned  solely  by  the  intoxication  of  the  thjured 
employee  while  on  duty." 

We  think,  however,  that  the  injury  did  not  arise  out  of  and  in  the  course 
of  the  employment  of  the  deceased  (Workmen's  Compensation  Law,  §  10),  and 
that  the  facts  as  found  by  the  Commission  and  the  uncontradicted  evidence 
conclusively  overcome  the  presumption  created  by  section  21  of  the  Workmen's 
Compensation  Law  (Consol.  Laws,  chap.  67;  Laws  of  1914,  chap.  41),  that 
the  claim  comes  within  the  provisions  of  that  law.    Berg  went  ashore  on  the 
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prerioiu  erening  entirely  for  purposes  of  his  own.  No  duty  to  his  emj^loyer 
required  him  to  leave  the  dredge  or  to  remain  away  therefrom.  His  only  busi- 
ness was  to  have  a  check  cashed  for  himself,  and  the  evidence  is  clear  and 
undisputed  that  he  passed  the  greater  part  of  the  night  in  personal  amusement 
and  entertainment.  If  he  had  fallen  overboard  from  -the  boat  which  was  con- 
veying him  from  the  dock  to  the  dredge  a  different  question  would  be  pre- 
sented. But  he  fdl  from  the  dock  when  there  was  no  boat  present,  and  he 
was  consequently  not  even  attempting  to  get  aboard  the  boat  of  his  employer 
which  was  used  to  convey  the  workmen  from  the  dock  to  the  dredge.  Hie 
dock  or  place  where  he  fell  into  the  wat^j-  was  not  owned  or  controlled  by  the 
employer.  In  no  sense,  therefore,  had  Berg  reached  the  premises  of  his 
employer.  The  case  is  no  different  in  principle  from  what  it  would  be  if  Berg 
had  received  an  injury  in  the  streets  of  the  city  on  his  way  to  the  river  just 
before  he  fell  therein.  It  does  not  change  the  case  that  he  lived  on  the  dredge. 
The  controlling  fact  is  that  he  had  been  ashore  solely  for  purposes  of  his 
own  and  lost  his  life  before  he  returned  to  his  place  of  employment  or  to  the 
premises  of  his  employer  and  before  he  had  gained  access  to  the  boat  which 
was  to  carry  him  from  the  dock  to  the  dredge. 

This  case  is  essentially  different  from  the  English  case  of  Moore  v.  Manches- 
ter IAmer%  (3  B.'W.  C.  C.  627),  relied  on  by  the  learned  Attorney-General. 
In  that  case  a  seaman  went  ashore  for  the  purpose  of  obtaining  for  himself 
necessaries  not  provided  by  the  owners  of  the  ship.  On  returning  to  the  ship 
he  fell  from  a  ladder  which  was  the  only  means  of  access  from  the  dock  to  the 
ship.  It  was  held  by  the  House  of  Lords  that  the  accident  arose  out  of  and  in 
the  course  of  his  employment.  The  present  case  would  be  more  analogous  if 
Berg  liad  fallen  from  the  small  boat  used  by  his  employer  to  give  him  access 
from  the  dock  to  the  dredge.  But,  as  we  have  seen,  that  boat  was  not  present 
and  he  wras  not,  therefore,  even  attempting  to  get  aboard  the  same.  Further- 
more in  the  case  cited  the  employment  of  the  injured  workman  was  continuous 
and  not  intermittent  and  he  was  deemed  in  a  certain  sense  to  have  been  about 
his  master's  business  in  obtaining  for  himself  necessary  articles  not  provided 
by  his  employers.  In  the  present  case  Berg's  service  was  intermittent  and 
would  not  b^n  until  six  o'clock  in  the  morning  and  in  no  proper  sense  can 
it  be  oonsidered  that  he  was  promoting  or  accomplishing  his  master's  busi- 
ness while  he  was  ashore. 

The  award  should  be  reversed  and  the  proceeding  remitted  to  the  Ck)mmis- 
sion  for  further  action.  All  concurred.  Award  reversed  and  matter  remitted 
to  the  Commission  for  further  action.  Berg  ▼.  Qreat  Lakee  Dredge  d  Dock 
Co.,  173  App.  Div.  82,  May  3,  1W6. 

CSertain  awards  denied  by  the  Conunisslon  involve  the  point. 
A  young  woman  started  home  from  her  employer's  works,  mailed 
some  letters  for  the  company  and  was  struck  by  a  train  while 
crossing  a  railway  track.  The  Workmen's  Compensation  Gom- 
mission  held  that  her  employment  ceased  when  she  had  mailed 
the  lettera  and  that  she  furthermore  had  no  claim  for  compensa- 
tion because  the  mailing  of  the  letters  had  not  caused  her  to 
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change  her  homeward  pouta  {Pogue  v.  Nassau  Light  and  Power 
Co,j  S.  D.  R,  voL  1,  p.  429.)  An  employee,  starting  from  his 
employer's  plant,  quitted  a  private  road  to  go  along  a  railroad 
tnu^  and  was  run  down  by  a  train.  In  denying  compensation 
to  his  widow,  Commissioner  Lyon  said: 

The  general  rule  undoubtedly  is,  that  an  employee  who  has  finished  his  work 
is  under  the  act,  until  he  has  completely  left  the  plant,  or,  at  least,  has  had 
sufficient  time  to  leave  it  and  come  upon  a  public  highway  or  upon  a  place 
entirely  disassociated  from  the  plant.  When  he  has  so  left  the  plant,  unless 
he  is  still  upon  some  errand  or  duty  for  his  employer,  he  is  no  longer  covered 
by  the  act. 

Under  this  rule,  if  Mr.  Hotaling  had  kept  to  the  private  road  and  had  been 
killed  before  he  reached  the  public  highway,  no  doubt  his  widow  would  be 
entitled  to  compensation. 

In  that  case  he  would  have  been,  constructively  at  least,  still  upon  hia 
employers'  plant;  but,  when  he  left  the  private  road,  and,  for  some  reason  of 
his  own,  went  upon  the  tracks  of  the  railroad,  a  third  party,  he  lost  the  pro- 
tection of  the  statute  and  the  widow  can  no  more  claim  compensation  than  as 
though  he  had  been  killed  upon  the  public  highway  on  his  way  home.  Bota- 
Ung  ▼.  Standard  OH  Co.  of  N.  Y.,  8.  D.  R.,  vol.  6,  p.  308,  Sept.  30,  1916. 

A  longshoreman,  losing  an  eye  in  a  scuffle  during  the  noon 
hour,  was  denied  compensation,  because  at  the  time  of  the  acci- 
dent he  was  outside  his  employer's  gate  and  his  ticket  had  not 
been  punched  in  acceptance  of  his  services  for  the  afternoon. 
(8(^ol  V.  Clyde  Steamship  Co.,  S.  D.  R,  vol.  6,  p.  889.)  Further 
consideration  of  the  question  is  given  below  on  page  195  under 
the  heading,  *'  Injury  while  coming  to  or  leaving  work." 

3.  Accidents  to  employees,  while  on  duty,  hvi  not  incidental  to 
their  employment. — The  application  of  the  Workmen's  Oompen- 
sati'on  Law  of  Xew  York  is  limited  to  injuries  "arising  out  of 
and  in  the  course  of"  employment  (§3,  subd.  7;  §10).  The 
phrase  is  derived  by  American  workmen's  compensation  laws 
from  the  English  Workmen's  Compensation  Act.  Various  aocsi- 
dents  have  raised  the  questions  that  it  involves  and  subjected  it 
to  judicial  interpretation.  English  cases  are  cited  in  American 
decisions.  The  phrase  is  conjunctive.  An  injury  may  occur 
"  in  the  course  of  "  an  employment  and  yet  not  "  arise  out  of  " 
the  employment.  This  question  of  incidentalness  calls  for  a 
study  both  of  the  cases  following  in  this  coniirction  and  of  the 
cases  appearing  below,  pp.   182-221  under  the  heading,  "The 
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injiipy  is  incidental  to  the  hazardous  employment"  The  amend- 
ment of  L.  1916,  ch.  622,  inserting  the  phrase  "  principal  bnsi- 
ness  "  in  Workmen's  Compensation  Law,  §  8,  rabd.  4,  should  also 
enter  into  consideration.  The  following  paragraph  from  the 
Massachusetts  opinion  in  McNicol  v.  Emphyet^s  LidbUity  Assur- 
ance Corporation  is  cited  frequently: 

"  An  injury  is  received  *  in  the  coune  of '  the  employment  when  it  comes 
while  the  workman  is  doing  the  duty  which  he  is  employed  to  perform.  It 
arises  '  out  of  *  the  employment  when  there  is  apparent  to  the  rational  mind, 
upon  consideration  of  all  the  circumstances,  a  causal  connection  between  the 
conditions  under  which  the  work  is  required  to  be  performed  and  the  resulting 
injury.  Under  this  test,  if  the  injury  can  be  seen  to  have  followed  as  a  mat- 
ural  incident  of  the  work,  and  to  have  been  contemplated  by  a  reasonable  per- 
son familiar  with  the  whole  situation  as  a  result  of  the  exposure  occasioned 
by  the  nature  of  the  employment,  then  it  arises  'out  of  the  employment. 
But  it  excludes  an  injury  which  cannot  fairly  be  traced  to  the  employment  as 
a  contributing  proximate  cause,  and  which  comes  from  a  hazard  to  which 
the  workmen  would  have  been  equally  exposed  apart  from  the  employment. 
The  causatiye  danger  must  be  peculiar  to  the  work,  and  not  common  to  the 
neighborhood.  It  must  be  incidental  to  the  character  of  the  business,  and 
not  independent  of  the  relation  of  master  and  servant.  It  need  not  to  have 
been  foreseen  or  expected,  but  after  the  event  it  must  appear  to  have  had  its 
origin  in  the  risk  connected  with  the  employment,  and  to  have  flowed  from  that 
source  as  a  rational  consequence.'* 

(1)  Employee  engaged  in  anoOier  and  a  non-hazardous  em- 
pioymenl  at  the  time  of  his  injury. — Frank  Newman  drove  a 
meat  delivery  wagon,  acting  hoth  as  driver  and  deliverer,  and 
also  delivered  meat  afoot  to  places  very  near  his  employer's  store. 
While  he  was  carrying  a  package  of  meat  afoot  from  the  store 
to  a  nearhy  flat,  he  fell  over  a  pail  of  broken  glass  and  bled  to 
death  from  resulting  injuries.  The  court  held  that  the  delivery 
afoot  was  totally  sqwrate  from  the  delivery  with  the  wagon.  It 
said: 

**  The  fact  must  not  be  lost  ti^i  of  that  in  the  case  at  bar  the  hasardons 
occnpation  as  qiedfled  by  the  statute  was  that  of  the  operation  of  a  wagon 
drawn  by  horses,  and  that  in  order  to  be  within  the  statute  the  injury  must 
have  been  received  while  the  deceased  was  em^yed  in  that  occupation  or  in 
one  incidental  to  ii.'' 

The  opinion  in  full  is  as  follows: 

Lton,  J.:  The  single  question  presented  by  this  appeal  is  whether  the  acci- 
dental injury  sustained  by  the  deceased,  resulting  in  his  death,  was  one  arising 
out  of  his  employment.    Certain  facts  are  undisputed,  and  were  stipulated  as 
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follows :  "  Agreed  Btatement  of  facte.  Deceased  was  employed  by  (George  Xew- 
man,  proprietor  of  a  meat  market  at  Oneida,  New  York;  and  hie  principal 
duties  were  that  of  driving  a  meat  delivery  wagon,  acting  botibi  as  driver  and 
deliveryman.  Occasionally  he  also  asaistad  in  the  abattoir;  and  occasionally, 
when  not  engaged  in  his  principal  duties,  he  assisted  in  cutting  and  preparing 
meat  for  the  purpose  of  retail  sale,  in  accordance  with  the  usual  custom  of 
a  clerk  in  a  retail  meat  store;  also  occasionally  delivered  meat  in  places  very 
near  the  market,  going  to  and  from  on  foot.  The  wagon  and  horse  were  not 
used  for  deliveries  after  7  P.  ic. 

"  On  the  night  of  the  accident  the  deceased  stopped  delivering  with  the  horse 
and  wagon  about  7  P.  if.,  and  worked  in  the  market  cutting  and  preparing 
meats  in  the  aforesaid  manner  imtil  10  o'clock  p.  if.,  and  was  injured  while  on 
his  way  on  foot  to  arrange  with  one  Dungey  for  the  preparation  and  care  of 
a  dressed  hog,  purchased  by  George  Newman,  to  be  called  for  the  following 
Friday.  At  the  time  of  the  accident,  deceased  had  a  package  of  meat  for 
delivery  to  a  nearby  flat.  The  place  where  he  was  injured  was  on  the  way 
he  would  take  to  go  from  the  market  to  the  flat." 

As  to  the  manner  in  which  the  deceased  received  his  injuries,  the  Commis- 
sion found:  "As  he  was  proceeding  from  the  market  on  his  way  to  the  flat 
where  the  meat  was  to  be  delivered,  he  fell  on  a  pail  of  broken  glass,  severing 
a  varicose  vein,  causing  a  hemorrhage  which  resulted  in  his  death  on  November 
26,  1914."  Awards  were  made  to  his  widow  and  children  of  two-thirds  of  his 
weekly  wages.    From  such  awards  this  appeal  has  been  taken. 

The  benefits  of  the  Workmen's  Compensation  Law  are  restricted  to  injuries 
or  death  incurred  by  employees  engaged  in  one  or  more  of  the  specified  hazard- 
ous employments.  An  employee  is  defined  as  meaning:  "A  person  who  is 
engaged  in  a  hazardous  employment  in  the  service  of  an  employer  carrying  on 
or  conducting  the  same  upon  the  premises  or  at  the  plant,  or  in  the  course  of 
his  employment  away  from  the  plant  of  his  employer.''  (ConsoL  Laws,  chap. 
67  [Laws  of  1914,  chap.  41],  I  3,  subd.  4.)  Concededly,  the  hazardous  employ- 
ment in  which  the  deceased  was  engaged  at  the  time  he  was  injured,  if  covered 
by  the  Workmen's  Compensation  Law,  was  included  in  one  or  both  of  the  fol- 
lowing groups  of  section  2:  ''Group  30.  Packing  houses,  abattoirs,  manufac- 
ture  or  preparation  of  meats  or  meat  products  or  glue."  ^  Group  41.  The 
operation,  otherwise  than  on  tracks,  on  streets,  highways^  or  elsewhere  of 
•  ♦  •  wagons  or  other  vehicles,  •  •  ♦  propelled  by  *  *  •  mechanical 
or  other  power  or  drawn  by  horses  or  mules." 

We  do  not  think  the  employment  of  deceased  at  the  time  he  received  the 
injury  can  be  held  to  have  been  within  group  90.  The  accident  took  place 
away  from  the  market,  and  the  transaction  related  to  matters  specified  in  that 
group  simply  to  the  extent  of  arranging  for  the  preparation  and  care  of  the 
dressed  hog.  Neither  do  we  think  the  employment  can  be  held  to  have  been 
within  group  41.  Concededly,  the  principal  duty  of  deceased  was  to  drive  a 
meat  delivery  wagon,  acting  both  as  driver  and  deliveryman.  He  had  put  hia 
horse  up  several  hours  before,  and  was  engaged  in  the  occupation  of  a  delivery- 
man  on  foot.  This  occupation  was  not  included  in  any  of  the  groups  of  haa- 
ardons  employments,  nor  was  it  on  this  occasion  a  part  of,  or  in  any  way  con- 
nected with,  a  delivery  by  horse  and  wagon,  nor  can  it  be  said,  under  the  cir- 
cumstances, to  have  been  a  risk  incidental  to  a  hazardous  employment.  The 
accident  did  not  arise  out  of  a  risk  related  or  peculiar  to  his  employment  mm 
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fiidi  driT«r.  It  was  a  common  risk  to  whidi  any  person  was  equally  exposed 
who  chanced  to  travel  that  way  on  foot  without  regard  to  the  nature  of  his 
employment. 

It  was  said  in  the  case  of  Matter  of  MoNicol  (216  Mass.  407),  in  discussing 
the  meaning  of  the  words  ''  arising  out "  of  the  employment  in  the  Massadm- 
setts  Workmen's  Compensation  Act  (Acts  of  1911,  chap.  751,  part  n,  |  1)  s 
''But  it  excludes  an  injury  which  cannot  fairly  be  traced  to  the  employment 
SB  a  contributing  proximate  cause  and  which  comes  from  a  hazard  to  idiich 
the  workman  would  have  been  equally  exposed  apart  from  the  employment. 
The  causative  danger  must  be  peculiar  to  the  work  and  not  common  to  the 
neighborhood.  It  must  be  incidental  to  the  character  of  the  business  and  not 
independent  of  the  relation  of  master  and  servant.  It  need  not  have  been  fore- 
Been  or  expected,  but  after  the  event  it  must  appear  to  have  had  its  origin 
in  a  risk  connected  with  the  employment,  and  to  have  flowed  from  that  source 
as  a  rational  consequence."  The  fact  must  not  be  lost  sight  of  that  in  the 
case  at  bar  the  hazardous  occupation  as  specified  by  the  statute  was  that  of 
the  operation  of  a  wagon  drawn  by  horses,  and  that  in  order  to  be  within  the 
statute  the  injury  must  have  been  received  while  the  deceased  was  employed 
in  that  occupation  or  in  one  incidental  to  it. 

In  the  caoe  of  Sheldon  ▼.  Needham  (7  B.  W.  C.  G.  471)  the  Bnglish  Court 
of  Appeal  held  that  under  the  English  Workmen's  Compensation  Act  of  1006 
(6  Edw.  Vn,  chap.  58,  |  1,  subd.  1),  from  which  the  words  of  sectiim  10  of 
our  statute  *'  arising  out  of  and  in  the  course  of  hie  employment "  were  taken, 
a  charwoman  in  regular  employment  who  was  sent  by  her  employer  to  post 
a  letter  at  a  post-box  about  100  yards  from  the  house,  and  who  slipped  on  a 
banana  skin  in  the  street  and  fell,  breaking  her  leg,  was  not  entitled  to  the 
benefit  of  the  act,  for  the  reason  that  the  accident  being  due  to  a  risk  no 
greater  than  is  run  by  all  members  of  the  public,  did  not  arise  out  of  the 
employment.  In  the  case  cited,  various  earlier  decisions  germane  to  the  ques- 
tion at  bar  are  discussed  by  members  of  the  court  and  the  above  doctrine  laid 
down. 

It  was  Bald  by  CozKNS-HABiyr,  M.  B.;  ''It  has  been  held  repeatedly,  not 
only  by  this  Court  but  by  the  House  of  Lords,  that,  in  a  case  of  this  kind, 
there  must  be  some  special  risk  incident  to  the  particular  employment,  a  risk 
which  imposes  a  greater  danger  upon  the  employee  than  upon  an  ordinary 
member  of  the  public.  This  can  be  instanced  in  many  cases/'  which  he  then 
proceeda  to  discuss.  It  was  said  by  Swuvfen  Eadt,  L.  J. :  ''I  think  the  law  is 
well  established  that,  if  an  accident  happens  to  a  person  who  is  being  employed 
in  the  course  of  her  employment,  by  reason  of  her  being  more  exposed  to  risk 
than  other  people  by  reason  of  that  employment,  the  accident  may  properly  be 
said  to  arise  out  of  the  employment.  Now,  Collins,  M.  XL,  in  one  of  the  light- 
ing cases,  Andrew  v.  Failaworih  Indueiridl  Society,  Ltd.  (L.  B.  [1004]  2  K.  B. 
32;  6  W.  C.  C.  11),  said  this:  'If  there  is,  under  particular  circumstances 
in  a  particular  vocation,  something  appreciably  and  substantially  beyond  the 
ordinary  normal  risk,  which  ordinary  people  run,  and  which  is  a  necessary 
coneomitaitt  of  the  occupation  the  man  is  engaged  in,  then  I  am  entitled  to 
say  that  the  extra  danger  to  which  the  man  is  exposed  is  something  arising 
out  of  hia  employment.'  In  all  the  cases  in  which  the  workman  has  recovered, 
there  has  been  evidence  that  the  occupation  in  which  he  was  engaged  exposed 
him  to  risks  over  and  above  those  run  by  other  people.    *    *    *    In  my  opinion 
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the  employment  in  this  case  did  not  eacpose  the  charwoman  to  any  particular 
riaky  or  to  any  risk,  by  going  to  post  n  letter,  other  than  that  of  every  member 
of  the  public  who  walks  along  a  street  in  the  ordinary  way,  and  I  agree  thai 
compensation  is  not  payable." 

Aa  before  stated,  this  wording  of  our  statute  was  taken  almost  Terbatim 
from  the  Engli^  act,  and  it  is,  therefore,  reasonable  to  suppose  that  the  dis- 
tinguished members  of  the  Wainwright  Commission  who  formulated  the  act 
were  familiar  with  the  decisions  of  the  English  court  to  the  time  of  adopting 
the  wording  of  the  English  act.  In  fact,  the  report  of  the  Commission  rendered 
to  the  Legislature  in  March,  1910,  discusses  at  some  length  the  English  Work- 
men's Compensation  Act  of  1897  and  its  amendments  (Senate  Doc.  1910,  voL 
26,  No.  38,  pp.  41-4d)  .*  The  ocmsideration  given  to  the  words  "  arising  out 
of  and  in  the  course  of  the  employment "  by  the  £>iglish  courts  prior  to  the 
New  York  act  is  entitled  to  much  consideration  in  view  of  the  similarity  and 
purpose  of  the  two  acts.  BeUegarde  v.  TJfiifm  Bag  d  Paper  Co,,  90  App.  Div. 
677,  681;  36  Cyc.  1154-1167.) 

Without  necessarily  going  to  the  extent  to  which  the  English  courts  have 
gone,  we  think  it  must  be  held  that  under  the  conceded  facts  the  injuries 
sustained  by  the  deceased  did  not  arise  out  of  his  employment  in  a  hazardous 
occupation  or  incidental  to  it.  The  awards  made  by  the  Commission  must, 
therefore,  be  reversed.  All  concurred.  Awards  reversed  and  claims  dismissed. 
Netpman  ▼.  Newman,  169  App.  Div.  746,  Nov.  10,  1916. 

The  Court  of  Appeals  affirmed  the  Appellate  Division's  order 
in  the  Newman  case  in  the  following  decision: 

Chase,  J.:  The  agreed  statement  of  facts  on  which  the  claim  heran  is 
based  is  as  follows :  '*  Deceased  was  employed  by  George  Newman,  proprietor  of 
a  meat  market  at  Oneida,  N.  Y.,  and  his  principal  duties  were  that  of  driving 
a  meat  delivery  wagon,  acting  both  as  driver  and  delivery  man.  Occasionally 
he  also  assisted  in  the  abbatoir;  and  occasionally,  when  not  engaged  in  his 
principal  duties,  he  assisted  in  cutting  and  preparing  meat  for  the  purpose  of 
retail  sale,  in  accordance  with  the  usual  custom  of  a  clerk  in  a  retail  meat 
store;  also  occasionally  delivered  meat  in  places  yery  near  the  market,  going 
to  and  from  on  foot.  The  wagon  and  horse  was  not  used  for  deliveries  after 
7  P.  M. 

''On  the  night  of  the  accident  the  deceased  stopped  delivering  with  the 
horse  and  wagon  about  7  p.  m.,  and  worked  in  the  market  cutting  and  prepar- 
ing meats  in  the  aforesaid  manner  until  10  o'clock  p.  m.,  and  was  injured  while 
on  his  way  on  foot  to  arrange  with  one  Dungey  for  the  preparation  and  care 
of  a  dressed  hog,  purchased  by  Qeorge  Newman,  to  be  called  for  the  following 
Friday.  At  the  time  of  the  accident  deceased  had  a  package  of  meat  for 
deliyery  to  a  near-by  flat.  The  place  where  he  was  injured  was  on  the  way 
he  would  take  to  go  from  the  market  to  the  flat."  As  the  employee  was  pro- 
ceeding from  the  market  on  his  way  to  the  flat  where  the  meat  was  to  be 
delivered  he  fell  on  a  pail  containing  broken  glass  and  severed  a  Taricose  vein 
causing  a  hemorrhage  which  resulted  in  his  death  the  next  day. 

Compensation  under  the  Workmen's  Compensation  Law  (Cons.  Laws,  diap. 
67)   is  only  payable  for  injuries  sustained  or  death  incurred  by  employees 

•  See  60  *  61  Vict.  chap.  87;  68  *  64  Id.  chap.  22;  6  Edw.  Til.  chap.  58.— [Ear. 
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engaged  in  oertain  employments  defined  as  hasardouB  and  enumerated  in  forty- 
two  groupa  stated  in  subdiTisions  of  section  2  of  said  chapter.  The  only  groups 
or  subdiTisions  which  it  is  claimed  are  inexplicable  to  this  ease  are  two  numbered 
30  and  41. 

Said  section  proTides:  **  Gompensation  provided  for  in  this  chapter  shall  be 
payable  for  injuries  austained  or  death  incurred  by  employees  engaged  in  the 
following  hazardous  employments:  "  The  groups  or  subdivisions  follow,  and 
groap  41  provides: 

''  The  operation,  otherwise  than  on  tracks,  on  streets,  highways,  or  elsewhere 
of  cars,  trucks,  wagons  or  other  vehicles,  and  rollers  and  engines,  propelled  by 
steam,  gas,  gasoline,  electric,  mechanical  or  other  power  or  drawn  by  horses  or 
mules." 

Assuming  that  the  deceased  while  engaged  in  the  delivery  of  meat  with  a 
horse  and  wagon  and  in  any  work  under  his  employment  incidental  thereto 
would  come  within  group  41  quoted,  such  provision  of  the  act  is  inapplicable 
to  the  facts  enumerated  because  the  employee  was  not  at  the  time  either 
directly,  indirectly,  or  incidentally  engaged  in  the  operation  of  a  wagon  pro- 
pelled by  a  horse. 

The  accident  occurred  after  ten  P.  if .  The  horse  and  wagon  wen  not  used 
ftfter  seven  p.  x. 

Qroup  30  provides:  ''Packing  houses,  abattoirs,  manufacture  or  preparation 
of  meats  or  meat  products  or  glue." 

The  employee  was  not  engaged  in  a  packing  house.  It  does  not  appear  what 
rdation  the  abattoir  bore  to  the  meat  market.  They  were  apparently  inde- 
pendent, but  it  may  perhaps  be  assumed  that  the  abattoir  referred  to  in  the 
statement  was  a  place  where  animals  were  slaughtered  to  obtain  the  meat  used 
in  the  market.  The  statement  shows  that  no  work  was  being  conducted  at 
the  abattoir  at  the  time  of  the  accident,  certainly  not  by  the  employee  whoee 
death  occurred  as  stated. 

It  is  not  necessary  for  us  at  this  time  to  decide  whether  the  legislature 
intended  to  include  in  the  words  "manufacture  or  preparation  of  meats,  or 
meat  products  or  glue,"  cutting  and  preparing  meat  for  the  purpose  of  retail 
sale.  Even  if  we  assume  that  such  work  performed  in  an  ordinary  meat  mar- 
ket is  a  hazardous  employment  within  the  meaning  of  the  act,  Newman  was 
not  engaged  at  the  time  of  the  accident  in  such  hazardous  employment,  because 
he  was  not  at  the  time  cutting  and  preparing  meat  for  the  purpose  of  retail 
sale,  or  doing  any  act  incidental  to  the  cutting  and  preparation  of  meat. 

Delivering  meat  is  a  part  of  the  business  of  a  marketman  as  a  tradesman 
and  not  as  a  manufacturer  of  "  meats,  or  meat  products,  or  glue." 

''An  employee"  is  defined  by  the  act  (|  3,  subd.  4)  to  be  "A  person  who 
is  engaged  in  a  hazardous  employment  in  the  service  of  an  employer  carrying 
on  or  conducting  the  same  upon  the  premises  or  at  the  plant,  or  in  the  course 
of  his  employment  away  from  the  plant  of  his  employer." 

The  accident  under  consideration  occurred  in  the  course  of  the  employment, 
but  it  did  not  arise  out  of  any  employment  defined  as  hazardous. 

His  injury  must  be  sustained  in  connection  with  or  incidental  to  the  hazard- 
ous employment. 

We  are  of  the  opinion  that  the  unfortunate  accident  to  the  claimant's  hus- 
band has  no  causal  relation  to  a  hazardous  employment  defined  by  the  act, 
neither  vras  it  incidental  thereto.    The  order  should  be  affirmed,  with  costs 
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against  the  appellant.  Whxabd  Babtlett,  Ch.  J.,  Hisoock,  Coddbulck, 
HoGAN,  Oabdozo  and  Poukd,  JJ.,  concur.  Order  affirmed.  Ifewmem  ▼.  Vevh 
ffum,  218  N.  Y.  325,  June  6,  1916.» 

Albert  Gleisner  was  janitor  of  an  apartment  building.  In. 
such  general  capacity  he  occasionally  repaired  its  plumbing,  cov- 
ered its  pipes  with  asbestos,  did  painting  and  carpentry  jobs  and 
operated  its  steam-heating  boiler.  He  fell  and  broke  his  leg 
while  mounting  a  ladder.  According  to  his  own  testimony  he 
was  on  his  way  to  the  roof  to  hang  out  a  flag.  This  task  of  hang- 
ing the  flag  may  have  been  incidental  to  his  main  occupation  of 
janitor  but  was  not  incidental  to  his  plumbing,  carpentry  or  other 
special  hazardous  tasks.  The  occupation  of  janitor  is  not  among 
the  hazardous  employments  enumerated  in  Workmen's  Compen- 
sation Law,  §  2.  Therein  Gleisner's  case  differs  from  Newman's 
case,  presented  immediately  above.  Newman's  main  occupation 
of  driver  was  hazardous  under  Workmen's  Compensation  Law, 
§  2.  The  court  noted  this  difference  in  reversing  the  Commis- 
sion's award  to  Gleisner.  The  two  cases  were  decided  on  the 
same  day,  the  court  drawing  the  following  distinction. 

**If  an  employee  is  hired  for  work  falling  exduBively  or  predominantly 
within  one  or  more  of  the  enumerated  occupations,  his  right  to  compensation 
for  injury  in  the  course  of  his  employment  cannot  fairly  be  made  to  hinge  on 
a  finding  that  he  was,  at  the  moment  of  injury,  engaged  in  an  act  clearly  con- 
stituting the  direct  doing  of  work  named  in  the  act.  The  painter's  ri^t  to 
compensation  for  injury  sustained  at  his  daily  trade  does  not  depend  on  a 
showing  that  he  was  at  the  moment  applying  a  brush,  mbdng  paints,  or 
mounting  a  scaffold.  If  an  employee's  duties  are  exclusively  or  predomi- 
nantly within  an  enumerated  employment  or  employments,  and  he  is  injured 
while  doing  work  fairly  within  the  scope  of  the  ordinary  and  accustomed  ful- 
filment of  such  duties,  he  has  a  rightful  claim,  even  though  tiie  particular 
act  he  was  doing  when  mishap  befell  him  would  not,  of  and  by  itself,  ordi- 
narily be  described  by  the  use  of  phraseology  contained  in  the  statute  or 
as  the  doing  of  work  enumerated  in  the  statute.  To  hold  otherwise  would 
defeat  the  fair  purpose  of  the  law,  and  make  its  operation  hinge  and  its 
benefits  depend  on  harsh*,  arbitrary  and  unworkable  distinctions  which  would 
inevitably  paralyze  its  practical  workings.  Where,  however,  as  apparently 
here,  the  employee's  ordinary  duties  and  accustomed  scope  of  activities  do 
not  come  exclusively  or  predominantly  within  the  category  of  enumerated 
employments,  and  only  casually  and  incidentally  does  he  do  work  fairly  fall- 
ing within  that  category,  his  right  to  remuneration  must  hinge  on  a  ftnding 
that  he  sustained  injury  while  actually  and  momentarily  doing  work  named 

*  Since  this  accident  to  Newman  occurred  Workmen's  Compensation  Law,  S  2, 
group  30,  has  been  amended  by  inserting  the  words  **  meat  markets.'* 
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in  the  aUtute.  If  the  employer  shows  that  the  employee  wu  not  lo  engaged 
when  he  met  with  injury,  he  is  not  entitled  to  reimbursement  under  the 
statute^  even  though  he  at  times  did  work  embraced  within  the  statute." 

The  Oleisner  opinion  in  full  is  as  follows: 

WooBfWABD,  J.  The  award  made  by  the  State  Workmen's  Compoisation 
Commission  in  favor  of  Albert  Gleisner  must  be  set  aside  as  unsustained  by 
the  findings  or  the  evidence. 

The  claimant  met  with  accident  in  the  course  of  his  daily  work  for  Qross 
k  Herbener,  the  employer.  This  firm  was  in  the  real  estate  business,  and 
owned  or  operated  various  apartment  buildings  in  the  borou^  of  Manhattan, 
city  of  New  York.  One  of  these  was  No.  568  West  One  Hundred  and  Fifty- 
eighth  street,  in  which  the  claimant  sustained  the  incapacitating  midiap  for 
which  the  Commission  awarded  him  indemnity.  Admittedly  Gleisner's  injuries 
were  accidental;  undeniably  they  arose  out  of  and  in  the  course  of  his  employ- 
ment and  were  sustained  while  doing  work  which  was  within  the  course  of 
his  duties  and  the  scope  of  his  employment.  The  sole  question  here  at  issue 
is  whether,  at  the  time  the  claimant  met  with  mishap,  he  was  doing  work 
and  ''engaged"  in  an  ''employment"  which  the  Legislature  has  designated 
as  "  hazardous  "  and  so  has  brought  himself  within  the  purview  of  the  new 
system  of  compensation  for  industrial  accidents  created  by  the  Workmen's 
Compensation  Law  (Consol.  Laws,  chap.  67  [Laws  of  11^13,  chap.  816;  Laws 
of  1914,  chap.  41],  as  amd.). 

The  Compensation  Commission  found,  as  a  matter  of  fact,  that  the  claim- 
ant "  was  employed  as  a  janitor  by  -Qtom  k  Herbener,"  and  that  "  while  in 
the  said  emjrfoy,  he  had  general  charge  of  the  repairs  of  the  building  and 
was  engaged  to  make  such  repairs  as  far  as  he  could  himself."  The  finding  of 
fact  aa  to  the  circumstances  of  the  accident  was  that  "on  said  date  Albert 
Gleisner  was  going  up  on  the  roof  to  perform  some  work  on  the  flag-x)ole  on 
top  of  the  building;  he  slipped  and  fell  from  the  ladder,  a  distance  of  seven 
or  eight  feet,  and  fractured  his  left  femur,  by  reason  of  which  injuries  he 
was  incapacitated  from  the  date  of  the  accident  for  a  period  of  twenty-nine 
weeks." 

These  findings  of  fact  do  not,  however,  sustain  or  warrant  the  conclusion 
that  the  claimant  met  with  accidental  injury  in  the  course  of  an  "employ- 
ment "  ^^ich  the  Legislature  has  defined  as  "  hasardous,"  as  a  result  of  the 
exhaustive  and  scientific  investigations  which  preceded  the  enactment  of  the 
Workmen's  Compensation  Law.  On  their  face,  when  read  in  connection  witli 
the  statutory  definitions,  these  findings  altogether  overcome  any  statutory 
presumption  of  the  applicability  of  the  system  to  a  claim  made  under  it,  and 
leave  the  Commission's  legal  conclusion  unsustained.  The  Legislature  has 
not  yet  found  or  defined  the  work  of  a  "  janitor,"  as  such,  to  be  a  "  hasard- 
Gus"  emj^yment;  a  finding  that  Gleisner  slipped  and  fell  while  "going  up 
on  the  roof  to  perform  some  work  on  the  flag-pole,"  does  not  sustain  the  con- 
clusion that  this  janitor  was  engaged  in  one  of  the  employments  enumerated 
in  section  2  of  the  statute.  The  State  Industrial  Commission  will  do  well, 
in  the  formulation  of  findings  upon  which  are  based  its  conclusions  approving 
or  rejecting  a  claim,  to  state,  in  somewhat  greater  detail  than  was  done  in 
this  instance,  the  facts  which  lead  it  to  a  determination  that  aa  accident 
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under  oonBideration  waa  sustained  in  the  oourse  of  an  **  employment "  whsmb 
occupational  mishaps  the  Legislature  has  made  a  trade  risk  and  a  charge 
against  the  cost  of  the  industry's  product. 

It  is,  of  oourse,  true,  as  contended  in  behalf  of  the  claimant,  that  tiiis 
court  has  the  unassailable  right  to  examine  and  to  take  into  account  the 
evidence  adduced  before  the  Commission,  as  suj^lementing,  illumining  and 
explaining,  though  not  as  Tarying  or  contradicting,  the  findings  of  fact  made 
by  the  Commission.  (Matter  of  RhemuxM  v.  Builder^  Brick  d  Supply  Co., 
168  App.  Diy.  425.)  It  is  likewise  true  that  the  record  as  to  the  claim  at 
bar  contains  indications  that  the  injured  "  janitor  "  at  times  did  work  of  a 
kind  enumerated  in  section  2  as  constituting  employments  within  the  scope 
of  the  compensation  plan.  He  made  certain  repairs  to  plumbing  and  did 
painting  and  carpenter  work  of  at  least  a  minor  kind;  he  covered  pipes  with 
asbestos;  and  during  the  winter  months  he  operated  the  boiler  of  the  steam- 
heating  plant.  This  boiler  and  plant  were  not,  however,  in  operation  during 
September  when  Qleisner  was  injured.  The  Commission  found  that  Gleisner 
"  had  general  charge  of  the  repairs  of  the  building  and  was  engaged  to  make 
such  repairs  as  far  as  he  could  himself/'  though  it  must  be  said  that  the 
evidence  seemed  fairly  to  indicate  that  most  or  all  the  repair  work  done  by 
Gleisner  was  done  for  tenants  rather  than  for  Gross  ft  Herbener.  The  con- 
tention in  behalf  of  claimant  is  accordingly  that  the  claimant's  ^employ- 
ment "  was  included  within  group  42  of  section  2  of  the  act,  which  includes 
"structural  carpentry;  painting,  •  •  •;  construction,  repair  and  demoli- 
tion of  buildings  *  *  *;  plumbing,  sanitary  or  heating  engineering; 
•    ♦    *    covering  of  pipes  or  boilers." 

Passing  by  the  question,  not  argued  or  passed  upon  on  this  appeal,  whether 
the  casual  and  incidental  work  of  a  "  janitor  "  along  lines  which  perhaps  at 
times  include  some  "  painting,"  "  structural  carpentry,"  "  construction,  repair 
and  demolition  of  buildings,"  "  covering  of  pipes  or  boilers,"  and  the  like,  can 
be  deemed  to  rank  that  janitor  as  "engaged"  in  an  "employment"  enume- 
rated in  group  42  of  section  2,  we  are  confronted  by  the  fact  that  Gleisner's 
own  notices  of  injury  and  claims  for  compensation  state  that  at  the  time  he 
was  injured  he  was  going  to  the  roof  upon  a  ladder  for  the  purpose  of 
hanging  up  a  flag.  Although  the  putting  out  of  a  flag  on  the  roof  of  his 
employer's  building  was  doubtless  an  incidental  part  of  his  duties  as  janitor, 
it  cannot  in  law  or  common  sense  be  deemed  an  actual  or  incidental  part 
of  any  of  the  kinds  of  work  enumerated  in  group  42  of  section  2  of  the  act 

That  Gleisner's  employer,  the  tenants,  or  Gleisner  himself,  regarded  his 
position  and  employment  as  that  of  "  janitor,"  a  non-enumerated  employment, 
is  of  course  not  decisive  of  his  right  or  lack  of  right  to  compensatiim  for 
occupational  injury.  Regardless  of  the  contractual  or  colloquial  designation 
of  the  duties  or  position  of  an  injured  employee,  the  question  remains  in 
every  instance  as  to  the  work  which  he  was  in  fact  doing  and  the  extent  to 
which  his  work  came  within  the  category  of  the  enumerated  employments. 
The  actuality,  rather  than  the  appellation,  is  the  sound  basis  for  the  Com- 
mission's action  in  determining  whether  an  employee  met  with  mishap  in 
the  course  of  an  enumerated  employment.  If,  within  the  scope  of  his  duties, 
he  was  injured  while  actually  and  unmistakably  doing,  at  the  moment,  work 
of  a  kind  specifically  defined  in  the  statute  as  "  hazardous,"  his  right  is  clear; 
midar  other  drcnmstances  his  right  must  depoid  on  proof  of  facts  regarding 
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which  the  present  findings  and  the  present  record  are  alike  inadequate  baala 
for  affirming  an  award. 

The  applicability  of  the  enumerations  or  d^nitions  of  ''employments'' 
deemed  entitled  to  the  protection  of  the  statute  is  of  course  not  to  be 
determined  narrowly  and  constrainedly,  but  rather  in  the  reasonable  and 
common  sense  mahner  essential  to  the  vitality  of  the  operation  of  the 
statute.  If  an  employee  is  hired  for  work  falling  exclusively  or  predomi- 
nantly within  one  or  more  of  the  enumerated  occupations,  his  right  to  com- 
pensation for  injury  in  the  course  of  his  employment  cannot  fairly  be  made 
to  hinge  on  a  finding  that  he  was,  at  the  moment  of  injury,  engaged  in  an 
act  clearly  constituting  the  direct  doing  of  work  named  in  the  act.  The 
painter's  right  to  compensation  for  injury  sustained  at  his  daily  trade  does 
not  depend  on  a  showing  that  he  was  at  the  moment  applying  a  brush, 
mudng  paints,  or  mounting  a  scaffold.  If  an  employee's  duties  are  exclu- 
sively or  predominantly  within  an  enumerated  employment  or  employments, 
and  he  is  injured  while  doing  work  fairly  within  the  scope  of  the  ordinary 
and  accustomed  fulfillment  of  such  duties,  he  has  a  rightful  claim,  even 
though  the  particular  act  he  was  doing  when  mishap  befell  him  would  not, 
of  and  by  itself,  ordinarily  be  described  by  the  use  of  phraseology  contained 
in  the  statute  or  as  the  doing  of  work  enumerated  in  the  statute.  To  hold 
otherwise  would  defeat  the  fair  purpose  of  the  law,  and  make  its  operation 
hinge  and  its  benefits  depend  on  harsh,  arbitrary  and  unworkable  distinc- 
tions which  would  inevitably  paralyse  its  practical  workings.  Where,  how- 
ever, as  apparently  here,  the  employee's  ordinary  duties  and  accustomed 
soope  of  activities  do  not  come  exclusively  or  predominantly  within  the 
category  of  enumerated  employments,  and  only  casually  and  incidentlly  does 
he  do  work  fairly  falling  within  that  category,  his  right  to  remuneration 
2nust  hinge  on  a  finding  that  he  sustained  injury  while  actually  and  momen- 
tarily doing  work  named  in  the  statute.  If  the  employer  shows  that  the 
employee  was  not  so  engaged  when  he  met  with  injury,  he  is  not  entitled  to 
reimbursement  under  the  statute,  even  though  he  at  times  did  work  embraced 
within  the  statute.  {Matter  of  McQueeney  v.  Butphen  d  Myer,  157  App.  Div. 
628;  Matter  of  Kohler  v.  Frohmann,  Id.  633;  Matter  of  Smith  v.  Price, 
168  id.  421;  Matter  of  Parsons  v.  Delatoare  d  Hudson  Co.,  167  id.  636.) 

Applying  the  forgoing  to  the  claim  at  bar,  it  is  clear  that  additional 
evidence  must  be  adduced  and  more  comprehensive  findings  made  before  a 
janitor,  who  casually  and  incidentally  did  plumbing,  repair  and  heating 
work,  may  receive  compensation  under  the  statute  for  injuries  received 
while  ascending  a  ladder  to  the  roof  for  the  purpose  of  hanging  a  flag. 

The  award  is  set  aside.  All  concurred.  Award  reversed  and  claim  dis- 
missed.    Oleisner  v.  Gross  d  Herhener,  170  App.  Div.  37,  Nov.  10,  1916. 

(2)  Employee  drowned  while  in  swimming  as  diversion  from 
work. — ^A  ddiveryinan,  returning  to  put  his  team  in  the  stable 
after  a  short  day's  work,  stopped  to  take  a  swim  and  lost  his  life 
by  drowning.  The  State  Industrial  Commission  found,  in  the 
following  ruling,  that  "  it  was  no  part  of  his  duty  to  go  in 
swimming : '' 
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Lton,  Ck>iniiii88ioiier. —  This  is  a  claim  by  the  mother  of  John  HcManns, 
deceased,  for  compensation  growing  out  of  his  death  on  August  10,  1914. 

It  seems  that  John  McManus  in  company  with  Edward  Healy  were  delir- 
ery  men  for  R.  H.  Macy  &.  Company  for  a  certain  territory  on  Long  Island. 
On  Monday,  August  10,  1914,  the  two  had  been,  in  the  morning,  deliTcring 
goods  sold  by  Macy  to  various  people  and  had  practically  completed  their 
day's  work  at  about  twelve  or  twelve-thirty  o'clock.  The  day  waa  a  short 
day  for  the  two  men,  because  on  Mondays  they  have  deliveries  for  the  sales 
made  on  the  previous  Saturday  and  Saturday  being  a  half  holiday,  the  sales 
are  much  smaller  than  on  other  days,  and  the  consequence  is,  that  the 
delivery  men  have  what  is  practically  a  half  day's  rest  on  Monday.  Healy 
testifies  that  they  had  their  work  all  done  and  were  on  the  way  to  putting 
their  team  in  the  stable  when  McManuB  suggested  that  being  a  hot  day 
he  would  go  in  for  a  swim,  they  being  in  the  vicinity  of  Jamaica  Bay.  To 
this  statement  Healy  made  no  objection  but  stayed  in  the  wagon  while 
MoManus  went  into  the  water.  McManus  was  drowned  and  the  claim  is 
made  by  the  mother  under  the  statute. 

In  order  to  succeed  the  claim  has  to  be  brought  within  the  definition  of  a 
personal  injury  as  defined  in  subdivision  7  of  section  3  of  the  Compensation 
Law,  and  it  must  be  shown  that  the  accident  arose  out  of  and  in  the  course 
of  the  employment.  I  am  entirely  unable  tp  see  how  it  can  be  said  that 
the  unfortunate  drowning  of  McManus  either  arose  out  of  or  in  the  course 
of  his  employment.  Certainly  it  was  no  part  of  his  duty  to  go  in  swim- 
ming. At  best  he  was  simply  allowed  to  do  so  by  his  co-employee  after 
their  day's  work  was  practically  done.  The  claim  that  the  decedent  was  in 
the  course  of  his  employment  when  he  went  in  swimming  because,  the  day 
being  hot,  he  was  imder  necessity  of  doing  so  in  order  to  prevent  prostration 
from  the  heat,  seems  to  me  has  no  basis  in  fact.  In  my  opinion  the  claim 
for  compensation  must  be  denied. 

The  CommisBlon  acted  upon  the  foregoing  matter  in  accordance  with  the 
foregoing  opinion.  McMa4iu8  v.  Uacy  d  Co,,  S.  D.  R.,  vol.  6,  p.  344,  Nov.  24, 
1916. 

(3)  Employee  injured  while  caiching  a  ride  along  a  public 
highway  on  a  private  vehicle  belonging  to  a  person  otiier  than  his 
employer, — ^An  employee  traversing  a  highway  in  the  course  of 
his  employment  is  entitled  to  compensation  for  injury  due  to 
ordinary,  but  not  to  extraordinary,  risks.  The  following  ruling 
of  the  State  Industrial  Commission  is  pertinent  in  this  conneo- 
tion: 

Bt  ths  Commission. —  The  claimant  in  this  case  was  employed  by  DeCarion 
&  Co.,  as  a  painter.  On  the  date  of  the  accident,  June  17,  1915,  he  had 
been  working  on  a  job  for  his  employer,  at  One  Hundred  and  Sixty-ninth 
street  and  St.  Nicholas  avenue.  He  stopped  work  about  6  o'clock  p.  m. 
and  started  for  the  office  of  the  employer  at  One  Hundred  and  Sixty-second 
street  and  St.  Nicholas  avenue,  where  he  was  required  to  report  before  going 
home.     In  going  to  the  office  he  jumped  upon  a  truck  v^ich  was  passing 
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along  the  highway.  After  riding  a  short  distance  the  truck  gave  a  Budden 
jolt  and  claimant  was  thrown  off,  receiving  injuries  consisting  of  a  fracture 
of  the  patella.  The  insurance  carrier  objects  to  the  claim  upon  the  ground 
that  the  injuries  did  not  arise  out  of  and  in  the  course  of  his  employment. 

As  a  general  rule,  accidents  which  happen  while  a  workman  is  going  to 
and  returning  from  work  are  not  considered  incidental  to  the  employment. 
This  rule,  howcTer,  does  not  apply  where  the  workman  is  required  to  be 
upon  the  street  in  the  performance  of  his  work.  In  the  claim  now  before 
the  Commission,  the  claimant  was  required  to  report  at  the  office  after  leav- 
ing the  place  where  he  had  been  working  during  the  day,  and  his  employ- 
ment was  not  terminated  until  he  had  reached  the  office.  Tlie  Compensation 
Law  of  this  State  was  apparently  intended  to  cover  risks  of  an  employment 
like  the  one  under  discussion,  because  the  term  "  employee "  includes  a  per- 
son "  in  the  course  of  his  employment  away  from  the  plant  of  his  employer.** 

The  point  to  be  decided  in  this  case  is  whether  the  particular  injury 
received  by  the  claimant  was  due  to  an  accident  which  was  a  natural  risk 
of  the  employment,  or,  in  other  words,  whether  the  accident  arose  out  of 
the  employment.  Two  cases  in  which  the  facts  are  practically  identical  have 
arisen  imder  the  Workmen's  Compensation  Law  of  England: 

In  the  case  of  Morrison  v.  Clyde  Navigation  Trustees,  2  B.  W.  C.  99, 
a  workman  was  walking  home  for  dinner  through  his  employer's  docks, 
which  were  traversed  by  a  railway  line.  While  within  his  employer's  prem- 
ises the  workman  endeavored  to  climb  on  to  a  wagon  which  was  traveling 
on  the  rails,  and  in  so  doing  he  fell,  receiving  injuries  resulting  in  serious 
and  permanent  disablement.  It  was  held  that  he  did  not  attempt  to  climb 
into  the  wagon  for  any  object  of  his  employers  but  for  his  own  convenience 
or  pleasure,  and  that  the  accident  did  not  arise  out  of  the  employment. 

In  the  case  of  Parker  v.  Pont,  5  B.  W.  C  .C. ,  a  farm  laborer,  at  the 

end  of  his  day's  work,  was  required  to  go  about  two  miles  to  his  employer's 
farm  to  receive  his  pay  and  obtain  instructions  for  the  next  day's  work. 
A  fellow  workman  going  the  same  route  with  a  cart,  invited  the  claimant 
to  ride.  He  did  so  and  was  thrown  out  and  injured,  by  the  horses  starting 
suddenly.  It  was  held  by  the  Court  of  Appeals  that  the  accident  did  not 
arise  out  of  the  employment. 

It  seems  clear  that  the  injury  received  by  the  claimant  was  not  due  to 
any  ordinary  risk  of  the  public  highway.  Had  this  claimant  taken  a  street 
ear  and  received  an  injury  in  consequence  or  suffered  an  injury  while  cross- 
ing the  street  or  passing  along  the  sidewalk,  an  entirely  different  question, 
and  one  very  likely  resulting  in  a  different  decision,  would  have  been  pre- 
sented. The  claim  is  disallowed.  Peers  Y.  De  Carton  d  Co.,  8.  D.  R.»  vol.  5, 
p.  426,  Oct  27,  1915. 

(4)  Employee  injured  by  medicine  or  other  svhstcunce  not 
taken  at  his  employer's  initiative  —  poison  taken  by  mistake. — 
A  carpenter  sent  to  install  machinery  in  a  tannery  complained 
of  being  ill.  An  employee  of  the  tannery  indicated  to  him  the 
plaoe  of  storage  of  some  epsom  salts.  By  mistake  for  the  salts, 
he  took  some  chloride  of  barium,  a  deadly  poison,  and  died  in 
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an  hour.  The  Commissioii  made  an  award  to  his  widow,  S.  D.  R, 
vol.  6,  p.  314.  The  Appellate  Division  affirmed  the  award  with- 
out opinion,  March  8,  1916,  but  the  Court  of  Appeals  reversed 
the  order,  stating  its  reasons  as  follows: 

HisoocK,  J.:  An  award  has  been  made  to  the  claimant,  respondent,  and 
sustained  hj  the  Appellate  Division,  to  compensate  her  for  the  death  of 
her  husband.  It  was,  in  substance,  found  by  the  commission  that  the 
deceased  was  in  the  employ  of  the  Oarley  Heater  Company,  a  corporation 
engaged  in  the  manufacture  and  installation  of  tannery  machinery;  that 
at  the  time  of  decedent's  death  this  company  was  installing  machinery  for 
another  company  and  the  decedent  was  engaged  in  the  performance  of  this 
work;  that  on  the  day  of  the  occurrence  in  question  he  suffered  from  some 
form  of  illness,  and  was  told  by  an  employee  of  the  company  for  whidi  the 
machinery  was  being  installed  to  take  some  epsom  salts,  and  was  informed 
where  a  large  quantity  of  these  were  stored  in  the  factory;  that  he  went  to 
the  place  indicated  but  by  mistake  took  some  chloride  of  barium,  which 
almost  immediately  caused  his  death. 

Assuming  that  this  occurrence  constituted  an  accident  imder  the  act  and 
that  it  arose  in  the  course  of  decedent's  employment,  we  are  entirely  unable 
to  see  that  it  ''arose  out  of  his  employment.*'  The  findings  do  not  indicate 
that  his  iUness  in  any  manner  resulted  from  his  employment  or,  even  if  it 
did,  that  his  employer  as  an  incident  to  or  condition  of  such  employment  had 
undertaken  to  supply  medical  attendance  or  medicines  in  ministering  to 
such  an  illness  as  this  was,  it  not  being  of  an  emergent  character.  The 
employer  had  done  nothing  to  authorize  or  induce  the  decedent  to  take  the 
poison  on  the  supposition  that  it  was  something  which  he  needed  or  which 
would  be  beneficial  to  him.  Decedent's  illness  and  his  attempt  to  minister 
thereto  were  not  ordinary  and  natural  incidents  to  his  employment.  On  the 
contrary,  it  is  found  that  decedent's  mistake  was  the  result  of  his  Tolun- 
tary  action  induced  by  the  advice  of  one  who  was  not  even  in  the  employ- 
ment of  his  employer  but  legally  was  an  utter  stranger  thereto.  It  was  an 
employee  of  the  company  for  which  decedent's  employer  was  working  who 
persuaded  or  advised  him  to  take  the  medicine  and  who  guided  him  to  the 
place  where  instead  of  taking  such  medicine  he  obtained  the  poison  which 
caused  his  death.  It  seems  to  us  thai  the  case  is  not  different  than  it 
would  have  been  if  the  decedent  voluntarily  acting  upon  the  advice  of  a 
stranger  had  visited  a  physician  who  injured  him  by  malpractice  or  had 
Bous^t  a  dispenser  of  prescriptions  who  gave  him  poison  instead  of  helpful 
medicine  and  certainly  it  could  not  be  said  that  such  an  occurrence  would 
have  arisen  out  of  his  employment  within  the  meaning  of  the  statute. 

The  case  is  clearly  distinguishable  from  those  cited  by  the  learned  counsel 
for  the  respondent  where  an  employee  seeking  to  do  something  which  was 
inevitably  connected  with  his  employment  and  an  incident  thereto,  as  obtain- 
ing a  drink  of  water,  had  been  injured  by  foul  water  which  he  might  have 
been  expected  to  drink  or  by  some  poisonous  liquid  placed  at  a  point  where 
it  might  reasonably  be  mistaken  for  drinking  water. 

We  think  that  the  order  should  be  reversed  and  the  daim  dismissed,  with 
costs  against  the  commissioiL 
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WiLLASD  Babtlett,  €h.  J.,  Chase,  Cxtdbeback,  Uooan,  Cabdozo  and 
FoxrsD,  JJ.,  concur.  Order  rerersed,  etc  O'Neil  y.  Carley  Heater  (7o.,  218 
N.  Y.  414,  June  16,  1916* 

(5)  The  employee  is  injured  hy  horseplay. —  Millie  De  Filip- 
pis,  a  fifteen-year-old  factory  girl,  lost  the  use  of  an  eye  by  the 
sportive  scissors  thrust  of  a  girl  oo-employea  The  court  held 
that  the  accident  arose  "  in  the  course  of  '*  but  did  not  "  arise  out 
of*  her  employment.    It  said: 

"The  injury  resulted  solely  from  the  sportive  act  of  a  co- 
worker who  was  in  no  way  representing  the  master  and  which 
act  in  no  way  grew  out  of  or  was  connected  with  the  employ- 
ment" 

The  decision  appears  to  involve  elements,  elimination  of  which 
the  court  has  elsewhere  declared  to  have  been  a  main  object  in 
the  enactment  of  the  law  of  compensation.  It  seems  to  recognize 
fatUt  where  the  injured  employee  is  an  active  participant  in  the 
horse-play.  It  denies  responsibility  of  the  employer  for  the  char- 
acter and  conduct  of  the  employee's  co-employeea.  The  British 
cases  cited  suggest  the  fellow-servant  doctrine.  Injury  by  horse- 
play differs  from  injury  by  assault.  It  seems  that  compensation 
should  be  denied  to  a  foreman  injured  while  at  work  by  a  piece 
of  iron  maliciously  thrown  by  one  of  his  subordinates  at  another 
but  should  be  granted  to  him  if  he  is  injured  by  the  same  piece 
of  iron  thrown  at  him  by  the  same  subordinate  in  anger  at  his 
reproofs  in  the  capacity  of  a  superior.  The  court  concludes  that 
*'  if  the  act  be  deemed  unjust  or  unsatisfactory  the  remedy  is  with 
the  Legislature."  The  Court  of  Appeals  has  affirmed  the  Appel- 
late Division's  decision  without  opinion,  October  24,  1916.  The 
opinion  of  the  Appellate  Division  in  full  is  as  follows: 

Lton,  J.:  The  question  presented  by  this  appeal  are  whether  the  injuries 
Buatained  by  the  claimant  were  accidental  injuries,  and  if  so,  whether  they 
were  injuries  ''arising  oat  of"  her  employment,  within  the  intent  of  the 
Workmen's  Compensation  Law  (Consol.  Laws,  chap.  67  [Laws  of  1914, 
ehap.  41],  I  10). 

The  claimant^  a  girl  fifteen  years  of  age,  was  employed  as  an  operator  of 
a  button-hole  machine  in  the  mannfacture  of  shirts  and  pajamas.  Oon- 
neeted  with  the  factory  were  two  adjoining  toilet  rooms  having  a  partition 
between  them.  The  Commission  has  found,  upon  somewhat  contradictory  evi- 
dence, that  "At  about  two  o'clock  in  the  afternoon,  Millie  Be  Filippis  went 

*  Compai9  the  case  oi  ivy  polsonlDg,  p.  — ,  following. 
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to  the  toilet,  and  she  was  struck  on  the  arm  by  something,  and  looked  through 
a  crack  to  see  where  the  article  had  come  from,  when  a  girl  in  the  adjoining 
toilet  thrust  some  scissors  in  the  crack  into  her  eye,  causing  a  loss  of 
75  per  cent  of  the  vision  of  right  eye,  and  the  consequent  loss  of  the  use 
of  the  eye  ♦  ♦  ♦.  The  injuries  to  Millie  De  Filippis  were  accidental 
injuries,  and  arose  out  of  and  in  the  course  of  her  employment    *    *    *." 

I  think  the  occurrence  was  properly  held  to  have  been  accidental.  {Trim 
Joint  Diatrict  School  v.  Kelly,  7  B.  W.  C.  C.  274;  30  T.  L.  Rep.  462.)  The 
event  was  unlooked  for,  and  not  designed  or  expected  by  either  girl,  and 
within  the  popular  and  ordinary  use  of  the  word  was  an  accident.  I  think, 
also,  that  the  injury  arose  in  the  course  of  her  employment.  But  can  the 
injury  be  said  to  have  arisen  ''out  of*'  the  employment  of  the  claimant? 
Undoubtedly,  while  accepting  the  conveniences  of  the  toilet,  the  claimant 
was  still  in  the  employ  of  the  master.  {Houston  d  Teaas  C,  R.  Co.  v. 
Turner,  99  Tex.  547;  Elliott  v.  Rew,  6  W.  C.  C.  27;  Zahriehie  v.  Erie  R,  Co., 
85  N.  J.  L.  157.)  Her  being  there  was  reasonably  incidental  to  and  within 
the  scope  of  her  employment.  It  was  in  the  interest  of  her  employer  as 
well  as  of  herself  that  she  should  be  able  to  continue  her  work  without 
physical  inconvenience. 

Had  an  accidental  injury  resulted  from  the  condition  of  the  room,  or  of 
the  toilet  appliances,  the  injury  might  properly  have  been  held  to  have  arisen 
out  of  the  employment.  In  fact,  had  there  been  a  nail  or  a  scissors  blade 
imbedded  in  the  wood  and  projecting  from  the  side  of  the  partition,  which 
accident ly  injured  her  eye  as  she  turned  to  see  what  touched  her,  I  think  the 
injury  would  have  been  incidental  to  the  use  of  the  room  for  toilet  purposes, 
and  claimant  entitled  to  an  award.  However,  the  injury  resulted  solely  from 
the  sportive  act  of  a  coworker  who  was  in  no  way  representing  the  master, 
and  which  act  in  no  way  grew  out  of  or  was  connected  with  the  employment. 
A  test  spoken  of  in  the  case  of  Plumb  v.  Cohden  Flour  Mills  Co,,  Ltd. 
(7  B.  W.  O.  C.  1),  as  a  sound  and  convenient  test  in  determining  whether 
the  injury  arose  out  of  the  employment  is  whether  it  is  in  the  scope  or 
sphere  of  the  employment.  The  injury  in  the  case  at  bar  was  not  a  peril  of 
the  service,  nor  was  it  reasonably  incidental  to  the  employment.  It  was 
not  an  assault  which  had  its  origin  in  the  nature  of  the  employment,  nor 
was  in  any  way  whatever  connected  with  the  master's  work.  In  Matter  of 
McNieol  (215  Mass.  497)  the  court  said:  ''It  [an  injury!  'arises  out  of 
the  employment  when  there  is  apparent  to  the  rational  mind,  upon  eon- 
sideration  of  all  the  circumstances,  a  causal  connection  between  the  con- 
ditions under  which  the  work  is  required  to  be  performed  and  the  resulting 
injury.  Under  this  test,  if  the  injury  can  be  seen  to  have  followed  as  a 
natural  incident  of  the  work  and  to  have  been  contemplated  by  a  reason- 
able person  familiar  with  the  whole  situation  as  a  result  of  the  exposure 
occasioned  by  the  nature  of  the  employment,  then  it  arises  'out  of  the 
employment."  In  the  case  at  bar  there  was  no  causal  connection  between 
the  work  and  the  injury  resulting  from  the  independent  affirmative  act  of  a 
coworker.    The  following  are  some  of  the  cases  bearing  upon  the  subject: 

Where  an  employee  lost  the  sight  of  one  eye  when  a  fellow-employee  came 
from  another  room,  pointed  a  toy  camera  at  him,  and  before  he  could  pro- 
tect himself,  discharged  the  spring  projectile,  which  struck  him  in  the  eye; 
held,  that  the  accident  did  not  arise  out  of  the  employment  and  that  the 
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elaim  for  compensation  ahould  be  denied.  {Fishervng  v.  Daly  Brot.  d  Royal 
Indemnity  Co.,  California  Industrial  Commission,  June  16,  1915.) 

A  maliciously  threw  a  piece  of  iron  at  B,  but  struck  the  eye  of  C,  who 
was  at  work;  held,  that  the  accident  to  C  did  not  arise  out  of  and  in  the 
course  of  his  employment.  {Armit<igB  ▼.  Lanccthire  d  Yorkshire  Ry.  Co^ 
4  W.  C.  C.  6.) 

Some  workmen  as  a  practical  joke  put  a  hook  of  their  employer's  crane 
which  they  were  working,  through  the  neck  cloth  of  a  fellow-workman,  who 
was  at  the  time  engaged  in  his  work  on  his  employer's  wharf,  and  commenced 
to  draw  him  up  through  the  warehouse.  The  man  held  the  chains  with  his 
hands  as  long  as  he  could,  but  eyentually  had  to  let  go  his  hold  and  fell  a 
considerable  distance  and  was  seriously  injured;  held,  that  the  injury  did 
not  arise  out  of  the  employment.  {Fitzgerald  v.  Clarice  d  Son,  1  B.  W.  0.  C. 
197;  L.  R.  [1908]  2  K.  B.  796;  99  L.  T.  Rep.  101.) 

Sereral  boys  were  employed  picking  stones  and  bats  out  of  coal  running 
past  on  a  belt.  It  was  their  duty  to  throw  these  into  a  cart  nearby.  One 
boy  maliciously  threw  a  stone  at  another  and  so  injured  him  that  his  eye 
had  to  be  removed.  There  was  a  notice  posted  up  prohibiting  the  throwing 
of  stones,  but  no  direct  evidence  that  the  boys  were  in  the  habit  of  throwing 
stones  at  each  other;  held,  the  accident  did  not  arise  out  of  the  employment. 
(Clayton  v.  HardtDusk  Colliery  Co.,  Ltd.,  7  B.  W.  C.  C.  643.) 

A  domestic  servant  while  engaged  in  the  performance  of  her  duties  was 
struck  in  the  eye  by  a  child's  ball  playfully  thrown  at  her  by  a  fellow- 
servant  —  the  child's  nurse  —  with  the  result  that  she  almost  completely 
lost  the  sight  of  the  eye;  held,  that  the  accident  was  not  one  arising  out 
of  the  employment  within  the  meaning  of  the  English  Workmen's  Com- 
pensation Act  of  1906  (6  Edw.  7,  chap.  58,  |  1,  subd.  1).  {Wilson  v.  Laing, 
2  B.  W.  C.  C.  118;  46  S.  L.  R.  843.) 

Claimant  having  just  washed  her  hands  upon  the  completion  of  certain 
work,  was  struck  and  injured  by  a  ball  of  burlap  thrown  in  a  spirit  of 
play  by  one  of  her  coemployees  at  another;  held,  that  the  injury  did  not 
arise  out  of  and  in  the  course  of  the  employment  {Howley  v.  American 
Mut.  lAa.  Ine.  Co.,  Mass.  Ind.  Ace  Bd.  Case  No.  1032;  Nat.  Corap.  Journ. 
[Nov.   1914],  vol  1,  No  11,  p.  20.) 

A  workman  for  no  apparent  reason  deliberately  assaulted  a  fellow-workman, 
who,  in  trying  to  prevent  himself  falling  over  a  moving  rope,  swung  up  his 
hand  which  was  holding  a  hammer,  and  injured  the  other  workmen's  eye; 
held,  that  the  accident  did  not  arise  out  of  and  in  the  course  of  the  employ- 
ment.     {Shaw  V.  Wigan  Coal  d  Iron  Co.,  Ltd.,  3  B.  W.  C.  C.  81.) 

In  the  following  cases  also  it  was  held  that  the  injury  did  not  arise  out 
of  the  employment: 

A  boy  sent  to  dean  a  machine  at  rest  was  larking  with  another  boy,  and 
accidentally  started  the  machine  thereby  injuring  himself.  {Cole  v.  Evans, 
4  B.  W.  O.  C.  138.) 

A  turner  while  larking  with  another  turner  was  knocked  into  a  lathe  and 
injured.  {Wrigley  v.  Nasmyth,  Wilson  d  Co.,  W.  C.  &  Insur.  Rep.  [1913], 
145.) 

daimant  while  employed  at  his  bench  was  struck  on  the  knee  by  a  block 
thrown  by  some  person  to  him  unknown,  whether  in  jest  or  malice  he  conld 
not  say.     {Matter  of  Boelema,  Mich.  Ind.  Ace.  Board.,  4  N.  C.  C.  A.  856.) 
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However,  it  was  held  in  Hidley  ▼.  Mooabrugger  (Supreme  Court  of  New 
Jersey,  Feb.  1916,  87  N.  J.  L.  103;  8  N.  C.  C.  A.  28^;  93  Atl.  Rep.  79) 
that  where  a  plumber,  while  passing  to  a  bin  to  get  fittings  for  a  job,  dodged 
the  attack  of  the  arm  of  a  fellow-workman,  thrown  out  in  a  spirit  of  fun 
either  to  knock  off  his  hat  or  to  strike  him  and  in  doing  so  slipped  and  fell 
on  the  descending  concrete  floor,  whereby  he  received  injuries  from  which  he 
died,  the  accident  arose  out  of  his  employment  within  the  New  Jersey  Work- 
men's Compensation  Act.  (See  New  Jersey  Laws  of  1911,  chap.  95,  as  amd.) 
It  is  to  be  observed,  however,  that  in  that  case  the  cause  of  the  accident 
was  two-fold,  and  that  it  was  very  much  owing  to  the  descending  conerete 
floor,  and  that  to  such  extent  a  causal  connection  existed  between  the  con- 
ditions under  which  the  work  was  required  to  be  performed  and  the  result- 
ing injury.  It  is  also  to  be  observed  that  the  New  Jersey  Workmen's  Com- 
pensation Act  does  not  limit  the  liability  of  the  employer  to  certain  specified 
hazardous  employments  as  the  New  York  act  does,  but  that  the  New  Jersey 
act  covers  all  employments,  exclusive  of  casual  employments.* 

As  suggested  in  the  opinion  in  Matter  of  yetoman  v.  Netoman  (169  App. 
Div.  74fi),  decided  at  this  term,  the  words  "arising  out  of  and  in  the 
course  of  his  employment,"  in  section  10  of  our  statute,  were  taken  from 
the  English  Workmen's  Compensation  Act  of  1906  (6  Edw.  7,  chap.  68,  |  1, 
Bubd.  1),  with  which  the  members  of  the  Wainwright  Commission  were 
familiar,  as  they  doubtless  were  also  with  the  decisions  under  that  act; 
hence  due  consideration  should  be  given  to  such  decisions  in  passing  upon 
the  construction  to  be  given  to  the  language  in  question.  {BeUegarde  y 
Union  Bag  d  Paper  Co.,  90  App.  Div.  677,  581;  36  Cyc.  1154-1167.) 

While  the  injuries  suffered  by  the  claimant  must  necessarily  excite  the 
sympathies  of  the  court,  the  interpretation  of  the  statute  above  given  seems 
to  be  the  necessary  one,  even  giving  the  language  as  broad  a  construction 
as  can  fairly  be  given  it.  If  the  act  be  deemed  unjust  or  unsatisfactory  the 
remedy  is  with  the  Legislature. 

The  award  made  by  the  Commission  must  be  reversed.  All  concurred, 
except  Kellogg  and  Woodwabd,  JJ.,  dissenting.  Award  reversed  and  claim 
dismissed.    De  FUippie  v.  FaXkenherg,  170  App.  Div.  153,  Nov.  10,  1915. 

In  connection  with  the  DeFilippis  case,  the  three  following 
cases,  in  which  the  Commission  likewise  awarded  compensation^ 
are  suggestive:  KeUeher  v.  Stvift  &  Co.,  S.  D.  R.,  vol.  4,  p.  356, 
in  which  a  meat  handler's  eye  had  been  destroyed  by  a  tag 
fastener  tossed  by  a  fellow  workman;  Boesenberg  v.  ButtericJe 
Pvhlishing  Co.,  S.  D.  R,  vol.  4,  p.  367,  in  which  a  pressman  had 
slapped  a  sleeping  fellow  workman  to  awaken  him  and  inciden- 
tally to  the  act  lost  his  eye  in  a  collision  with  a  press  rack;  and 
Markell  v.  Oreen  FeU  Shoe  Co.,  S.  D.  R,  vol.  8,  p.  487;  —  App. 
Biv.  — ,  Nov.  16,  1916,  in  which  a  shoe  factory  employee  lost  his 

•  Hutletf  ▼'  Moo$Wugger  wts  reversed  November  15,  1916  (96  Atl.  Bcp.  1007.— 
IBiP. 
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eye  from  a  pencil  point  protruding  from  the  pocket  of  a  fellow 
workman  who  embraced  him  in  order  to  attract  his  attention. 

(6)  The  employee's  injury  is  due  to  assault  not  connected  with 
his  work. — ^A  ruling  of  the  New  York  State  Workmen's  Com- 
pensation Commission  illustrative  of  this  point  is  that  of  Myers 
V.  Smith,  decided  March  29,  1915,  and  filed  as  Qaim  No.  6222. 
Myers,  an  employee  in  an  Albany  brickyard,  was  stabbed  by  an 
Italian  oo-employee,  July  13,  1914.  The  direct  cause  of  the 
affair  appears  to  have  been  a  dispute  about  drinking  water  and 
the  general  cause,  race  feeling.  The  testimony  was  conflicting  on 
the  score  of  Myers'  participation  in  the  resulting  fight.  The 
deputy  in  charge  recommended  an  award  of  compensation  but 
the  Commission  after  investigation  disallowed  the  claim  ''on  the 
ground  that  the  injuries  received  by  the  claimant  did  not  arise 
out  of  the  employment." 

Another  illustration  is  the  case  of  Cowen  v.  Cowen's  New  Shirt 
Laundry,  unanimously  affirmed  by  the  Appellate  Division  under 
date  of  December  29,  1916.  The  manager  of  the  laundry  was  shot 
by  an  employee  whom  he  had  discharged.  The  grounds  upon 
which  the  Commission  denied  an  award  to  his  dependents  are 
stated  by  Commissioner  Lyon  as  follows : 

Lton,  Commissioner. —  I  am  unable  to  see  how  Mr.  Oowen's  death  can  be 
held  to  have  resulted  from  an  accident  arising  out  of  and  in  the  course  of 
his  employment.  It  is  true  there  is  evidence  in  the  case  that  Ward,  prior  to 
and  on  the  day  of  his  discharge,  frequently  made  remarks  which  might  be 
construed  as  threats  against  Mr.  Cowen.  He  is  said  to  have  stated  that 
Jack,  meaning  Mr.  Cowen,  ''nagged"  him;  that  such  men  as  he,  Cowen,  had 
brought  on  the  war  in  Europe  and  ought  to  be  shot;  that  he  would  ''get 
him;"  that  he  would  "beat  him  up,"  and  expressions  of  this  character. 
There  is  also  some  evidence  that  Mr.  Cowen  had  been  told  of  these  threaten- 
ing remarks  and  that  when  Ward  came  to  be  discharged,  he  delegated  that 
duty  to  his  brother  rather  than  make  the  discharge  himself. 

The  aet  of  killing  Mr.  Cowen  appears  to  be  either  that  of  a  mad  man  or 
of  a  man  w9io  was  "  crazy  drunk,"  as  some  of  the  witnesses  said  Ward  some- 
timea  became.  It  has  been  held  that  where  an  employee  feeling  aggrieved 
during  the  period  of  his  employment  with  another  employee,  for  something 
growing  out  of  the  employment,  assaults  his  co-employee,  that  such  an 
aasanlt  is  an  accidental  injury  within  the  meaning  of  the  Compensation 
Law;  but  I  am  unable  to  see  how  the  act  of  a  man  who  was  apparently  in 
the  mental  condition  that  Ward  was  in,  who  does  not  commit  his  act  of 
violence  during  his  employment  but  eight  months  after  his  discharge,  can  be 
held  to  be  so  connected  with  the  employment  as  to  make  the  recipient  of 
his  act  subject  to  compensation.  There  is  no  evidence  in  the  case  that  Ward 
ftad  any  reMon  for  his  alleged  feeling  against  Mr.  Cowen.     An  assauli  to 
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oome  within  the  CompenBation  Act,  in  my  opinion,  muii  he  ^ther  pending 
the  employment  of  the  one  who  commit  it,  or  eo  shortly  after  tiie  cessation 
of  the  employment  as  to  be  necessarily  connected  with  it,  or  at  least  must 
be  for  some  real  grievance  shown  to  have  arisen  ont  of  the  employmeni  or 
both. 

The  present  application,  I  think,  comes  within  neither  of  these  cases  and 
I  advise  that  an  award  be  denied.  Cotom  ▼.  Cotom's  New  Skirt  Lavndry, 
Inc.,  8.  D.  R.,  vol.  8,  p.  4S1,  May  3,  1916. 

Cases  of  assault  in  which  awards  were  made  on  the  ground  that 
the  assaults  arose  oat  of  the  employmeiit  are  presented  below, 
pp.  206-217: 

(7)  The  employee's  injury  is  due  to  disease  not  attributable 
to  his  work. —  Disease  resulting  from  an  accident  is  compensatable 
(Workmen's  Compensation  Law,  §  3,  subd.  7),  but  accidental 
injury  resulting  from  disease  is  not  compensatable.  A  ^^  faint- 
ing spell "  due  to  a  weak  heart  caused  an  employee  to  fall  upon 
a  hard  pavement  and  fracture  his  skull.  The  Appellate  Diyicdoii 
so  found  in  direct  contradiction  of  a  finding  of  the  State  Indus- 
trial Commission.  The  court's  statement  of  the  facts  and  deci- 
sion reversing  the  Commission's  award  is  as  follows: 

WooDWASD,  J.  The  award  made  and  the  proceedings  had  in  the  State 
Industrial  Commission  with  reference  to  this  claim  were  alike  predicated 
upon  serious  misunderstanding  of  the  fundamental  requisites  of  that  fair 
arbitrament  of  ''  the  substantial  rights  of  the  parties,"  whidi  is  directed  by 
section  68  of  the  Workmen's  Compensation  Law  (Consol.  Laws,  chap.  67; 
Laws  of  1914,  chap.  41).  The  proceedings  before  the  Commission  disclose  a 
basic  misapprehension  as  to  the  meaning  and  requirements  of  sections  21, 
67  and  68  of  the  law,  and  the  outcome  is  an  award  upon  a  claim  which 
should  have  been  dismissed. 

The  deceased  was  an  assistant  foreman  in  the  employ  of  the  street  depart- 
ment of  the  Brooklyn  Union  Gas  Company.  His  duties  were  negligible,  so 
far  as  active  physical  work  or  exertion  was  concerned.  While  he  was  sweep- 
ing dirt  and  pebbles  off  the  paving  in  the  vicinity  of  the  work  being  done 
by  the  gang  of  men  to  which  he  was  attached,  he  suddenly  fell  to  the  street. 
Seventeen  days  later  he  died  in  the  hospital,  and  an  autopsy  revealed  that 
in  his  fall  he  had  evidently  received  a  fracture  of  the  skulL  The  same 
autopsy  disclosed  that  the  fall  had  in  all  probability  been  due  to  an  attack 
of  cardiac  syncope,  to  which  the  previous  condition  of  the  heart  predisposed 
it.  At  the  time  the  deceased  was  recovering  his  wits,  after  his  fall  to  the 
pavement,  he  told  a  fellow  workman  that  ''a  weak  spell  must  have  oome 
to  him,"  and  on  the  following  day  he  told  an  examining  physician  thai 
''he  had  a  dizzy  spell." 

The  claimant's  original  theory  had  evidently  been  that  this  cardiac  syncope 
and  fainting  was  due  to  the  presence  of  an  excessive  quantity  of  gaa  eman- 
ating from  the  trench  near  which  the  decedent  was  when  he  fell.    The  proof 
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wlioUy  failed  to  give  any  support  to  that  theory,  and  the  Oommiuioin  bMed 
its  award  ingtead  upon  a  finding  that  Oolline  ''  etumbled  over  tome  obetruc- 
tion  in  the  street  and  fell  to  the  ground."  All  the  eyidence  adduced  before 
the  Commission  negatiyed  the  idea  that  there  was  any  ''  obstruction  in  the 
Btreet,"  anything  over  which  Collins  did  stumble  or  might  haye  stumbled. 
There  was  no  evidence  adduced  to  indicate  that  Collins  did  stumble,  or  that 
he  fell  as  a  consequence  of  doing  or  while  doing  any  particular  act  or  while 
putting  forth  any  particular  exertion.  There  was  not  a  vestige  of  evidence 
in  the  case  to  indicate  that  Collins'  fall  was  due  to  anything  except  that, 
while  standing  in  the  street,  he  happened  to  have  a  sudden  attack  of  cardiac 
syncope,  to  which  he  was  predisposed.  There  was  nothing  to  sustain  the 
finding  that  hie  injury  was  ''accidental"  or  that  it  arose  ''out  of"  the 
employment,  except  in  the  sense  and  to  tiie  extent  that  his  sudden  spell 
of  fainting  came  during  working  hours  and  had  more  serious  oonse- 
qiienoes  because  at  the  time  he  was  standing  on  a  hard  pavement. 

The  claimant  in  fact  presented  no  "proof"  or  ''evidence"  at  all,  and 
rested  her  case  solely  upon  the  "employee's  claim  for  compensation,"  a 
paper  so  **  fearfully  and  wonderfully  "  drawn  that  it  did  not  correctly  state 
the  deceased's  employment  or  the  street  in  which  he  fell,  and  left  doubt 
for  the  most  part  whether  the  claimant's  husband  was  alive  or  dead  at  the 
time  the  paper  was  filled  out.  Even  the  allegations  of  this  paper  showed 
no  "  stumbling,"  no  "  obstruction,"  no  "  accident,"  nothing  arising  "  out  of  " 
ilie  employment;  the  employer's  proofs  disproved  the  "gas"  and  the 
"obstruction"  theories,  and  indicated  that  there  was  no  "stumbling." 

Nevertheless,  at  the  close  of  the  hearing,  the  deputy  who  sat  in  behalf 
of  the  Commission  said:  "I  am  going  to  deny  your  request  and  allow  the 
elaim  on  the  basis  that  the  accident  arose  out  of  and  in  the  course  of  the 
employment,  in  the  absence  of  proof  to  the  contrary,  and  on  the  further 
ground  that  the  testimony  of  the  witnesses  would  indicate  that  there  was 
an  accident." 

Hue,  and  the  Commission's  subsequent  finding  of  fact  as  to  an  "acci- 
dent" throu^  "stumbling  over  some  obstruction,"  were,  of  course,  as  we 
have  already  pointed  out,  lacking  in  evidence  tending  to  support  the  same, 
and,  hence,  fully  reviewable  here.  It  should,  moreover,  be  said  that  the 
deputy  commissioner  incorrectly  stated  and  applied  the  presumptions  aris- 
ing under  section  21  of  the  act.  There  is  nothing  in  section  21,  or  any 
other  part  of  the  act,  which  relieves  a  claimant  from  producing  evidence 
that  the  injuries  arose  "  out  of  and  in  the  course  of  "  an  employment  of  the 
injured  person  by  the  employer  against  whom  the  claim  is  directed.  Once 
that  evidence  of  the  employment,  the  injury  in  the  course  of  it,  the  injury 
as  result  of  something  arising  from  the  employment,  is  submitted,  the  first 
presumption  enumerated  in  section  21  carries  presumption  of  the  Commis- 
sion's jurisdiction,  the  applicability  of  the  statute,  the  "hazardous"  char- 
acter of  the  employment  proved,  and  the  inclusion  of  the  work  being  done 
by  the  injured  person  at  the  time  of  the  injury  within  the  scope  of  an 
"  employment,''  enumerated  and  defined  as  "  hazardous  "  {Matter  of  McQweney 
Y.  Suiphen  d  Myer,  lfi7  App.  Div.  628;  Matter  of  Kohler  ▼.  Frohmawn,  Id. 
534),  and  the  second,  third  and  fourth  items  of  section  21  carry  presump- 
tions covering,  in  the  absence  of  substantial  evidence  to  the  contrary,  the 
other  conditions  precedent  specified  in  section  10.     The  Commission  is  not 
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authorised,  however,  to  make  an  award  under  the  act  in  the  ahaenoe  of  at 
least  8ome  evidence  that  the  employee  met  with  an  injury  while  he  was  at 
work  for  the  specified  employer,  and  as  a  consequence  of  something  that  had 
a  relation  to  the  work  of  the  employer,  something  done  by  him  or  by  others 
while  he  was  so  employed.  The  act  does  not  undertake  to  make  the  employer 
an  insurer  of  the  life,  health  or  regular  heart  action  of  an  employee  during 
the  hours  of  labor,  in  the  absence  of  proof  that  injury  was  due,  for  example, 
to  a  fall  caused  by  cardiac  syncope  arising  from  over-exertion  in  the  course 
of  the  employment. 

The  errors  of  this  Commission  were  such  as  to  fall  clearly  within  the 
powers  and  duty  of  this  court  to  curb  and  correct.  The  time  has  not  yet 
come  when  money  may  be  taken  directly  from  an  employer  and  indirectly 
from  the  patrons  of  a  great  public  utility  upon  such  a  paucity  of  proofs 
and  such  a  pretense  of  judicial  findings  as  are  revealed  by  this  record. 

The  claim  is  remanded  to  the  Commission;  unless  further  and  satisfac- 
tory proof  is  adduced,  it  should  be  dismissed. 

All  concurred,  Lton,  J.,  in  result,  except  Kellooo,  P.  J.,  dissenting; 
l^MTTH,  P.  J.,  not  being  a  member  of  the  court  at  the  time  of  the  decision; 
UocuRANE,  J.,  not  sitting. 

Award  reversed,  and  matter  remitted  to  the  Commission  for  its  action. 
CoUins  V.  Brooklyn  Union  Qas  Co.,  171  App.  Div.  381,  January  18,  1916. 

b.  Injuries  in  employment  not  included  under  Workmen's 
Compensation  Law,  §  2. —  By  inclusion  or  exclusion  the  two  suc- 
cessive commissions  and  the  courts  have  been  defining  and  fixing 
the  limits  of  the  forty-three  separate  groups  enumerated  in  Wort 
men's  Compensation  Law,  §  2.  The  effect  of  these  court  deci- 
sions as  precedents  has  been  aifected  adversely  or  favorably  by 
the  half  a  hundred  amendments  to  Workmen's  Compensataon 
Law,  §  2,  made  by  L.  1916,  ch.  622.  The  opinions  whose  texts 
follow  establish  the  general  rule  of  judicial  construction  for  §  2. 

In  De  La  Oardelle  v.  Hampton  Co.,  the  Appellate  Division 
affirmed  a  determination  of  tihie  Workmen's  Compensation  Com- 
mission that  the  preparation  of  meats  and  food  stuffs  named  in 
Workmen's  Compensation  Law,  §  2,  groups  30  and  33,  does  not 
embrace  ordinary  cooking  operations.  Justice  Woodward  (con- 
curring) said :  "  It  is  no  function  of  the  courts  to  extend  by 
judicial  determination  the  category  of  occupations  entitled  to  the 
protection  of  the  statute."    The  full  text  is  as  follows: 

Lton,  J.:  Tlie  deceased  was  employed  as  a  butcher,  or  assistant  to  the 
chef,  at  the  Hampton  Hotel  in  Albany.  His  duty  was  the  distribution  of 
meats  to  the  cooks  as  ordered.  Wliile  boning  a  leg  of  mutton  on  the  butcher 
block,  his  knifu  uccidiMi tally  slipped  and  severed  an  artery  in  his  groin, 
resulting  in  femoral  hemorrhage,  causing  his  death* 
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Goncededly,  his  death  aroee  out  of  and  in  the  oourie  of  his  employment, 
and  was  not  occasioned  by  any  of  the  excepted  causes  stated  in  the  Work- 
men's Compensation  Law  (Oonsol.  Laws,  chap.  67;  Laws  of  1913,  chap.  816, 
as  re-enacted  and  amended  by  Laws  of  1014,  dhap.  41,  and  amd.  by  Laws 
of  1914,  chap.  316). 

The  Hampton  Company  had  secured  compensation  to  its  employees  by 
insuring  with  the  Fidelity  and  Deposit  Company  of  Maryland.  His  widow, 
as  dependent  upon  her  husband  for  support  at  the  time  of  his  death,  pre- 
sented a  claim  for  compensation.  Alter  a  hearing  duly  had,  the  Compensa- 
tion Commission,  holding  that  the  deceased  was  not  engaged  in  a  hazardous 
employment  within  the  meaning  of  the  State  Workmen's  Compensation  Law, 
unanimously  denied  the  claim  of  the  widow  for  compensation.  From  such 
decision  this  appeal  has  been  taken. 

The  appellant  contends  that  the  deceased  was  engaged  in  a  hasardous 
employment  embraced  within  groups  30  and  33  of  section  2  of  the  Work- 
men's Compensation  Law,  which  read  as  follows:  "Group  30.  Packing 
houses,  abattoirs,  manufacture  or  preparation  of  meats  or  meat  products  or 
glua"  ''Group  33.  Canning  or  preparation  of  fruit,  vegetables,  fish  or 
food  stuffs;  pickle  factories  and  sugar  refineries." 

It  was  the  opinion  of  the  Commission  that  the  preparation  of  meats  and 
the  preparation  of  food  stuffs,  as  the  word  "  preparation  '*  was  used  in  sec- 
tion 2  of  the  Workmen's  Compensation  Law,  did  not  mean  the  ordinary 
preparation  of  meat  or  food  stuffs  for  cooking  purposes,  but  involved  a 
preparation  by  some  mechanical  device,  or  a  preparation  which  either  changed 
the  form  of  the  material  to  render  it  suitable  for  use,  or  changed  the 
nature  of  the  material  for  the  same  purpose.  Under  this  construction  of  the 
law,  the  Commission  denied  the  claim  of  appellant  lor  compensation. 

We  think  the  claimant  was  not  entitled  to  compensation,  and  that  the 
determination  of  the  Workmen's  Compensation  Commission  should  be 
affirmed,  but  without  costs. 

All  conenrred;  Woodwabd,  J.,  in  opinion. 

WooDWABD,  J.  (concurring) :  I  concur  and  vote  to  afllrm  the  unanimous 
determination  of  the  State  Workmen's  Compensation  Commission  that  the 
claimant's  husband  was  not,  at  the  time  of  the  mishap  which  inflicted  upon 
him  mortal  injury,  engaged  in  an  employment  which  the  Legislature  has 
designated  as  '' haiiardous."  As  the  result  of  extensive  investigations,  con- 
ducted under  legislative  authority  by  the  so-called  Wainwright  Commission, 
the  State  Factory  Investigating  Commission  and  the  State  Department  of 
Labor,  the  Legislature  enacted  in  1914  the  Workmen's  Compensation  Law 
'(Consol.  Laws,  chap.  67  [Laws  of  1914,  chap.  67],  as  amd.  by  Laws  of  1914, 
chap.  316),  embodying  a  new  plan,  theory  and  basis  of  indemnity  to  work- 
men for  loss  of  earnings  occasioned  by  accidents  occurring  in  the  course  of 
employment  found  to  be  inherently  hazardous.  { Matter  of  Rheintoald  T. 
BuUden*  Brick  d  BwppVy  Co.,  168  App.  Div.  426,  decided  May  14,  1916.) 

Within  the  employments  determined  by  the  Legislature  to  be  "  hazardous/' 
and  consequently  designated  by  it  as  embraced  within  the  purview  of  the 
statute,  the  latter  should  be  beneficially  construed  to  effectuate  the  legisla- 
tive  purpose,  but  it  is  no  fiuiction  of  this  court  to  extend  by  judicial  deter- 
mination the  category  of  occupations  entitled  to  the  protection  of  the  statute. 
Determination  as  to  what  employments  shall  be  brought  within  the  opera- 
iion  of  the  Workmen's  Compensation  Law  involves  questions  of  fact  and 
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questions  of  policy  which  the  Legislature  and  Governor  must  detennine. 
^is  court  is  without  power  or  information  entitling  or  enabling  it  to  alter 
or  extend  the  legislative  determination. 

Groups  30  and  93  of  section  2  of  the  statute  under  consideration,  which 
enumerates  and  defines  hazardous  employments,  cannot,  in  my  judgment, 
be  r^rarded  as  covering  any  employment  consisting  of  the  preparation  of 
meat  or  food  stuffs  for  cooking  purposes,  in  the  ordinary  course  of  house- 
hold duties,  domestic  service  or  the  conduct  of  hotels  or  restaurants  in 
which  meats  or  foods  are  prepared  and  cooked  for  eating  on  the  premises. 
These  groups,  as  phrased  by  the  Legislature,  relate  obviously  to  employment 
in  industrial  establishments  or  manufactories  where  meats,  fruits,  vegetables 
and  similar  food  stuffs  are  prepared  for  sale  for  consumption  elsewhere. 
The  Legislature  cannot  fairly  be  deemed  to  have  brought  within  the  purview 
of  group  30  or  33  those  workers  who  sustain  injury  in  the  ordinary  course 
of  the  preparation  of  food  for  cooking  in  the  kitchens  of  private  residences 
or  public  restaurants.  If.it  is  deemed  socially  desirable  that  the  statute  be 
extended  to  any  of  those  avocations  the  recommendation  should  be  addressed 
to  the  L^slature  and  not  to  the  court. 

Determination  of  Workmen's  Compensation  Commission  confirmed.  De  La 
Qwdelle  v.  HampUm  Co.,  167  App.  Div.  617,  May  5,  1916. 

Later,  in  November,  1915,  the  Appellate  Division,  Jufitice 
Howard  dissenting,  decided  without  opinion  that  the  words 
"manufacture  of  small  castings  or  forgings,  metal  waree,  eta," 
in  §  2,  group  23,  could  not  be  construed  to  include  horseshoeing: 
Grady  v.  HoUiday,  171  App.  Div.  959.  The  Legislature  has 
amended  group  24  to  cover  horseshoers. 

In  Tomassi  v.  Christensen,  the  Workmen's  Comp^isation  Com- 
mission awarded  compensation  to  a  ragpicker  upon  the  ground 
that  he  was  engaged  in  longshore  work.  The  Appellate  Division 
reversed  the  award  in  January,  1916.  The  court  said:  "The 
presumption  raised  by  section  21  of  the  act  that  the  case  comes 
within  the  act  does  not  permit  the  words  of  the  statute  to  be 
warped  from  their  usual  and  .ordinary  meaning."  The  full  text 
of  the  opinion  is  as  follows: 

KmJLOQQ,  p.  J.:  The  Commission  has  found,  in  substance,  that  a  rag- 
picker, searching  for  rags  among  the  rubbish  delivered  by  wagons  at  a  city 
dump  at  the  foot  of  a  street,  is  engaged  in  longshore  work.  While  picking 
rags  upon  a  dump  at  the  foot  of  West  Eightieth  street.  New  York,  the 
claimant  cut  his  thumb  upon  a  piece  of  glass.  Later  infection  set  in,  and 
the  disability  for  which  the  award  was  made  resulted. 

Group  10  of  section  2  of  the  Workmen's  Compensation  Law  (Consol.  Laws, 
chap.  67;  Laws  of  1914,  chap.  41)  is  as  follows:  '' Longshore  work,  includ- 
ing the  loading  or  unloading  of  cargoes  or  parts  of  cargoes  of  grain,  coal. 
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ore,  freight,  generni  merchandise,  himber  or  other  products  or  materials,  or 
moTing  or  handling  the  same  on  any  dock,  platform  or  place,  or  in  any  ware- 
house or  other  place  of  storage." 

The  subdivision  of  the  section  quoted  carries  with  it  the  legislative  under- 
standing as  to  what  "longshore  work"  means.  Such  employment  not  only 
refers  to  the  loading  and  unloading  of  cargoes,  but  to  the  moving  or  handling 
of  any  part  of  a  cargo  upon  any  dock,  platform  or  place,  or  in  any  ware- 
house or  other  place  of  storage.  The  word  ''cargo"  ordinarily  meana  the 
lading  or  freight  of  a  ship  or  other  vessel;  the  goods,  merchandise  or  what- 
ever is  conveyed  in  a  vessel  or  boat.  The  claim,  therefore,  ia  not  within  this 
group  unless  claimant  was  loading  or  unloading,  moving  or  handling  a  part 
of  a  cargo.  The  fact  that  the  city  dump  was  at  the  foci  of  a  street  and  that 
the  plaintiff  was  working  upon  it  does  not  make  his  work  longshore  work 
any  more  than  if  the  dump  had  been  at  a  distance  from  the  shore.  The 
Conojnission  had  the  right  to  assume  that  scows  would  come  alongside  of 
the  dump  from  time  to  time  and  remove  the  refuse,  but  the  claimant  had 
nothing  to  do  with  the  removal.  The  refuse  forming  the  dump  was  brought 
to  the  place  by  wagons,  and  from  time  to  time  the  claimant  and  others 
would  go  over  the  dump  in  search  of  rags  or  any  other  things  of  value. 
This  was  not  to  prepare  the  refuse  upon  the  dump  for  shipmenti  but  was  in 
the  interest  of  the  contractor  who  had  the  right  to  go  over  the  dump  and 
take  from  it  anything  he  wished.  The  refuse  would  be  removed  whether  the 
contractor  exercised  his  right  or  not;  but  to  get  the  value  of  his  contract 
he  would  be  interested  in  having  his  employees  take  from  it  before  removal 
whatever  was  of  value.  There  is  nothing  to  indicate  that  the  plaintiff 
ever  went  upon  the  scows,  but  if  he  searched  for  rags  upon  the  scows  he 
was  not  there  for  the  purpose  of  loading  or  unloading  or  handling  the  cargo, 
but  solely  for  the  purpose  of  taking  from  the  scow  whatever  he  might  find 
there  of  value,  not  in  the  interest  of  the  shipping  of  the  cargo,  but  in  the 
interest  of  the  contractor  in  obtaining  what  profit  he  could  from  the  refuse. 
But  there  is  nothing  to  indicate  that  the  claimant  worked  upon  the  scows. 
The  evidence  shows  that  his  work  was  upon  the  dump  as  wagons  were  throw- 
ing the  refuse  upon  it. 

The  presumption  raised  by  section  21  of  the  act  that  the  case  comes  within 
the  act  does  not  permit  the  words  of  the  statute  to  be  warped  from  their 
usual  and  ordinary  meanin|^.  It  r^atea  more  to  the  facts;  so  far  as  it 
affects  the  construction  of  the  statute  itself  it  can  only  be  material  as  indi- 
cating that  the  statute  is  a  remedial  one  and  should  be  given  a  liberal  con- 
struction in  order  to  carry  out  the  beneficial  purposes  intended  to  be  accom- 
pliahed  by  the  law.  It  is  the  duty  of  the  Legislature  and  not  of  the  Com- 
mission or  of  this  court  to  determine  what  employments  are  hazardous. 
With  reference  to  the  act  an  employment  is  either  hazardous  or  non-has- 
ardouBj  and  no  employment  can  be  treated  as  hazardous  unless  the  act, 
fairly  construed,  declares  it  such.  We  cannot  give  to  the  language  employed 
a  stained  or  unusual  meaning  for  the  purpose  of  bringing  within  the  act 
an  employment  not  intended  by  the  Legislature  to  be  embraced  within  it. 
The  handling  and  moving  of  cargoes  is  hazardous  on  account  of  the  oondi- 
tioBs  under  i^ich  they  are  moved  and  handled  in  loading  and  unloading 
boats  and  the  nature  and  quality  of  the  merchandise  usually  making  such 
caigoes*     The  hazard  arises  from  the  heavy  nature  of  the  work.     Picking 
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rags  from  a  dump  at  the  foot  of  a  street  was  not  fairly  within  the  l^sla- 
tive  meaning  when  it  declared  longshore  work  to  he  a  hazardona  employ- 
ment.  The  Commission,  therefore,  made  an  error  in  law  when  it  declared 
that  the  claimant  was  engaged  in  longshore  work  at  the  time  of  the  acci- 
dent, and  for  such  error  its  award  must  he  reversed  within  the  €hird%er 
case  {Matter  of  Gardner  v.  Hor^eheade  Oonstrwstion  Co.,  171  App.  Div.  66), 
decided  at  this  term  of  court. 

Upon  the  argument  the  Attorney-General  suggested  that  the  case  might 
fall  within  group  28  of  section  2  of  the  act,  which  is  '^manufacture  of 
drugs  and  chemicals  *  *  «  medicines,  *  •  *  fertilizers,  including 
garbage  disposal  plants;  shoe  blacking  or  polish."  The  Commission  has 
found  no  fact  tending  to  show  that  the  claimant  was  employed  in  the  manu- 
facture of  fertilizers  or  upon  a  garbage  disposal  plant  connected  in  any 
way  with  such  manufacture.  It  would  seem  to  be  a  straining  of  this  sub- 
division of  the  statute  to  bring  the  work  of  the  claimant  within  its  pro- 
visions. Undoubtedly  some  of  the  garbage  collected  through  the  city  and 
thrown  upon  a  dump  might  be  used  for  fertilizers;  but  the  group  contem- 
plates a  manufacture  of  fertilizers  and  a  garbage  disposal  plant  in  some  way 
connected  with  such  manufacture.  A  mere  dumping  of  refuse  which  may 
contain  material  valuable  as  a  fertilizer  does  not  make  the  dump  a  garbage 
disposal  plant.  In  the  absence  of  some  evidence  or  some  finding  to  indicate 
more  particularly  the  character  of  the  dump,  it  cannot  be  assumed  thai  the 
claimant  was  engaged  in  that  employment.  A  new  hearing  may  develop 
further  facts,  but  upon  the  theory  upon  which  the  case  was  heard  and  dis- 
posed of  by  the  Commission,  we  find  that  the  award  is  not  justified  and  that 
the  Commission  committed  error  of  law  in  making  it.  It,  therefore,  should 
be  reversed,  and  the  matter  remitted  to  the  Commission  for  its  action. 

All  concurred;  Sicith,  P.  J.,  not  being  a  member  of  the  court  at  the  time 
of  the  decision;  Cochbane,  J.,  not  sitting. 

Award  reversed,  and  matter  remitted  to  the  Commission  for  its  action. 
Toma^H  T.  Chrieteneen,  171  App.  Div.  284,  January  5,  1916. 

The  Appellate  Division,  however,  in  an  opinion  written  by 
Justice  Kellogg  previously  to  his  opinion  in  the  Tomaasi  case, 
had  held  that  an  elevator  was  a  vehicle  under  §  2,  group  41. 
The  court  had  said : 

Ebllogo,  J.:  Unquestionably  the  deceased  met  his  death  while  in  the 
employment.  A  freight  elevator  was  used  sometimes  by  the  employees  in 
going  from  floor  to  floor,  especially  when  carrying  merchandise  or  freight, 
and  the  deceased  frequently  used  it.  The  Commission  has  found  that  he 
accidentally  fell  down  the  shaft  and  was  killed.  He  was  found  at  the 
bottom  of  the  shaft.  It  also  finds  that  he  was  employed  as  a  porter  and 
shipping  derk,  and  that,  one  of  his  incidental  duties  was  to  operate  the 
elevator  when  he  had  occasion  to  use  it.  It  also  finds  that  the  employers 
were  engaged  in  the  business  of  selling  glassware. 

The  employers'  first  report  describes  their  business  as  a  glass  selling  agency 
The  employers'  affidavit,  attached  to  the  proof  of  loss,  in  answer  to  the  qnes- 
tioB  ^What  is  the  kind  and  character  of  the  business  conducted  f"  answers 
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*'Ufr*«  glassware.^  But  the  finding  of  the  Commission  that  the  employers 
were  engaged  in  the  husiness  of  selling  glassware,  in  connection  with  the 
evidence,  establishes  conclusively  that  they  were  not  manufacturers  of  glass 
but  sellera  of  glass  only,  and,  therefore,  the  case  does  not  come  within 
group  20  of  section  2  of  the  Workmen's  Compensation  Law.  The  employee 
was  not  engaged  in  a  hazardous  business  within  the  Workmen's  Compen- 
sation Law  unless  the  business  falls  within  group  41  of  that  section,  which 
embraces  **The  operation,  otherwise  than  on  tracks,  on  streets,  highways, 
or  elsewhere  of  cars,  trucks,  wagons  or  other  vehicles,  and  rollers  and 
engines,  propelled  by  steam,  gas,  gasoline,  electric,  mechanical  or  other  power 
or  drawn  by  horses  or  mules."  There  was  no  elevatorman,  but  the  elevator 
was  used  in  the  business  by  the  different  employees  from  time  to  time.  The 
serious  question  is  whether  It  was  a  ** vehicle"  within  the  meaning  of 
group  41.  Clearly  it  was  a  means  of  carrying  persons  and  things,  and  falls 
fairly  within  the  definition  of  a  vehicle.  There  seems  to  be  no  good  reason 
why  cars,  trucks  and  wagons,  propelled  in  the  manner  mentioned  in  that 
group,  should  be  included  and  an  elevator  excluded.  They  are  all  vehicles 
for  lie  carrying  of  persons  and  things.  It  cannot  be  urged  that  an  elevator 
is  excepted  by  the  expression  "  otherwise  than  on  tracks."  There  are  guides 
upon  each  side  of  the  elevator  to  keep  it  plumb  and  to  facilitate  its  opera- 
tion, but  it  cannot  be  said  to  be  operated  upon  tracks  within  the  meaning 
of  that  group  of  said  section.  If  such  a  construction  were  to  be  given,  the 
reasoning  would  force  it  into  group  1  which  includes  the  operation  of  rail- 
ways operated  by  steam,  electric  or  other  motive  power,  street  railways  and 
incline  railways.  The  elevator  is  operated  by  the  power  mentioned  in 
group  41,  and  a  liberal  construction  of  the  statute  brings  it  within  that  group. 
Groups  1  and  41  seem  to  embrace  the  operation  of  every  kind  of  a  vehicle 
by  steam,  electric  or  other  motive  power.  The  award  should,  therefore,  be 
affirmed.  Award  unanimously  affirmed.  Wilson  v.  Dorflinger  d  8on»,  170 
App.  BIt.  119,  November  10,  1915. 

The  Court  of  Appeals  reversed  this  order  of  the  Appellate  Divi- 
sion in  April,  1916.    Judge  Bartlett  writing  the  opinion,  said: 

The  courts  are  not  concerned  with  the  wisdom  of  the  legislation  under 
consideration  when  they  are  engaged  in  construing  a  Rtatute.  Their  only 
purpose  is  to  ascertain  the  true  meaning  and  intent  of  the  law  makers. 
•  •  •  The  character  of  the  Workmen's  Compensation  Law  indicates  that 
it  was  prepared  with  the  utmost  care  and  it  is  only  fair  to  its  authors  to 
BWBiimft  that  nothing  was  inadvertently  omitted  therefrom. 

The  full  text  of  the  opinion  is  as  follows: 

WnjJLMD  BABTLrrr,  Ch.  J.  This  claim  grows  out  of  the  accidental  death 
of  William  H.  Wilson,  the  husband  of  the  claimant,  who  was  employed  as 
a  porter  and  shipping  clerk  by  C.  Dorflinger  &  Sons,  who  were  engaged  in 
the  business  of  selling  glassware  in  the  city  of  New  York.  One  of  the  inci- 
dental duties  of  Wilson  was  to  operate  an  elevator  on  the  premises  of  his 
employers  when  he  had  occasion  to  use  the  same.  On  September  30>  1914, 
being  engaged  in  thus  operating  the  elevator,  he  accidentally  fell  down  the 
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elermtor  shaft,  and  was  so  severely  injured  that  he  died  on  the  same  day  as 
the  result  of  the  fall.  The  workmen's  compensation  commission  has  decided 
that  his  injuries  arose  out  of  and  in  the  course  of  his  employment,  and  the 
only  question  presented  by  this  appeal  is  whether  the  case  falls  within  the 
purview  of  the  Workmen's  Compensation  Law  (Chap.  816  of  the  Laws  of 
1913,  as  re-enacted  and  amended  by  chap.  41  of  the  Laws  of  1914). 

The  Workmen's  Compensation  Law  enumerates  forty-two  groups  of  haz- 
ardous employments,  and  provides  that  compensation  thereunder  shall  be 
payable  for  injuries  sustained  or  death  incurred  by  employees  engaged  in 
any  of  these  employments.  If  the  employment  in  which  the  claimant's  hus- 
band was  engaged  when  he  was  accidentally  killed  by  falling  down  the 
elevator  shaft  was  one  of  those  thus  enumerated  in  the  statute  there  would 
be  no  question  as  to  the  right  of  his  widow  to  recover  compensation  for  his 
death.  The  finding  of  the  commission,  however,  is  that  he  was  employed 
by  a  firm  ''engaged  in  the  business  of  selling  glassware,"  and  this  employ- 
ment is  not  mentioned  in  any  of  the  groups  enumerated  in  the  Workmen's 
Compensation  Law.  The  manufacture  of  glass,  glass  products,  glassware, 
porcelain  or  pottery  is  covered  by  group  20;  but  that  group  does  not  extend 
far  enough  to  include  the  business  of  selling  glassware.  The  Appellate  Divi- 
sion concedes  this  and  holds  that  the  employee  was  not  engaged  in  a  haz- 
ardous business  within  the  Workmen's  Compensation  Law  unless  the  busi- 
ness falls  within  group  41  of  the  act,  which  embraces  the  operation  "  other- 
wise than  on  tracks,  on  streets,  highways,  or  elsewhere  of  cars,  trucks, 
wagons  or  other  vehicles,  and  rollers  and  engines,  propelled  by  steam,  gas, 
gasoline,  electric,  mechanical  or  other  power  or  drawn  by  horse  or  mules." 

It  is  only  by  construing  the  word  "  vehicle  "  in  this  group  as  broad  enou^ 
to  include  an  elevator  that  the  present  case*  may  be  brought  within  the  scope 
and  operation  of  the  Workmen's  Compensation  Law.  Hie  Appellate  Plvi- 
sion  pronounced  the  question  a  serious  one,  but  reached  the  conclusion  that 
an  elevator  fell  fairly  within  the  definition  of  a  vehicle.  "There  seems  to 
be  no  good  reason,"  says  the  opinion,  "why  cars,  trucks  and  wagons  pro- 
pelled in  the  manner  mentioned  in  that  group  should  be  included  and  an 
elevator  excluded."  It  may  be  observed,  however,  that  the  courts  are  not 
concerned  with  the  wisdom  of  the  legislation  under  consideration  when  they 
are  engaged  in  construing  a  statute.  Their  only  purpose  is  to  ascertain  the 
true  meaning  and  intent  of  the  law  makers.  If  the  legislature  has  not 
included  the  operation  of  elevators  generally  within  the  Workmen's  Com- 
pensation Law,  but  has  confined  compensation  for  accidental  injuries  in 
elevators  to  such  accidents  as  occur  in  certain  specified  employments,  the 
argument  that  it  would  have  been  wise  to  establish  a  broader  liability  la 
not  available  here. 

The  character  of  the  Workmen's  Compensation  Law  indicates  that  it  was 
prepared  with  the  utmost  care  and  it  is  only  fair  to  its  authors  to  assume 
that  nothing  was  inadvertently  omitted  therefrom.  The  mention  of  the 
''operation  of  grain  elevators"  in  group  29  indicates  that  the  operation  of 
elevators  generally  must  have  been  considered;  yet  we  find  no  mention  of 
elevators  anywhere  else  in  the  statute  \mless,  as  held  by  the  Appellate  Divi- 
sion, it  is  included  in  the  term  "  vehicles  "  as  used  in  group  41.  We  agree 
with  that  learned  court  that  the  Workmen's  Compensation  Act  must  be 
liberally  construed,  but  we  think  that  the  rule  of  ejuadem  generU  applies 
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to  group  41  and  that  the  vehidet  therein  referred  to  are  structnree  similar 
to  thoae  preriouely  mentioned,  that  ia  to  say,  similar  to  cars,  trucks  or 
wagona  operated  on  streets  and  highways.  An  elevator  which  runs  up  and 
down  hears  no  similarity  either  in  construction  or  method  of  operation  to 
such  yehides.  We  think  that  a  construction  which  brings  such  an  elevator 
within  the  scope  of  group  41  is  too  far-fetched  to  he  justified  by  any  canon 
of  statutory  interpretation. 

This  conclusion  does  not  by  any  means  import  that  compentation  for 
injuries  due  to  elevator  accidents  is  not  recoverable  under  the  Workmen's 
Compensation  Law;  all  that  we  decide  is  that  in  order  to  be  recoverable  it 
must  appear  that  the  elevator  was  used  in  one  of  the  employments  dasBi- 
fied  by  the  act  as  hazardous.  The  business  of  selling  glassware  is  not  a 
hazardous  employment  under  the  act. 

The  order  of  the  Appellate  Division  should  be  reversed,  with  costs,  and  the 
claim  dismissed. 

HisoocK,  Ck>LLiN,  Cdoheback,  HoGAir,  Sbaedbt  and  Poi7in>,  JJ.,  concur. 
Order  reversed,  etc    WiUon  v.  Dorflinger  d  8on8,  218  N.  Y.  84,  April  26,  1916. 

Upon  authority  of  its  opinion  in  Wilson  v.  Dorflinger  &  Sons, 
the  Appellate  Division  had  affirmed  awards  in  four  other  elevator 
cases.  Upon  authority  of  its  reversal  in  the  Wilson  oase^  the 
Court  of  Appeals  reversed  three  of  these.  The  cases  are:  Sheri- 
dan V.  Oroll  Construction  Co.,  171  App.  Div^  958;  218  N.  Y. 
Rep.  633;  Mclntire  v.  HiUiard  Hotel  Co.,  171  App.  Div.  958; 
218  N.  Y.  Rep.  642;  Chappelle  v.  Fov/r  Hundred  and  Twelve 
Broadway  Co.,  171  App.  Div.  958;  218  K  Y.  Rep.  632;  and 
Cremin  v.  Mordecai  <&  Son,  171  App.  Div.  958. 

An  award  to  the  dependents  of  a  building  superintendent  who 
fell  down  an  elevator  shaft,  April  25,  1915,  was  set  aside  by  the 
Appdlate  Division  without  opinion:  Sterling  v.  Western  Union 
Telegraph  Co.,  S.  D.  R.,  vol.  6,  p.  445;  173  App.  Div.  990. 

In  May,  1916,  the  Legislature  inserted  the  words  "freight  and 
passenger  elevators ''  in  §  2,  group  22,  so  that  elevators  are  now 
expressly  under  the  law's  coverage. 

In  the  following  case  the  Supreme  Court,  New  York  Special 
Term,  denied  defendant's  motion  for  judgment  on  the  pleadings 
on  the  ground  that  the  plaintiff  had  incurred  his  injury  in  long- 
diore  work: 

NkwBUBGEB,  J.:  This  action  is  brought  under  the  Ehnployers'  Liability 
Aet.  The  defendant  moves  for  judgment  on  the  pleadings  on  the  ground 
that  the  case  is  covered  by  the  Workmen's  Compensation  Jaw.  It  appears 
that  the  defendant  is  a  domestic  corporation  and  transacts  part  of  its  busi- 
ncBS  in  the  building  at  No.  474  West  One  Hundred  and  Fifty-ninth  street 
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and  maintainB  an  elevator  in  said  bnilding.  The  plaintiff  was  employed  in 
tlie  building  as  a  range  handler  or  helper,  and  he  was  required  to  assist  in 
moving  stoves  and  ranges  in  the  building  and  to  and  from  the  defendant's 
wagons,  and  occasionally  riding  on  said  wagons  to  buildings  occupied  by 
customers  of  defendant.  On  January  13,  1915,  while  one  of  the  defendant's 
wagons  was  in  front  of  the  building  and  dose  to  the  elevator,  and  while  the 
plaintiff'  in  the  course  and  discharge  of  his  duties  was  assisting  in  remov- 
ing one  of  the  stoves  from  the  wagon  onto  the  elevator,  and  had  stepped  on 
the  tail-board  for  that  purpose,  the  chains  and  tail-board  gave  way  and 
the  plaintiff  fell  and  was  injured.  The  defendant  contends  that  this  case 
comes  within  group  10  of  section  2,  chapter  41  of  the  Laws  of  1914,  which 
reads  as  follows:  ''Longshore  work,  including  the  loading  or  unloading 
of  cargoes  or  part  of  cargoes  of  grain,  coal,  ore,  freight,  general  merchan- 
dise, lumber  or  other  products  or  materials,  or  moving  or  handling  the  same 
on  any  dock,  platform  or  place,  or  in  any  warehouse  or  other  place  of  stor- 
age." It  is  clear  that  the  plaintiff  was  not  engaged  in  longshore  work  nor 
in  the  handling  of  cargoes,  nor  was  he  then  engaged  in  the  handling  of  the 
same  in  any  warehouse  or  other  place  of  storage.  It  is  clear  from  a  reading 
of  the  section  that  it  was  the  intention  of  the  legislature  to  cover  such  cases 
as  might  arise  in  the  removal  of  cargoes  from  ships  and  docks  to  warehouses, 
especially  carried  on  for  hire.  In  AftUier  of  Mihm  v.  Husaey^  169  App.  Div. 
742,  it  was  held  that  an  employer  in  the  wholesale  business  who,  in  connection 
therewith,  maintains  a  place  in  which  to  store  his  goods  b  not  engaged  in 
warehousing  within  the  meaning  of  the  statute.  The  case  is  not  covered  by 
group  10  of  section  2  of  chapter  41  of  the  Laws  of  1914,  and  therefore  the 
motion  herein  must  be  denied.  Motion  denied.  QutKeil  ▼.  C<m8oUdated  Oaa 
Go.,  94  Misc.  690,  AprU,  1916. 

c.  Injuries  in  employment  included  under  Workmen's  Comr 
pensation  Law,  §  2,  if  certain  contingencies  are  present.  —  The 
presence  of  certain  contingencies  either  excludes  operation  of  the 
Workmen's  Compensation  Law  altogether  or  permits  alternative 
action  under  the  law  of  negligence  to  an  employee  sustaining 
accidental  injury  in  employment  under  some  one  of  the  groups 
enumerated  in  Workmen's  Compensation  Law,  §  2. 

Of  the  instances  in  this  class  two  are  presented  below,  pp.  298- 
300,  315-327,  t.  e.: 

1.  Provision  not  in  schedule, —  Compensation  is  not  provided 
in  the  schedule  of  Workmen's  Compensation  Law,  §  15,  as  illus- 
trated by  the  case  of  Shinnick,  the  employee  disfigured  through 
loss  of  an  ear;  and 

2.  Ri{jht  of  nxynrdeirendent  survivors  to  recover,  —  The  em- 
ployee  dies  from  the  accident  and  leaves  surviving  a  person  or 
persons  not  dependent  under  Workmen's  Compensation  Law,  § 
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16^  and  entitled  to  reoover  under  the  law  of  n^gUgenoe,  as  illu»- 
trated  by  the  case  of  Shanahan,  an  adult  sister  who  snocesflfally 
instituted  action  under  §  1902  of  the  Code  of  Civil  Procedure 
for  pecuniary  loss  throu^  the  death  of  her  brother  who  had  been 
killed  in  the  service  of  a  firm  that  had  workmen's  compensation 
insurance. 

The  second  of  these  two  instances  has  been  directly  and  deci- 
sively eliminated  by  the  Court  of  Appeals^  reversal  of  the 
Appellate  Division's  decision  in  the  Shanahan  case,  below,  pp. 
321-327.  This  opinion  in  all  probability  indirectly  eliminates 
the  first  instance  also. 

Other  instances  are: 

3.  Faarm  laborers  and  domestic  servants. — The  injured  em- 
ployee, if  a  farm  laborer  or  domestic  servant,  is  not  entitled  to 
compensation  (Workmen's  Compensation  Law,  §  8,  subd.  4).  No 
cases  involving  these  two  classes  of  employees^  appear  to  have 
reached  the  courts  upon  appeal. 

4.  Failure  to  insure. —  If  the  employer  has  failed  to  take  out 
compensation  insurance,  the  injured  employee  may  elect  either 
to  present  a  daim  for  compensation  to  the  Commission  or  to  insti- 
tute an  action  for  damages  in  the  courts  (Workmen's  Gnnpensa- 
tion  Law,  §  11).  Li  Miller  v.  N.  T.  RwUway  Co.,  above,  p.  62, 
the  court  holds  that  filing  of  a  claim  for  compensation  debars 
action  for  damages.  In  the  following  case  of  Lindebaur  v. 
Weiner,  County  Court  of  Niagara  County,  the  court  holds  that 
if  the  injured  anployee  elects  to  institute  an  action  for  damages, 
he  must  allege  fault  on  the  part  of  the  defendant: 

FiSH»  J.:  Motion  for  judgment  on  the  pleadings  pursuant  to  section  647 
of  the  Code  of  Civil  Procedure.  The  action  is  by  servant  against  master 
to  recover  damages  received  in  assisting  in  the  operation  of  a  thfAaiifag 
machine  whUe  in  the  employ  of  the  master.  The  oomj^int  aUeges  that  the 
plaintiff  was  employed  by  the  defendant  to  assist  in  the  operation  of  a 
threshing  machine;  that  in  October,  1914,  while  the  plaintiff  was  in  such 
employ,  working  upon  such  machine,  assisting  in  the  operation  and  standing 
upon  the  steps  thereof,  the  defendant  caused  a  threshing  engine  to  be 
backed  up  against  and  upon  the  plaintiff  in  such  a  manner  as  to  emsh 
plaintiff's  left  leg  against  an  iron  bar  thereby  injuring  such  leg;  then 
foUow  aU^iations  as  to  the  extent  of  such  injuries  and  that  the  plaintiff 
was  compelled  to  incur  expenses  for  medical  aid  and  treatment  also  that 
the  defendant  had  not  secured  compensation  as  provided  in  section  50  of 
tiie  Workmen's  Compensation  Law  and  that  the  plaintiff  suffered  damages 
in  the  sum  of  $600  to  recover  which  the  action  is  brought. 
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Tliere  b  no  allegation  of  any  negligence  on  the  part  of  the  defendant 
The  answer  admits,  the  employment  and  that  the  plaintiff  was  slightly 
injured  hut  denies  the  extent  of  the  injuries  alleged  in  the  complaint  and 
denies  that  the  plaintiff  was  compelled  to  incur  expenses  for  medical  aid 
and  treatment.  Hie  answer  in  a  separate  paragraph  alleges  that  the  plaintiff 
was  at  the  time  under  the  influence  of  intoxicating  liquors  and  that  his 
injury  was  solely  the  result  of  his  intoxication,  also  that  the  injury  resulted 
solely  from  the  plaintiff's  own  negligence  and  not  from  any  act  or  omis- 
sion of  the  defendant.  The  plaintiff  demurred  to  the  answer  on  the  ground 
that  it  is  insufficient  in  law  to  constitute  a  defense. 

This  action  is  brought  as  stated  in  the  brief  of  plaintiff's  counsel  under 
section  11  of  article  3  of  the  Workmen's  Compensation  Law;  and  it  is 
claimed  by  plaintiff  that  the  operation  of  a  threshing  machine  is  a  hazardous 
employment  within  group  41  of  section  2  of  article  1  of  the  act,  which  reads 
as  follows:  ''Croup  41.  The  operation,  otherwise  than  on  tracks,  on 
streets,  highways  or  elsewhere  of  cars,  trucks,  wagons  or  other  vehicles,  and 
rollers  and  engines,  propelled  by  steam,  gas,  gasoline,  electric,  mechanieal 
or  other  power  or  drawn  by  horses  or  mules." 

The  sufficiency  of  a  demurrer  may  in  a  proper  case  be  tested  by  a  motion 
under  said  section  of  the  Code  and  an  issue  of  law  raised  thereby  tried  upon 
the  merits.  Delmar  r.  Kinderliook  Knitting  Co.,  134  App.  Div.  558;  Pomter 
T.  Rosenberg,  149  id.  272.  This  demurrer,  however,  must  be  overruled  for 
the  following  reasons:  (1)  It  is  well  settled  that  a  dCTiurrer  to  an  answer 
for  insufficiency  will  not  lie  if  the  plaintiff  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action  [Baxter  y.  McDonnell,  154  N.  T.  436),  as  "a 
bad  answer  is  good  enough  for  a  bad  complaint."  There  is  no  allegation  in 
the  complaint  that  the  injuries  complained  of  were  occasioned  by  any  fault 
of  the  defendant.  At  common  law  the  liability  of  the  master  for  an  injury 
to  his  servant  while  engaged  in  the  master's  work  is  based  on  the  fault  of 
the  master,  and  without  fault  there  was  no  liability  {Ivee  ▼.  Bouth  Bwffaio 
R.,  Co.,  201  N.  Y.  272),  and  I  do  not  think  it  was  the  intention  of  the 
legislature  to  change  the  common  law  in  this  respect  as  to  the  alternative 
remedy  by  action  provided  for  in  said  section  11.  In  the  very  preceding 
section  in  prescribing  liability  for  the  compensation  it  is  provided  that  enrery 
employer  shall  pay  or  furnish  compensation  in  accordance  with  the  act 
"without  regard  to  fault  as  a  cause  of  such  injury;  "  and  if  it  had  been 
the  intent  to  create  an  alternative  remedy  by  action  not  based  on  the  master's 
fault  the  legislature  would  have  so  stated.  In  such  an  action  they  expressly 
destroy  the  defense  of  contributory  negligence,  negligence  of  a  fellow  servant 
and  assumed  risk  and  make  it  unnecessary  for  plaintiff  to  plead  or  prove 
freedom  from  contributory  negligence,  so  far  they  change  the  common  law 
but  no  further.  In  so  far  as  this  statute  provided  for  compensation*  to 
injured  workmen  it  Is  to  be  construed  with  fair  liberality  to  accomplish  its 
beneficent  purposes.  Matter  of  Petrie,  215  N.  T.  385.  Those  purposes  appear 
in  the  report  of  the  Wainwright  commission  to  the  legislature  of  1910  and 
are  stated  by  Judge  Woodward  in  Matter  of  Rheintoald  v.  BuUdert^  Brick 
d  Supply  Co,,  108  App.  Div.  425.  The  reason  for  the  act  rests  upon  a  funda- 
mental principle  of  government  first  advocated  by  Bismarck  in  €Fennany 
in  about  the  year  1880  and  later  by  Lord  Salisbury  in  England;  that  funda- 
mental principle  is  that  in  a  modem  industrial  state  the  risk  of  injury  to 
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workmen  while  engaged  in  the  employer's  service  it  a  eocial  risk,  charge- 
able against  the  business  itself,  the  losses  arising  from  which  are  to  be 
added  to  the  productive  cost  and  to  be  borne  ultimately  by  the  commimity 
at  large.  This  principle  has  been  generally  accepted  in  Europe  for  years 
and  is  regarded  by  sociological  writers  as  a  forward  step  in  the  progress 
and  development  of  a  civilized  state.  It  permits  an  injured  workman  or  in 
the  eveat  of  his  death  his  dependents  to  demand  as  a  right  that  which  they 
were  often  compelled  to  ask  as  a  charity  with  the  ultimate  costs  in  either 
event  upon  the  conmiunity.  The  purposes  of  the  act  are  to  provide  com- 
pensation  for  injuries  sustained  or  deaths  incurred  by  employees  in  the 
hazardous  employments  specified  in  the  statute  without  regard  to  fault  as 
a  cause  thereof.  The  plaintiff,  however,  does  not  seek  compensation  under 
the  act,  but  avails  himself  of  the  alternative  remedy  by  action  in  which  his 
damages  could  be  assessed  by  a  jury  and  it  is  a  well-settled  rule  that  statutes 
will  not  be  construed  as  changing  the  common  law  unless  the  intention  to 
make  such  a  change  clearly  appears.    Wood  T.  TwmicUff,  74  N.  Y.  43. 

(2)  The  answer  denies  the  extent  of  the  plaintiff's  injuries  and  thus  raises 
an  issue  of  fact  to  be  tried  out. 

It  is  unnecessary  to  determine  at  this  time  whether  the  operation  of  a 
threshing  machine  is  a  hazardous  employment  referred  to  in  the  Workmen's 
Compensation  Law.  That  question  would  seem  to  depend  upon  whether  it 
is  a  vehicle  within  the  meaning  of  the  term  "other  vehicles"  as  such  term 
appears  in  said  group  41. 

Motion  denied  and  demurrer  overruled,  with  ten  dollars  costs.  lAndeJMuer 
▼.  Weiner,  M  Misc.  612,  March,  1019. 

In  Dick  V.  Knoperbaum,  Appellate  Term  of  the  Supremo 
Court  in  the  First  Department,  a  similar  point  was  made  relativo 
to  negligence.  In  this  case  the  court  also  held  that  the  amount 
of  damages  recoverable  against  a  third  party  bore  no  relation  to 
the  amount  of  compensation  recoverable  from  the  employer.  The 
opinion  was  as  follows: 

LcHicAif,  J.:  The  plaintiff  has  recovered  a  judgment  for  the  sum  of  $150 
for  injuries  suffered  while  in  the  defendant's  employ.  The  action  is  brought 
under  section  11  of  the  Workmen's  Compensation  Act.  The  plaintiff  under 
that  section  has  an  alternative  remedy;  he  may  claim  compensation  under 
the  act  or  he  may  bring  sn  sction  for  damages.  In  the  present  case  the 
plaintiff  has  evidently  chosen  the  second  alternative,  and  he  is  entitled,  upon 
proof  thai  the  injuries  occurred  through  the  defendant's  negligence,  to  a 
Judgment  for  common-law  damages.  The  contention  of  the  defendant  that 
in  this  aetioii  the  plaintiff  is  confined  to  the  rate  of  compensation  fixed  by 
the  Workmen's  Compensation  Act  is  without  merit. 

The  plaintiff  must,  however,  prove  that  the  injuries  occurred  through  the 
negligence  of  the  defendant.  In  this  case  the  testimony  of  how  the  accident 
occurred  is  entirely  unintelligible,  and  no  inference  can  be  drawn  that  it 
occurred  through  any  negligence  on  the  part  of  the  defendant  or  any  other 


Digitized  by  VjOOQIC 


114       CouBT  Deoisions  on  Woskhsn's  Cohpekbatioh  Law 

It  follow8  that  the  judgment  must  be  reyersed  and  a  new  trial  ordered, 
with  $30  coats  to  appellant  to  abide  the  event.  All  concur.  JHeh  r.  Knaper- 
hawn,  167  K.  T.  Supp.  754,  March  13,  1916. 

For  further  conBideration  of  the  employer's  failure  to  secure 
payment  of  compensation,  see  helow,  pp.  23'2--235. 

5.  Wilful  injury. — ^Workmen's  compensation  Law,  §  10,  de- 
bars an  injured  employee  from  compensation  if  the  accident  has 
been  due  to  his  wilful  intention  to  bring  about  the  injury  or 
death  of  himself  or  of  another.  No  case  of  this  description  has- 
reached  the  court  upon  appeal.  The  following  decision  of  the 
State  Industrial  Commission  is  in  point: 

Bt  the  Commission. —  AU  the  evidence  submitted  before  the  Gommieeion 
having  been  heard  and  duly  considered,  the  Commission  makes  its  conclusions 
of  fact,  ruling  of  law,  and  decision,  as  foUows: 

On  October  2,  1915,  the  day  when  Herman  Ludwig  received  the  injuries 
which  resulted  in  his  death,  he  resided  at  1S5  Central  avenue,  West  Hoboken, 
N.  J.,  and  was  employed  as  an  engineer  by  M.  Groh's  Sons,  who  were  in  the 
business  of  operating  a  brewery  with  a  plant  and  place  of  businesa  at  238 
West  Twenty-eighth  street,  borough  of  Manhattan,  city  of  New  York. 

On  said  date  while  Herman  Ludwig  was  working  for  his  employer  at  hla 
employer's  plant,  one  August  J.  Pufahl,  a  former  employee  of  the  said 
brewery,  came  on  to  the  premises  and  spent  considerable  time  there  talking 
to  the  employees,  who  were  old  friends  of  his.  At  about  7  P.  M.  Pufahl  and 
Ludwig  had  a  drink  together  and  were  friendly  at  that  time.  Pulahi  con- 
tinued to  hang  around  talking  to  one  Maurer  who  was  Ludwig's  fireman. 
Ludwig  was  in  charge  of  the  engine  room  and  fire  room.  During  the  course 
of  the  evening  Ludwig  suggested  to  Maurer  that  Pufahl  had  been  around 
long  enough  and  should  be  ordered  out.  Maurer  refused  to  order  Pufahl 
out  and  told  Ludwig  that  that  was  Ludwig's  business.  Pufahl  heard  that 
Ludwig  was  objecting  to  his  presence  and  at  about  10  o'clock  P.  x.  went 
into  the  engine  room  where  Ludwig  was  working  and  demanded  of  Ludwig 
his  reason  for  wishing  him  (Pufahl)  to  leave  the  premises.  Ludwig  started 
to  curse  Pufahl  and  made  disparaging  remarks  about  Pufahl's  father,  who 
was  then  sick  in  the  hospital,  and  told  Pufahl  to  get  out  right  away  or  he 
would  throw  him  out.  Pufahl  told  Ludwig  to  keep  quiet  and  Ludwig  picked 
up  a  wrench  that  was  used  on  on  ice  machine,  and  said  to  Pufahl:  ''If 
it  wasn't  for  your  father,  I  would  kill  you."  Pufahl  answered:  "If  you 
are  man  enough,  go  ahead."  Ludwig  laid  the  wrench  down  and  in  a  few 
minutes  suddenly  picked  up  the  wrench  and  went  for  Pufahl.  Pufahl  struck 
Ludwig  and  knocked  him  down,  thereby  causing  a  fracture  of  the  lower  end 
of  the  tibia  and  fibula  of  Ludwig's  right  leg  and  multiple  contusions  of  the 
head.  Ludwig  was  taken  to  the  hospital  and  he  died  there  on  October  14, 
1915,  of  delirium  tremens  which  had  been  brought  on  by  the  above  injuries. 
Ludwig  had  a  predisposed  alcoholic  condition  which  exposed  him  to  develop- 
ing delirium  tremens. 
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Th»  average  weekly  wage  of  Herman  Ludwig  was  the  gQiii  of  twen^*oiM 
dollars  and  sixty-tliree  cents. 

The  injury  which  resulted  in  the  death  of  Herman  Ludwig  was  not  an 
aeddental  injury  and  did  not  arise  out  of  his  employment,  but  was  oooa- 
sioned  by  the  willful  intention  of  Ludwig  to  bring  about  the  injury  of  Pufahl. 

Herman  Ludwig  left  him  surriving  his  widow,  Elizabeth  Ludwig,  aged 
forty-seven  years,  his  son,  Herman  Ludwig,  aged  seventeen  years,  his  son, 
Henry  Ludwig,  aged  sixteen  years,  and  his  daughter,  Margaret  Ludwig,  aged 
twelve  years,  the  claimants  herein  and  no  other  child  or  children  under  the 
age  of  eighteen  years. 

The  claim  of  Elizabeth  Ludwig,  widow,  and  Herman  Ludwig  and  Henry 
Ludwig,  minor  sons,  and  Margaret  Ludwig,  minor  daughter,  of  Herman 
Ludwig,  deceased,  against  M.  Groh's  Sons,  employer,  and  Brewers'  Mutual 
Indemnity  Insurance  Company,  insurance  carrier,  is  hereby  denied  on  the 
g;round  that  Herman  Ludwig  did  not  come  to  his  death  by  reason  of  an 
Mcidental  injury  arising  out  of  his  employment,  but  did  come  to  his  death 
through  his  own  willful  intention  to  bring  about  the  injury  of  another 
person.    Ludioig  y.  Groh'B  BofU,  S.  D.  R.,  vol.  8,  p.  426,  April  1,  1916. 

In  Ignaiawshy  v.  Bemum,  S.  D.  R,  vol.  6,  p.  327,  the  employee 
lost  his  life  by  an  unwitnessed  accident.  The  insurance  carrier 
insisted  that  he  had  committed  suicide.  The  State  Industrial 
CommiBflion  found  that  there  was  no  substantial  evidence  that 
he  had  killed  himself. 

6.  Accident  due  solely  to  intoxication. — (Workmen's  Compen- 
sation  Law,  §  10).  Award  of  compensation  was  denied  on  ac< 
count  of  intoxication  of  the  injured  employee  in  the  case  of  i^ 
night  watchman  who  was  found  lying  helpless  in  his  employer's 
plant  and  who  died  the  day  following:  Butler  v.  Sheffield  Farms, 
S.  D.  R,  vol.  6^  p.  868 ;  and  in  the  case  of  a  night  watchman 
who  incurred  a  scalp  wound  from  a  fall :  Minnaugh  v.  Brooklyn 
Union  Gas  Co.,  S.  D.  R,  vol  8,  p.  466. 

Cases  in  which  awards  have  been  made  have  presented  the 
question  of  alcdiolism  on  the  part  of  the  injured  employees.  A 
keg,  rolling  off  a  brewery  wagon,  struck  the  driver  in  the  1^. 
He  was  taken  to  a  hospital  and  died  nine  days  later  of  delirium 
tremens  and  alcoholic  meningitis.  Award  was  made  to  his  de- 
pendents. Dunn  V.  West  End  Brewvng  Co.,  S.  D.  R,  vol.  6,  p. 
380.*  In  Kieman  v.  Friestedt  Underpinning  Co.,  S.  D.  R,  vol. 
5,  p.  390;  171  App.  Div.  539,  compensation  was  awarded  to  the 
dq>endents  of  a  workman  who  appeared  at  his  place  of  work  in 
the  morning  in  such  condition  due  to  drinking  that  his  foreman 

*  The  sward  In  tbe  Dnnn  csm  was  afBrmed  by  the  Appellate  Division,  June  80, 
1916. 
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laid  him  off  and  who  lost  his  life  by  a  fall  in  leaving  the  place.* 
An  ice  wagon  driver,  who  had  been  a  hard  drinker  for  twenty- 
five  years,  was  putting  ice  in  a  cellar.  In  connection  therewith, 
he  drank  a  glass  of  whiskey  and  part  of  a  bottle  of  stout  He 
vomited  what  appeared  to  be  blood,  went  home,  became  sick  and 
six  days  later  died  in  the  hospital  of  delirium  tremens.  He 
stated  to  his  wife,  the  doctors  and  a  visitor  that  his  ice  tongs  had 
slipped,  causing  a  cake  of  ice  to  strike  him  in  the  abdomen. 
Belying  upon  the  testimony  to  the  accident,  which  was  almost, 
if  not  altogether,  hearsay,  the  Workmen's  Compensation  Ccmi^ 
mission  found  that  "the  primary  and  predominating  cause  of 
death  was  the  injury  to  the  abdomen,  and  the  delirium  tremens 
was  a  contributory  cause  in  decreasing  the  resisting  power  of  the 
individual."  The  Appellate  Division  affirmed  the  award.  In  a 
dissenting  opinion  reviewing  the  testimony  at  considerable  length, 
Justice  Woodward  said: 

''There  is  little  that  can  be  called  convincing  demonstration  that  the  sole 
cause  of  death  was  not  delirium  tremens  and  attendant  manifestations,  or 
that  'injury'  at  any  time  had  anything  to  do  with  CarroU's  death  in  the 
alcoholic  ward  of  Bellevue  Hospital  six  days  after  the  alleged  misadventure 
with  the  ice  tongs,  but  it  can  hardly  be  said  that  the  Commission's  findings 
that  death  was  not  principally  and  solely  due  to  excessive  use  of  alcohol  was 
without  evidence  tending  to  sustaio  it.**  OarroU  v.  Kwiekerhooker  lee  Co,, 
169  App.  Div.  4156,  September  15,  1916.t 

Other  cases  involving  intoxication  and  delirium  tremens  are 
Berg  v.  Great  Lakes  Dredge  &  Dock  Co.,  p.  80,  above;  SiiUivan 
V.  Industrial  Engineering  Co.,  p.  250,  below;  and  Winters  v. 
N.  7.  Herald  Co.,  p.  197,  below. 

7.  Injury  through  negligence  of  another  not  in  the  same  em- 
ploy.— ^An  employee  injured  through  negligence  of  another  not 
in  the  same  employ  or  his  dependents,  if  death  results,  may,  in 
such  manner  as  the  rules  of  the  State  Industrial  CommiBsion 
prescribe,  elect  to  bring  an  action  for  n^ligence  against  the  third 
party  in  preference  to  making  application  against  his  employer 
for  compensation  (Workmen's  Compensation  Law  §  29).  Ac- 
cording to  an  opinion  of  the  Appellate  Division,  First  Depart- 
ment, the  action  for  negligence  may  be  brought  thou^  the  em- 
ployee has  failed  to  make  such  election.     The  opinion  affirmed  a 


*  The  Appellate  Dlvlsion*s  decision  in  the  Kiernan  case  appears  below,  p.  195. 
tXhe  Carroll  case  was  carried  to  the  Court  of  Appeals  where  the  dedslons  oi 

—  •  •  vneS/Jn^i  11,  191«.    T^'  "-" 

!4,   880-S88.     Bee  alw> 
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the  Commission  and  the  Appellate  Division  were  rerened,  Jolr  11,  191<k  The  full 
texts  of  the  opinions  are  given  below,  pp.  867-874,  880-888.  Bee  also  below, 
p.  250. 
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Supreme  Court  decision  in  which  Judge  Lehman,  concurring, 
had  said: 

''It  is  urged,  however,  that  since  this  section  (|  29)  provides  that  'such 
injured  workman  *  •  •  ahall,  hefore  any  suit  or  claim  under  this  chapter, 
fleet  whether  to  take  compensation  under  this  chapter  or  to  pursue  his 
remedy  against  the  other'  the  plaintiff  in  this  common-law  action  must 
plead  and  prove  that  he  has  made  such  election  in  the  manner  prescribed  by 
the  rule  or  regulation  of  the  commission.  It  seems  to  me,  however,  that 
such  a  construction  of  this  section  is  forced.  The  law  requires  an  election 
only  'before  any  suit  or  claim  under  thU  chapter*  and  the  words  which  I 
have  italicised  refer  to  and  limit  both  the  words  'suit'  and  'claim.'  It 
seems  to  me  that  the  words  quoted,  standing  even  alone,  and  the  strict  gram- 
matical eonstruction  thereof,  show  that  this  was  the  meaning  of  the  legis- 
lature, and  the  whole  tenor  of  the  statute  shows  that  this  was  the  legisla- 
tive purpose.  As  stated  above,  the  only  liability  which  the  legislature  baa 
attempted  to  deal  with  is  the  liability  of  the  employer.  The  statute  in 
nowise  attempts  to  regulate  or  change  the  ordinary  common-law  liability  of 
other  parties  for  their  own  negligence,  but  since  the  employer  is  made  liable 
for  injuries  without  regard  to  his  fault  it  properly  provides  that  he,  or  the 
fond  or  person  or  corporation  ultimately  liable,  shall  be  subrogated  to  the 
remedy  which  the  employee  may  have  against  third  parties  provided  the 
employee  elects  to  take  compensation  under  the  statute,  or  if  the  employee 
eleeta  to  proceed  against  a  third  person  who  is  liable  as  at  common  law  for 
hia  negligence  that  such  fund,  person  or  corporation  shall  be  liable  to  com- 
penaate  the  employee  only  for  the  deficiency  between  the  amount  of  recovery 
aetoally  coUeeted  and  the  compensation  provided  by  the  statute.  The  plain 
purpose  of  this  section,  it  seems  to  me,  therefore,  is  to  give  an  employee 
injured  through  the  negligence  of  a  third  party  an  election  between  a  claim 
or  suit  against  the  employer  under  the  new  form  of  liability  creatoil  by  the 
statute  and  an  election  at  common  law  against  the  negligent  party;  and  inas- 
much aa  the  negligent  party  should  in  any  event  be  the  person  ultimately 
liable  and  the  employer  should  under  no  circumstances  be  held  to  a  liability 
beyond  the  compensation  fixed  by  the  statute,  the  statute  provides  that  the 
party  seeking  to  obtain  any  benefit  from  the  statute  shall  before  suit  or 
elaim  under  the  statute  make  his  election  as  to  the  form  of  remedy  he  will 
pursue  in  order  that  the  employer  or  the  insurance  fund  shall  not  be  forced 
to  pay  more  than  the  established  rate  of  compensation  and  shall  be  in  a 
position  to  set  off  against  this  liability  any  recovery  which  can  be  enforced 
against  a  negligent  third  party.  The  very  purpose  of  this  section  appears 
in  the  title  of  this  section,  viz. :  '  Subrogation  to  remedies  of  employee.'  I 
can  see  no  reason  why  this  section  should  be  so  construed  as  to  provide  that 
an  employee  desiring  to  sue  a  third  party  miist  before  bringing  such  action 
Hie  as  a  condition  precedent  to  enforcing  his  common-law  rights  an  election 
to  make  his  claim  at  common  law.  If  we  so  construe  the  statute  it  seems 
to  me  that  we  must  hold  that  the  legislature  has  placed  persons  employed  in 
certain  hazardous  occupations  in  one  peculiar  class  not  only  aa  regards  their 
rights  against  their  employers  where  there  is  good  ground  for  such  classifica- 
tion but  also  aa  against  third  parties  guilty  of  negligence  where  I  can  find 
BO  possible  ground  for  such   classification.     Hie  third  party   sued  as  at 
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^common  law  is  in  anj  event  liable  either  to  the  injured  employee  or  to  his 
assignee  and  in  no  event  is  he  liable  to  both.  As  far  as  such  person  is  con- 
cerned it  is  quite  immaterial  whether  an  election  has  been  made  or  not  and 
we  should  not,  I  think,  construe  this  statute  in  such  manner  as  to  limit  the 
injured  party's  eommon-hvw  right  by  requiring  him  to  do  any  act  under  the 
Workmen's  (Compensation  Act  in  order  to  enforce  a  liability  which  eziBts  at 
common  law.  If  the  legislature  had  intended  to  derogate  in  this  particular 
from  the  common  law  it  would  have  so  provided  in  an  explicit  manner." 
Lester  y.  Otis  Elevator  Co.,  90  Misc.  655-657,  June,  1916.* 

Even  if  the  injured  employee  elects  compensation  under  the 
chapter  the  third  party  does  not  escape  liability,  for  in  sudi  case 
the  employee  must  assign  his  cause  of  action  to  his  employer's 
insurance  carrier  (Workmen's  Compensation  Law,  §  2^)*  ^^^ 
while  the  employee  is  limited  by  no  fixed  maximum  of  recovery 
in  case  he  elects  an  action  for  negligence,  the  employee's  assignee 
insurance  carrier,  when  the  employee  elects  compensation,  is 
limited  to  a  recovery  from  the  third  party  not  greater  than  the 
compensation  that  the  employee  receives.  The  Supreme  Court, 
Appellate  Term,  First  Department,  has  so  held  in  the  case  of  an 
employee  injured  by  collision  of  a  street  car  with  his  employer's 
truck  on  which  he  was  riding.    The  court  said : 

Gut,  J.:  Od  or  ahout  July  20,  1914,  Philip  Magrino  sustained  injuries 
in  a  ooUision  hetween  his  employer's  truck,  upon  which  he  was  riding,  end 
one  of  defendant's  street  railway  cars.  The  employee  subsequently  elected 
to  take  compensation  under  the  Workmen's  Compensation  Law,  and  accord- 
ingly, pursuant  to  section  29  of  that  act,  assigned  his  claim  against  the 
defendant  to  the  plaintiff,  the  insurance  corporation  Ushle  for  the  payment 
of  the  compensation.  As  assignee  the  plaintiff  brought  this  action,  and  the 
trial  court  granted  a  nonsuit  for  the  sole  reason  that,  in  the  opinion  of  the 
court,  the  plaintiff  in  an  action  of  this  character  is  entitled  merely  to  be 
indemnified  for  the  compensation  paid  under  the  law  to  the  injured  employee, 
plaintiff  having  waived  any  such  recovery  and  insisted  upon  the  right  to 
recover  the  same  damages  which  the  employee  would  have  been  entitled  to 
if  he  had  sued  the  defendaat. 

That  part  of  the  Workmen's  Compensation  Law  applicable  is  section  29, 
which  reads:  '' Subrogation  to  remedies  of  employee.  If  a  workman  entitled 
to  compensation  under  this  chapter  be  injured  or  killed  by  the  negligence 
or  wrong  of  another  not  in  the  same  employ,  such  injured  workman,  or  in 
case  of  death,  his  dependents,  shall,  before  any  suit  or  claim  under  this 
chapter,  elect  whether  to  take  compensation  under  this  chapter  or  to  pursue 
his  remedy  against  such  other.  Such  election  shall  be  evidenced  in  such 
manner  as  the  commission  may  by  rule  or  regulation  prescribe.  If  he  elect 
to  take  compensation  under  this  chapter,  the  cause  of  action  against  such 

*  For  the  full  text  of  this  decision  and  of  the  Appellate  Division's  decision,  lee 
below,  pp.  222-282. 
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vtlier  shall  be  aMigned  to  the  state  for  the  benefit  of  the  state  insurance 
fund,  if  eompenaation  be  payable  therefrom,  and  otherwise  to  the  person 
or  associatioa  or  corporation  liable  for  the  payment  of  such  compensation, 
and  if  he  elect  to  proceed  sgainst  such  other,  the  state  insurance  fund,  person 
or  association  or  corporation,  as  the  case  may  be,  shall  contribute  only  the 
deAcieney,  if  any,  between  the  amount  of  the  recoTery  against  such  oUier 
person  actually  collected,  and  the  compensation  proTided  or  estimated  by 
this  chapter  for  such  case.  Such  a  cause  of  action  assigned  to  the  state 
may  be  prosecuted  or  compromised  by  the  commission.  A  compromise  of 
any  such  cause  of  action  by  the  workman  or  his  dependents  at  an  amount 
less  than  the  compensation  provided  for  by  this  chapter  shall  be  made  only 
with  the  written  approval  of  the  commission,  if  the  deficiency  of  compen- 
sation would  be  payable  from  the  state  insurance  fund,  and  otherwise  with 
the  written  approval  of  the  person,  association  or  corporation  liaUe  to  pay 
the  same." 

The  learned  trial  justice  regarded  the  use  of  the  word  "subrogation'*  by 
the  legislature  as  controlling  in  the  disposition  made  of  the  controversy. 
It  is  contended  by  the  appellant  that  while  ordinarily  the  word  ''subroga- 
tion/' in  technical  parlance,  connotes  indemnification,  the  title  of  the  section 
under  consideration  being  "subrogation  to  remedies  of  employee,"  indicates 
that  subrogation  is  used  in  its  primary  sense  of  subatitution,  so  that  the 
skate  or  private  insurer  is  after  election  made  to  resort  to  the  act  pot  in 
the  same  place  the  employee  would  have  been  if  he  had  not  availed  himself 
of  the  provisions  of  the  statute;  and  that  the  further  provision  that  the 
"cause  of  action"  shall  be  assigned  to  the  insurer  carries  with  it  the  right 
to  recover,  under  such  assignment,  all  damages  reeoveraUe  by  the  workman 
in  the  absence  of  an  assignment.  We  do  not  consider  this  contention  sound. 
" '  Cause  of  action '  implies  a  right  to  bring  an  action,  and  some  one  who  has 
a  right  to  sue  and  some  one  who  may  be  lawfully  sued."  Patterwn  v.  Pmtier- 
mm,  68  N.  T.  574.  The  clause,  read  in  conjunction  with  the  title  of  the  section, 
does  not  necessarily  import  a  right  on  the  part  of  the  insurer,  under  his 
sssignment^  to  recover  all  the  damages  which  the  workman  might  recover 
if  he  elected  to  pursue  his  remedy  against  the  third  party  tort  feasor,  but 
only  such  recovery  as  is  consistent  with  the  purpose  clearly  defbied  in  the 
title,  i.  e.,  the  purpose  of  "subrogation."  LeMter  v.  Otu  Blmwtor  Co.,  90 
Mise.  Kep.  649.  6ubrogation  is  defined  in  the  Standard  Dictionary  as  fol- 
Iowa:  "  Hie  succession  or  substitution  of  one  person  or  thing  by  or  for  another; 
in  the  place  of  the  creditor  to  whom  he  has  paid  it,  so  thai  h9  ma/y  use  for 
A«t  oioift  yndemnifioatitm  all  the  rights  and  remedies  that  the  creditor  possessed 
ae  against  the  debtor." 

"  The  insurer,  upon  paying  to  the  assured  the  amount  of  a  loss  •  •  • 
insured,  is  doubtless  subrogated  in  a  corresponding  amount  to  the  assured's 
right  of  action  against  any  other  person  responsible  for  the  loss."  8t,  LouU, 
etc,,  R,  Co.  V.  Commercial  Union  Ine.  Co.,  139  U.  8.  22S,  235. 

The  general  purpose  of  the  statute  is  to  establish  a  system  of  state  insur- 
ance of  employees  engaged  in  hazardous  employment,  and  to  provide  in  con- 
nection therewith  a  system  of  indemnification  of  the  state.  That  it  does  not 
contemplate  an  accumulation  of  surplus  profits  to  be  derived  from  assign- 
mente  of  causes  of  action  for  personal  injuries  is  made  evident  by  an  exami- 
nation of  the  provisions  of  sections  95  to  97,  both  inclusive.  Section  95  pro- 
vides that  the  premium  rate  shall  be  "  at  lowest  possible  rate  consistent  with 
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the  maioteiuince  of  a  Bolvent  state  insurance  fund  and  the  creation  of  a 
reasonable  surplus  and  reserve;  and  for  such  purpose  (the  commission)  may 
adopt  a  system  of  schedule  rating  in  such  a  manner  as  to  take  account  of  the 
peculiar  hazard  of  each  individual  risk."  Section  96  permits  the  formation 
of  employers'  associations  for  accident  prevention,  and  provides  that  "  Every 
such  approved  association  may  make  recommendations  to  the  conunission 
oonoeming  the  fixing  of  premiums  for  classes  of  hazards,  and  for  individual 
risks  within  such  group."  Section  97  provides  for  the  keeping  of  a  detailed 
system  of  accounts  as  to  each  group  or  class  of  employment,  and  for  a  read- 
justment, at  certain  fixed  periods,  of  the  rates  for  each  particular  class;  and 
where  it  appears  that  the  payments  in  any  particular  dafls  or  group  have, 
after  appropriate  credits  to  the  surplus  and  reserve  funds,  exceeded  the 
amount  of  disbursements  for  that  particular  class,  vests  in  the  commission  the 
discretion  to  credit  each  individual  employer  of  such  group  or  class  with  a 
proportionate  amount  of  such  excess  upon  the  next  payment  of  premiums 
which  may  become  payable  to  him;  and  further  provides,  in  subdivision  4, 
that  where  premiums  are  paid  by  the  employer  upon  an  estimated  amount  of 
*wages,  and  it  subsequently  appears  that  the  actual  wages  paid  are  less  in 
wnount  than  the  estimate,  such  employer  shall  be  entitled  to  receive  a 
refund  of  such  excess  from  the  state  insurance  fund,  or  to  have  the  amount 
of  such  excess  credited  on  subsequent  premiums  as  they  become  due.  These 
provisions  are  in  harmony  with  the  amendment  of  the  act  (Laws  of  1914, 
chap.  16)  requiring  premium  rates  of  corporations  and  associations  trans- 
acting business  under  the  act  to  be  approved  by  the  state  superintendent  of 
insurance  "  as  adequate  for  the  risks,"  i.  e.,  the  liability  to  which  such  corpor- 
ation or  association  may  be  subjected  under  its  policy. 

Construing  section  29  in  the  light  of  the  general  purpose  of  the  statute, 
it  is  evident,  therefore,  that  the  provision  for  "  Subrogation  to  remedies  of 
employees,"  and  the  assignment  of  the  workmen's  cause  of  action  to  the  state, 
is  for  purpose  of  indemnification  only;  and  it  follows  that  the  extension  of 
the  same  provision  to  individual  or  corporate  insurers  is  subject  to  the  same 
iimitation,  namely,  the  full  indemnification  of  the  insurer,  and  no  more.  To 
hold  otherwise  would  be  to  construe  the  act  as  requiring  repayment  by  the 
state  to  employers  of  surplus  funds  derived  from  the  prosecution  of  negli- 
gence cases  by  the  state  as  the  absolute  assignee  of  injured  employees,  and 
permitting  the  retention  of  the  surplus  obtained  in  such  cases  by  individual 
or  corporate  insurers.  The  statute  surely  does  not  contemplate  the  granting 
to  individual  or  corporate  insurers  of  rights  inconsistent  with  the  rights 
vested  in  the  state  imder  like  conditions  and  inconsistent  with  the  general 
purpose  of  the  statute  to  be  so  construed  as  to  open  the  door  for  speculative 
profit  to  the  insurer,  through  subsequent  litigation.  Under  both  the  common, 
as  recognised  in  this  state,  as  well  as  under  the  Personal  Property  Law  (| 
41,  subd.  1,  formerly  CJode  Civ.  Pro.  |  1910),  a  claim  or  demand  to  recover 
damages  for  personal  injury  is  not  transferable,  and  while  there  can  be  no 
question  of  the  power  of  the  legislature,  by  subsequent  enactment,  to  specifi- 
cally or  impliedly  repeal  such  provision  of  the  Personal  Property  Law,  the 
rules  of  statutory  construction  require  that,  so  far  as  possible,  the  later 
enactment  shall  be  construed  harmoniously  with  existing  law,  and,  so  far  as 
the  later  enactment  modifies  the  existing  law,  it  shati  b^  limited  in  its  applica- 
bility to  the  particular  purpose  for  which  the  later  f^^^t^t^  was  enacted. 
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JTirfty  ▼.  Sioie  of  New  York,  68  Misc,  Rep.  626,  633.  See,  also,  Eowe  t. 
Peckhamj  10  Barb.  666.  "  When  the  intention  can  be  collected  from  the  stat- 
ute, words  may  be  modified,  altered  or  supplied  bo  as  to  obviate  any  repug- 
nancy or  inoonsifltency  with  such  intention."  2  Lewis  Suth.  Statut.  Conbt. 
(2d  ed.),  i  347.  '"The  intention  of  an  act  will  prevaU  over  the  Uteral  sense 
of  its  terms."  Id.,  |  848.  "  The  presumption  is  that  the  law  maker  has  a 
definite  purpose  in  every  enactment,  and  has  adapted  and  formulated  the  sub- 
sidiary provisions  in  harmony  with  that  purpose.  •  •  ♦  Thai  jturpote  is 
tm  impUed  limitation  on  the  sense  of  general  terme.'*  Id.,  |  369.  ''Words 
or  clauses  may  be  enlarged  or  restricted  to  effectuate  the  intention  or  to 
harmonize  them  with  other  expressed  provisions."  Id.,  |  376.  "A  thing 
which  is  not  within  the  intent  and  spirit  of  a  statute  is  not  within  the  statute, 
though  within  the  letter."  Id.,  |  379.  "  The  real  intention,  when  accurately 
ascertained,  will  always  prevail  over  the  literal  sense  of  terms.  •  *  * 
Statutes  are  likewise  to  be  construed  in  reference  to  the  principles  of  the 
common  law;  for  it  is  not  to  be  presumed  that  the  legislature  intended  to 
make  any  innovation  upon  the  common  law  further  than  the  case  absolutely 
required."     1  Kent's  Comm.  (14th  ed.),  462. 

The  purpose  of  the  statute  now  under  consideration  being  the  establish- 
ing of  a  self-supporting  state  insurance  fund  for  the  compensation  of 
employees  In  certain  classes  of  employment  and  for  the  fixing  of  the  lowest 
possible  premium  rates  for  employers  consistent  with  such  purpose,  section 
29  must  be  construed  to  that  extent  only  as  impliedly  repealing  or  modify- 
ing the  existing  law  as  to  the  nontransferability  of  claims  of  this  character. 
It  is  also  a  significant  feature  supporting  this  construction  of  the  statute  that 
notwithstanding  the  previous  enactment  of  statutes  in  California,  Connecti- 
cut, Newr  Jersey,  Massachusetts  and  other  states,  containing  provision  for 
part  payment  to  the  injured  employee,  or  for  the  retention  in  the  state  insur- 
ance fund  of  any  surplus  amount  collected  by  the  insurer  in  excess  of  indem- 
nificatioxi,  no  such  provision  is  found  in  the  present  statute. 

The  Judgment  should,  therefore,  be  affirmed,  with  twenty-five  dollars  costs. 
Pags  and  Philrdt,  JJ.,  concur.    Judgment  affirmed,  with  twenty-five  dollars 
U.  B.  F.  d  G.  Co.  T.  N.  T.  RaUwaye  Co.,  93  Misc.  118,  January,  1916. 


The  provision  of  Workmen's  Compensation  Law,  §  29,  per- 
mitting the  dependents  of  an  employee  whose  injuries  have  re- 
sulted in  death  to  recover  death  damages  as  an  alternative  to 
workmen's  compensation  does  not  in  every  ease  operate  for  the 
benefit  of  all  the  depend^its  enumerated  in  Workmen's  Compeu' 
sation  Law,  §  16.  Code  of  Civil  Procedure,  §  1903,  relative  to 
death  damages,  provides  that  '^  in  case  the  decedent  shall  have 
left  him  surviving  a  wife,  or  husband,  but  no  children,  the 
damages  recovered  shall  be  for  the  sole  benefit  of  such  wife  or 
husband."  This  excludes  the  dependent  grandchildren,  parents, 
grandparents,  brothers  and  sisters  made  beneficiaries  by  Work- 
men's Compensation  Law,  §  16,  subd.  4.  Such  dependents,  when 
the  husband  or  wife  survives,  must  rely  only  upon  contingent 
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oompensation  provided  by  Workmea's  Compensation  Law,  §  16, 

and  therefore  the  right  to  claim  and  receive  this  oompensation 
according  to  the  following  opinion  of  the  Appellate  Division  is 
not  affected  by  a  suit  for  damages  institated  by  the  surviving 
husband  or  wife  against  the  third  party : 

OocmtAjXE,  J.:  The  State  Industrial  GommiBsion  has  certified  the  foUowiJig 
question:  ''  May  an  award  of  compensation  be  made  to  Mary  CahiU,  mother 
of  James  J.  Cahill,  deceased,  upon  proof  of  her  dependence  upon  the  said  James 
J.  Oahill,  deceased,  at  the  time  of  the  accident,  in  view  of  the  fact  that  Jennie 
Cahill,  his  widow,  as  a  dependent  and  as  the  administratrix  of  the  estate 
of  James  J.  CahiU,  deceased,  has  elected  under  the  provisions  of  section  29 
of  the  Workmen's  Compensation  Law  to  commence  a  suit  for  damages  against 
a  third  party  not  in  the  same  employ,  and  such  suit  is  now  actually  pmding 
and  undetermined!  " 

The  action  instituted  by  the  widow  of  the  deceased  for  damages  against  the 
third  party  can  in  no  event  benefit  the  dependent  mother.  Hie  action  is  not 
brought  for  her  benefit.  The  damages,  if  any,  awarded  in  that  action  cannot 
include  compensation  to  the  mother.     (Code  Civ.  Proc.  S§  1903,  1904.) 

By  section  16,  subdivision  4,  of  the  Workmen's  Compensation  Law  (Consol. 
Laws,  chap.  67  [Laws  of  1909,  chap.  41],  as  amd.  by  Laws  of  1914,  chap.  316), 
in  a  case  where  the  injury  to  a  workman  causes  his  death,  "if  the  amount 
payable  to  surviving  wife  (or  dependent  husband)  and  to  children  under  the 
age  of  eighteen  years  shall  be  less  in  the  aggregate  than  sixty-six  and  two- 
thirds  per  centum  of  the  average  wages  of  the  deceased  "  a  dependent  parent 
may  receive  fifteen  per  centum  of  such  wages  during  such  dependency.  "  But 
in  no  case  shall  the  aggregate  amount  payable  under  this  subdivision  exceed 
the  difference  between  sixty-six  and  two-thirds  per  centum  of  such  wagea» 
and  the  amount  payable  as  hereinbefore  provided  to  surviving  wife  (or  depend- 
ent husband)  or  for  the  support  of  surviving  child  or  children." 

Section  29  of  the  Workmen's  Cbmpensation  Law  provides  in  part  as  fol- 
lows :  "  If  a  workman  entitled  to  compensation  under  this  chapter  be  injured 
or  killed  by  the  negligence  or  wrong  of  another  not  in  the  same  employ,  such 
injured  workman,  or  in  case  of  death,  his  dependents^  shall,  before  any  suit 
or  claim  under  this  chapter,  elect  whether  to  take  compensation  under  this 
chapter  or  to  pursue  his  remedy  against  such  other.  Such  election  shall  be 
evidenced  in  such  manner  as  the  Commission  may  by  rule  or  regulation  pre- 
scribe. If  he  elect  to  take  compensation  under  this  chapter,  the  cause  of 
action  against  such  other  shall  be  assigned  to  the  State  for  the  benefit  of  the 
State  insurance  fund,  if  compensation  be  payable  therefrom,  and  otherwise  to 
the  person  or  association  or  corporation  liable  for  the  payment  of  such  com- 
pensation, and  if  he  elect  to  proceed  against  such  other,  the  State  insurance 
fund,  person  or  association  or  corporation,  as  the  case  may  be,  shall  contribute 
only  the  deficiency,  if  any,  between  the  amount  of  the  recovery  against  such 
other  person  actually  collected,  and  the  compensation  provided  or  estimated 
by  this  chapter  for  such  case." 

In  this  case  the  dependent  mother  has  no  remedy  against  the  third  party 
and  can  in  no  event  be  benefited  by  the  action  instituted  by  the  widow.  She 
has  no  choice  of  remedies;  she  has  no  opportunity  for  an  election;  she  has 
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no  redress  for  any  grievance  against  any  party  except  under  subdiTision  4  of 
section  16  of  the  Workmen's  Compensation  Law  above  set  forth.  Clearly 
section  29  of  that  law  has  no  application  to  such  a  case.  When  it  provides 
that  the  dependent  of  a  deceased  employee  shall  elect  whether  to  take  com- 
pensation under  the  Workmen's  Compensation  Law  or  '*  to  pursue  his  remedy 
sgsinst  such  other"  it  means  such  a  dependent  as  has  such  a  remedy  and 
who  can,  therefore,  make  such  an  election.  And  when  the  statute  provides 
that  the  person  electing  to  take  compensation  thereunder  shall  assign  hia 
cause  of  action  against  a  third  party,  it  means  a  person  who  has  a  right  of 
election  and  who  has  something  which  he  can  assign.  And  the  deficiency 
which  the  State  innirance  fund,  person  or  association  or  corporation  shall 
contribute  means  the  deficiency  representing  the  difference  between  the 
amount  recovered  against  the  third  party  and  the  ''compensation  provided 
or  estimated  "  by  the  Workmen's  Compensation  Law  for  those  who  are  bene- 
fited by  or  interested  in  such  recovery.  Such  a  person  in  the  present  case 
is  the  widow  and  perhaps  others  who  will  benefit  by  the  action  instituted  by 
her  for  their  benefit  as  well  as  her  own.  But  the  mother  in  this  instance 
has  no  interest  in  the  litigation  against  the  third  party  and  has  no  claim 
except  such  as  is  created  by  the  Workmen's  Compensation  Law  against  the 
insurer.  The  person  possessing  a  cause  of  action  against  a  third  party  can- 
not by  proceeding  against  such  third  party  arbitrarily  destroy  the  claim  of 
one  whose  only  protection  is  under  the  Workmen's  Compensation  Law  against 
the  insurer.  The  insurer  is  not  prejudiced.  His  liability  is  to  various 
classes  of  people  dependent  on  the  deceased.  Some  of  those  dependents  but 
not  all  have  a  cause  of  action  against  a  third  party.  Those  who  have  such 
cause  of  action  may  pursue  it  and  the  employer  thereby  derives  a  benefit 
because  the  amount  of  the  recovery  extinguishes  in  whole  or  in  part,  as  ths 
case  may  be,  his  liability  to  those  of  the  claimants  who  are  benefited  by  the 
action  thus  brought.  His  liability  to  the  claimants  not  thus  benefited  is 
neither  increased  nor  diminished.  If  in  the  instant  case  the  widow  succeeds 
in  her  action  against  the  third  party  her  success  will  inure  to  the  benefit  of 
the  insurer  so  far  as  she  and  those  represented  by  her  in  her  action  against 
the  third  party  are  concerned.  But  whether  she  succeeds  or  fails  the  result 
will  be  the  same  to  the  insurer  so  far  as  the  dependent  mother  is  concerned. 
Within  the  limitations  of  said  section  16,  subdivision  4,  the  liability  of  the 
insurer  to  the  mother  is  entirely  independent  of  the  claim  of  the  widow 
and  will  remain  the  same  independently  of  the  result  of  the  action  instituted 
by  her  against  the  third  party.  The  amount  of  the  payment  to  the  dependent 
mother  can  be  fixed  definitely  and  accurately  and  in  no  respect  depends  on 
either  the  fact  or  the  amount  of  the  recovery  in  the  action  of  the  widow 
against  the  third  party.  Section  29,  so  far  as  it  provides  for  an  election  of 
remedies,  relates  only  to  such  dependents  as  have  an  election  or  may  be  bene- 
fited or  affected  by  an  election,  and  does  not  include  a  case  like  this  where 
the  dependent  mother  possesses  no  right  of  election  herself  nor  can  be  bene- 
fited by  an  election  of  some  other  person.  To  hold  otherwise  would  have 
the  effect  of  destroying  the  liability  of  the  insurer  to  this  mother,  provided 
the  widow  recovers  in  her  action  against  the  third  party  as  much  as  the 
entire  benefits  under  the  Workmen's  Compensation  Law.  The  meaning  of  the 
statute  is  that  in  such  an  event  the  insurer  should  be  relieved  of  liability  to 
those  who  receive  full  compensation  from  the  third  party,  but  it  would  be  a 
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growing  oat  of  and  directly  connected  with  siich  employment.  Whether  the 
employer  might  he  held  liable  as  a  third  party  where  he  was  the  responsible 
canse  of  an  employee's  injury  through  agencies  controlled  by  him,  which  were 
entirely  separate,  apart  and  distinct  from  the  employment  of  the  injured 
employee,  may  be  an  interesting  academic  question,  but  has  nothing  what- 
ever to  do  with  this  case.  The  concession  that  plaintiff  has  a  right  of  action 
against  the  defendant  as  his  employer  under  the  Workmen's  Compensation 
Law  carries  with  it  the  assumption  that  the  injury  occurred  in  the  coarse 
of  and  connected  with  plaintiff's  employment  by  the  defendant.  But  were 
there  any  doubt  on  that  point,  it  is  entirely  removed  by  the  further  stipula- 
tion entered  upon  the  record,  that  "  at  the  time  of  the  accident  plaintiff  was 
engaged  in  handling  merchandise  of  the  defendant,  in  the  defendant's  busi- 
ness," and  this  is  supplemented  by  further  proof  that  the  elevator  was  the 
appliance  furnished  by  the  employer  for  the  use  of  his  employee  in  the  per- 
formance of  his  duty  in  delivering  the  barrels  of  beer  at  the  place  where  he 
was  instructed  to  deliver  them  by  his  employer.  The  judgment  should  be 
affirmed. 

Judgement  reversed  and  new  trial  ordered,  with  thirty  dollars  costs  to 
appellant  to  abide  event.  Winter  v.  Doelger  Brmom$  Co.,  .95  Misc.  160,  May, 
1016. 

When  the  injury  is  attributable  to  another  not  in  the  same 
employ  and  the  injured  employee  has  made  claim  for  compensa- 
tion and  received  an  award,  he  cannot  thereupon  bring  an  action 
against  the  third  party  for  damages.  "There  should  not  be  a 
double  satisfaction  for  the  same  injury.*'  The  plea  that  he  has 
received  compensation  is  a  good  defense  in  an  action  for  negli- 
gence^  notwithstanding  that  compensation  comes  through  insur- 
ance and  that  compensation  and  damages  are  determined  by  dif- 
ferent data.  The  point  has  been  determined  by  the  Appellate 
Division  in  MiUer  v.  N.  Y.  Railways  Co,,  the  text  of  which  ap- 
{>ears  above,  p.  52. 

According  to  HerJcey  v.  Agao'  Manufacturing  Co,,  above,  p. 
32,  an  injured  minor  employee  may  make  the  election  permitted 
by  Workmen's  Compensation  Law,  §  29,  without  appointment  of 
a  guardian  ad  litem. 

According  to  Woodward  v.  Conklin  &  Son,  below,  p.  336,  re- 
lease of  a  third  party  by  the  injured  employee,  with  or  without 
consideration,  does  not  debar  the  employee  from  compensation 
or  the  employer's  iuBurance  carrier  from  an  action  for  negligence. 

8.  Employment  not  conducted  for  pecuniary  gain. — ^An  em- 
ployee injured  in  a  trade,  business  or  occupation  not  carried  on 
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for  pecuniary  gain  must  look  to  the  law  of  negligence  for  any 
remedy  that  he  may  have  against  his  employer.  The  Workmen's 
Compensation  Law,  by  its  own  terms  (§3,  subd«  5),  applies  to 
an  employment  enumerated  in  §  2.  thereof  only  if  such  employ- 
ment is  "  carried  on  by  the  employer  for  pecuniary  gain.''  By 
L.  1914,  ch.  316,  the  Workmen's  Compensation  Law  was  so 
amended  as  to  make  "  the  state  and  a  municipal  corporation  or 
other  political  subdivision  thereof  "  an  employer  under  its  terms. 
But  public  corporations  very  rarely  conduct  the  operations  enu- 
merated in  Workmen's  Compensation  Law,  §  2,  or  any  other  oper- 
ations, for  pecuniary  gain.  Therefore  the  Attomey-Gteneral  ruled 
that  the  right  of  compensation  imder  the  Workmen's  Compensa- 
tion Law  accrued  to  a  comparatively  small  number  of  state  and 
municipal  employees.  Accordingly,  the  State  Industrial  Com- 
mission denied  compensation  to  a  carpenter  on  a  state  canal  lock, 
whose  eye  was  destroyed  by  a  splinter  flying  from  his  hammer, 
Jennings  v.  Dept  of  Public  Works  of  N.  Y.,  S.  D.  R,  vol.  5, 
p.  416,  and  to  the  dependent  mother  of  a  state  highway  foreman 
killed  while  steering  the  tongue  of  a  concrete  mixer,  Allen  v. 
State  of  New  York,  S.  D.  R.,  vol.  6,  p.  376.  The  Appellate  Divi- 
sion affirmed  the  Allen  decision,  June  30,  1916.  The  text  of  the 
opinion  is  presented  below.  The  Attorney-General's  opinion  was 
as  follows: 

The  Workmen's  Compensation  Law  in  its  application  to  the  State,  itfe 
municipal  corporations  and  other  political  subdiyisions  thereof,  compre- 
hends only  those  hasardons  employments  classified  in  section  2  of  the  law. 

The  restrictions  of  the  term  ''  employment/'  as  defined  in  the  act,  is  appli- 
cable to  the  State,  its  municipalities  and  other  political  subdivisions. 

IKQUIRIEB 

From  the  Chairman  of  the  State  Workmen's  Compensation: 

''What  was  the  effect  of  the  amendment  to  the  Workmen's  Compensation 
Act  by  chapter  S16  of  the  Laws  of  1914,  to  subdivision  3  of  section  3  of  such 
act,  striking  out  the  exclusion  of  the  State,  a  municipal  corporation  or  other 
political  subdivision,  and  substituting  therefor  their  inclusion  T 

"Specifically,  what  employees  of  the  State  and  its  political  subdivisions 
are  in  your  opinion  covered,  that  is,  whether  aU  employees,  or  only  such  as 
are  engaged  in  the  hazardous  employments  set  forth  in  section  2  of  the  act! 

"Also,  specifically,  whether  the  provision  of  subdivision  6  of  section  8 
applies  limiting  employment  to  '  a  trade,  business  or  occupation  carried  oa  by 
Uis  employer  for  pecuniary  gain?  "' 
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OPINION 

When  the  Workmen'«  Compensation  Law  was  enacted  in  1913  by  chapter 
816  of  the  Lawe  of  that  year  it  contained  as  a  definition  the  following: 

** '  Employer/  except  when  otherwise  expressly  stated,  means  a  person,  part- 
nership, association,  corporation,  and  the  legal  representatives  of  a  deceased 
employer,  or  the  receiver  or  trustee  of  a  person,  partnership,  association  or  cor- 
poration, employing  workmen  in  hazardous  employments;  hut  do€%  mot 
include  the  state  or  a  municipal  corporation  or  other  political  subdivision 
thereof." 

By  chapter  316  of  the  Laws  of.  1914,  this  definition  was  amended  to  read 
as  foUows: 

" '  Employer,'  except  when  otherwise  expressly  stated,  means  a  person, 
partnership,  association,  corporation,  and  the  legal  representatives  of  a 
deceased  employer,  or  the  receiver  or  trustee  of  a  person,  partnership,  asso- 
ciation or  corporation,  employing  workmen  in  hazardous  employments  includ- 
ing the  state  and  a  municipal  corporation  or  other  political  subdivision 
thereof." 

The  effect  of  this  amendment  was  to  do  away  with  the  provision  contained 
in  the  original  enactment  excepting  the  State,  its  municipalities  and  other 
political  subdivisions  from  the  operation  of  the  law,  and  to  substitute  there- 
for a  definition  expressly  including  them  in  the  act  as  amended.  There  was, 
however,  nowhere  any  provision  increasing  the  liability  of  the  State  or  its 
municipalities  or  other  political  subdivisions  beyond  that  provided  as  to  pri- 
vate corporations  and  individuals.  The  State  and  its  political  subdivisions 
were  brought  within  the  same  class  as  other  employers  previously  made  liable. 

It  therefore  follows  that  all  the  provisions  of  the  act  are  applicable  to  the 
State  and  its  political  subdivisions.  There  is  no  liability  created  as  against 
the  State  or  its  political  subdivisions  except  that  created  by  section  2  of  the 
act  as  to  hazardous  employment  therein  in  detail  classified. 

The  term  "employment,"  defined  in  subdivision  ^  of  section  3  as  follows: 

"'Employment'  includes  employment  only  in  a  trade,  business  or  occupa- 
tion carried  on  by  the  employer  for  pecuniary  gain," 

is  applicable  to  the  State,  its  municipalities  and  political  subdivisions.  It 
may  very  properly  be  urged  that  there  are  not  many  occupations  carried  on 
by  the  State,  its  mimicipalities  and  political  subdhrisions  for  pecuniary  gain, 
but  only  so  far  as  there  are  such  occupations  has  the  statute  included  the 
State  and  its  political  subdivisions  within  its  provisions. 

There  is  no  liability  created  by  this  act  except  by  virtue  of  its  provisioiis, 
and  it  cannot  logically  be  urged  that  a  statute  which  e^q^ressly  limits  its 
application  to  certain  employments  can  be  extended  to  include  other  employ- 
ments. 

When  by  the  amendment  of  1914  the  State  and  its  political  subdivisions 
ware  included  within  the  definitions  of  "employer,"  no  greater  or  different 
liability  was  imposed  than  that  provided  by  the  statute  itself  as  to  employers 
in  general. 

When  the  Legislature  placed  these  governmental  agencies  u)ithm  the  duties 
and  liabilities  of  the  law  it  cannot  be  said  to  have  thereby  extended  the 
measure  of  their  obligations  beyond  such  duties  and  liabilities.  Ojmihoa  o/ 
Attorney  Oeneral,  June  9,  1914* 
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Amendments  of  L.  1916,  ch.  622,  to  the  Workmen^s  Compen- 
sation Law,  adding  group  43  to  §  2  and  altering  subd.  6  of  §  3, 
have  excepted  public  employees,  and  employees  brought  under 
the  Workmen's  Compensation  Law  by  election  jointly  with  their 
employers,  from  the  "  pecuniary  gain ''  limitation.  The  Attorney- 
General  has  interpreted  the  exception  of  public  employees  in  an 
opinion  dated  July  8,  1916,  in  which  he  has  specifically  held 
that  towns  must  provide  compensation  insurance  for  their  high- 
way employees  and  has  generally  held  that  the  state  and  its 
municipal  corporations  must  provide  compensation  insurance  for 
all  tiieir  employees  who  are  engaged  in  the  hazardous  employ- 
ments enumerated  in  Workmen's  Compensation  Law,  §  2.  The 
State  Industrial  Commission  has  passed  a  resolution  permitting 
the  State  or  a  municipal  corporation  to  become  a  self -insurer,  so 
fJiat  lack  of  an  appropriation  for  insurance  premium  does  not 
stand  in  the  way. 

This  second  opinion  of  the  Attorney-General,  construing  the 
application  of  the  law  to  public  employees,  was  as  follows: 

INQUIRIES 
The  State  Oommissioner  of  Highways  and  various  town  superintendents 
of  highways  and  other  town  and  city  officers  have  submitted  inquiries  as  to 
the  effect  of  the  amendment  to  the  Workmen's  Compensation  Law  by  chapter 
622  of  the  Laws  of  1916  in  its  application  to  the  employees  of  the  State,  its 
municipal  corporations  and  other  political  subdivisions  thereof. 

OPINION 

Chapter  816  of  the  Laws  of  1913  which  originated  the  present  Workmen's 
Compensation  Law  of  this  State  defined  the  term  "  employer  "  as  not  includ- 
ing the  State  or  a  municipal  corporation  or  other  political  subdivision  thereof. 
(L.  of  1013,  chap.  816,  {  3,  subd.  3.) 

By  chapter  316  of  the  Laws  of  1914,  the  definition  of  "employer"  was 
amended  to  read  as  follows :  "  *  Employer '  except  when  otherwise  expressly 
stated,  means  a  person,  partnership,  association,  corporation,  and  the  legal 
representatives  of  a  deceased  employer,  or  the  receiver  or  trustee  of  a  person, 
partnership,  association  or  corporation,  employing  workmen  in  hazardous 
employments  including  the  State  and  a  municipal  corporation  or  other  political 
subdivision  thereof." 

TTie  term  '*  employment "  was,  however,  defined  in  subdivision  5  of  section 
3  of  the  Compensation  Law  as  follows :  "  *  Employment '  includes  employ- 
ment only  in  a  trade,  business  or  occupation  carried  on  by  the  employer  for 
pecuniary  gain." 

6 
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On  June  9,  1914,  the  matter  of  the  application  of  the  Compensation  Law 
to  the  State,  its  municipalities  and  political  subdiviaiona  was  considered  by 
Attorney-General  Carmody  and  an  opinion  was  rendered  by  him  to  the  effect 
that  these  two  definitions  had  to  be  harmonized  and  that  the  restrictions 
of  the  term  "employment"  were  applicable  to  the  State,  its  municipalities 
and  political  subdivisions  and  that  their  employees  were  only  subject  to  the 
Compensation  Law  so  far  as  they  were  engaged  in  an  employment  carried  on 
by  the  State  or  municipality  or  other  political  subdiyision  for  pecuniary  gain. 
(Attorney-General's  Opinions,  1914,  p.  191.) 

By  chapter  022  of  the  Laws  of  1916,  the  Workmen's  Compensation  Law  haa 
been  amended  by  adding  to  section  2  thereof,  a  new  group  known  as  Group 
43  which  reads  aa  follows:  "Group  43.  Any  employment  enumerated  in  the 
foregoing  groups  and  carried  on  by  the  State  or  a  municipal  corporation  or 
other  subdiyision  thereof,  notwithstanding  the  definition  of  the  term  '  employ- 
ment' in  subdiyision  5  of  section  3  of  this  chapter." 

The  Legislature  has  thus  clearly  brought  within  the  proyisions  of  the 
statute  any  employees  of  the  State  or  a  municipal  corporation  or  other  sub- 
diyision thereof  who  are  engaged  in  any  of  the  hazardous  employments  set 
forth  in  groups  1  to  42  of  section  2  of  the  Compensation  Law  irrespective  of 
the  fact  whether  the  State  or  a  municipal  corporation  or  other  political  sub- 
diyision is  engaging  in  the  trade,  business  or  occupation  for  pecuniary  gain. 

It  is  therefore  clearly  the  duty  of  the  proper  officers  of  the  State,  its  muni- 
cipal corporations  and  other  political  subdivisions  to  examine  the  various 
groups  of  employment  covered  by  the  act  as  set  forth  in  section  2  thereof  and 
to  secure  the  payment  of  compensation  to  such  employees  as  may  be  covered 
thereby  in  one  of  the  ways  provided  by  the  statute. 

Section  60  of  the  Compensation  Law  provides  that  an  employer  shall  secure 
compensation  to  his  employees  in  one  of  the  following  ways: 

"1.  By  insuring  and  keeping  insured  the  payment  of  such  comptosation 
in  the  State  Fund,  or 

2.  By  insuring  and  keeping  insured  the  payment  of  such  compensation  with 
any  stock  corporation  or  mutual  association  authorized  to  transact  the  busi- 
ness of  workmen's  compensation  insurance  in  this  State.  If  insurance  be  so 
effected  in  such  a  corporation  or  mutual  association,  the  employer  shall  forth- 
with file  with  the  commission,  in  form  prescribed  by  it,  a  notice  specifying 
the  name  of  such  insurance  corporation  or  mutual  association  and  such 
information  regarding  the  policies  as  the  conmiission  may  require^ 

3.  By  furnishing  satisfactory  proof  to  the  commission  of  his  financial  abil- 
ity to  pay  such  compensation  for  himself,  in  which  case  the  commission 
may,  in  its  discretion,  require  the  deposit  with  the  commission  of  securities 
of  the  kind  prescribed  in  Section  13  of  the  Insurance  Law,  in  an  amount  to 
be  determined  by  the  commission,  to  secure  his  liability  to  pay  the  compensa- 
tion provided  in  this  chapter.  The  Conunission  shall  have  the  authority  to 
revoke  its  consent  furnished  under  this  section  at  any  time  for  good  cause 
shown."  (Workmen's  Compensation  Law,  {  60,  as  amended  by  Laws  of 
1916,  chap.  622.) 

I  have  been  specifically  asked  whether  the  employees  of  the  town  superin- 
tendent of  highways  of  a  town  are  covered  by  the  Workmen's  Compensation 
Law.  It  is  my  judgment  that  it  is  compulsory  for  a  town  to  provide  com- 
pensation insurance  for  the  workmen  employed  upon  the  highways  of  the 


Digitized  by  VjOOQIC 


Peounia&y  Gain  131 

town.    This  eeems  to  be  expressly  covered  by  Group  18  which  reads  as  follows: 
"Group  13.  Paving;  road  building,  curb  and  sidewalk  construction  or  repair; 

•         •         •   9f 

I  have  alao  been  asked  as  to  what  fund  may  be  used  for  the  payment  of  such 
compensation  insurance.  In  view  of  the  fact  that  State  and  municipal 
employees  have  not  been  considered  heretofore  as  coming  within  the  provisions 
of  this  statute  except  in  the  isolated  cases  where  the  State  or  a  municipality 
might  be  deemed  to  be  carrying  on  an  occupation  for  pecuniary  gain,  it 
must  be  assumed  that  the  various  municipalities  of  the  State  have  not  made 
provision  for  the  payment  of  the  premiums  for  such  insurance  in  the  annual 
budget  for  the  current  year.  No  moneys  are  available  in  such  cases  unless 
embraced  in  some  contingent  fimd  or  unless  special  authority  has  been  granted 
by  statute  which  has  not  come  to  my  attention.  I  am  informed  by  the  State 
Industrial  Commission  that  a  resolution  has  been  passed  1^  that  commission 
permitting  the  state,  its  municipal  corporations  and  other  political  subdivi- 
sions to  become  self-insurers  which  seems  to  me  to  be  the  only  practical  solu- 
tion available  at  this  time.  It  is  therefore  to  be  assumed  that  upon  the 
application  to  the  State  Industrial  Commission  by  the  proper  officials  of  any 
municipal  corporation  or  other  political  subdivision  of  the  State  permission 
will 'be  granted  to  secure  compensation  to  the  employees  of  such  municipal 
corporation  or  other  political  subdivision  engaged  in  any  of  the  hazardous 
employments  covered  by  the  act  through  the  method  known  as  self-insuring. 
If  the  State  or  any  municipal  corporation  or  other  political  subdivision  desires 
to  adopt  one  of  the  other  methods  of  insuring  for  the  ensuing  fiscal  year, 
it  will  have  to  do  so  by  making  suitable  provision  therefor  in  its  next  budget. 
Opimom  of  Attorney-General,  July  3,  1916. 

Though  the  above  cited  amendment  bringing  public  employees 
within  the  law's  coverage  has  offset  Allen  v.  State  of  New  York 
as  a  precedent,  the  text  of  the  case  is  inserted  here  as  a  matter 
of  complete  presentation  of  the  subject: 

WooDWABD,  J.:  Od  the  20th  day  of  October,  191&»  Charles  R.  AUen  was 
in  the  employ  of  the  Highway  Department  of  the  State  of  New  York  and 
engaged  as  a  foreman  of  a  concrete  gang,  which  was  doing  maintenance  and 
repair  work  on  state  road  No.  633SA,  in  the  town  of  Sanford,  Broome  county. 
The  State,  for  reascms  which  are  set  forth  in  the  record,  was  doing  its  own 
repair  work  by  its  own  equipment  and  force,  and  the  Commission  found  as 
a  fact  that  the  decedent  received  his  injuries  while  he  was  employed  as  a  fore- 
man of  a  concrete  gang  of  the  State  Highway  Department  of  Maintenance 
and  Repair,  which  department  had  charge  of  the  maintenance  and  repair  of 
the  State  and  county  highways;  also  that  the  deceased,  at  the  time  he  was 
injured,  was  steering  the  tongue  of  a  concrete  mixer,  the  front  wheel  of  which 
struck  a  plank  and  threw  him  against  a  section  of  the  concrete  wall,  frac- 
turing his  skull,  resulting  in  his  death  on  the  following  day;  that  the  injuries 
were  accidental,  resulting  out  of  and  in  the  course  of  his  employment,  and 
that  his  average  wages  were  twenty-three  dollars  and  eight  cents  per  week, 
and  that  the  claimant,  his  mother,  was  dependent  upon  him  for  support. 
Having  found  these  fact^  the  Commission  refused  to  allow  the  claim  on  the 
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ground  that  the  State  of  New  York,  through  its  Highway  Commission,  was 
not  engaged  in  business  for  pecuniary  gain.  The  elaimajit  appeals  from  this 
determination. 

We  quite  agree  with  the  appellant's  assertion  that  "by  the  amendment  of 
subdivision  3  of  section  3  of  the  Workmen's  Compensation  Law  (chap.  316, 
Laws  1914)  *  the  State  is  included  within  the  meaning  of  the  word  '  Employer ' 
as  used  in  that  statute,  and  its  stands  in  no  different  position  with  respect 
to  this  law  than  any  other  employer,''  but  it  by  no  means  follows  that  the 
Commission  erred  in  its  ruling,  for  the  statute  provides  in  subdivision  6  of 
section  3,  which  has  not  been  amended,  that  '' '  employment '  includes  employ- 
ment only  in  a  trade,  business  or  occupation  carried  on  by  the  employer  for 
pecuniary  gain,"  and  no  one  can,  within  the  meaning  of  the  Workmen's  Com- 
pensation Law,  be  an  employer  unless  he  is  "  employing  workmen  in  hazardous 
employments,"  and  such  employments  are  only  those  which  are  carried  on 
for  pecuniary  gain.  The  statute,  which  required  an  amendment  of  the 
fundamental  law  of  the  State  to  give  it  vitality  (State  Const.,  art.  1,  %  19, 
as  amd.  in  November,  1913;  Ive9  v.  Bouth  Buffalo  R.  Co.,  201  N.  Y.  271), 
does  not  undertake  to  pay  compensation  to  those  injured  in  all  hazardous 
employments,  but  only  to  those  engaged  in  the  particular  employments 
pointed  out  by  the  statute,  and  these  are  in  turn  limited  by  the  definition 
of  the  word  "  employment "  to  ''  a  trade,  business  or  occupation  carried  on 
by  the  employer  for  pecuniary  gain."  We  cannot  close  our  eyes  to  these 
limitations;  we  cannot  charge  an  individual,  association  or  corporation  with 
responsibility  for  accidents  occurring  in  occupations,  however  hazardous, 
unless  those  occupations  are  embraced  within  some  of  the  groups  enumerated 
in  section  2  of  the  law,  nor  unless  they  are  being  carried  on  for  '*  pecuniary 
gain."  This  is  not  only  the  letter  of  the  law  but  it  is  the  spirit  of  the 
imderlying  constitutional  provision  above  cited,  which  authorizes  this  class 
legislation  ''provided  that  all  moneys  paid  by  an  employer  to  his  employees 
or  their  legal  representatives,  by  reason  of  the  enactment  of  any  of  the  laws 
herein  authorized,  shall  be  held  to  be  a  proper  charge  in  the  cost  of  operating 
the  business  of  the  employer."     (State  Const.,  art.  1,  §  19.) 

The  theory  of  the  law,  and  of  the  underlying  constitutional  authorization, 
is  that  the  accidents  growing  out  of  the  operation  of  industrial  enterprises 
become  a  legitimate  part  of  what  is  known  in  commercial  life  as  the  "  over- 
head" cost,  the  same  as  the  breakage,  wear  and  tear  of  machinery  and 
equipment,  and  it  is  only  in  those  industries  which  are  carried  on  for 
pecuniary  gain  that  "  the  cost  of  operating  the  business  "  can  be  taken  care 
of  in  the  fixing  of  the  price  of  the  product.  (See  Ivea  case,  p.  286;  State 
Const,  art.  1,  f  10-)  No  provision  has  ever  been  made,  so  far  as  we  are 
informed,  for  the  State  to  take  care  of  the  accidental  injuries  of  employees 
in  the  maintenance  of  State  highways;  no  suggestion  of  any  method  is  made 
by  which  the  cost  of  the  injuries  can  be  added  to  the  **  cost  of  operating  the 
business,"  and  it  is  only  where  this  may  be  done  that  the  statutes  are  within 
the  provisions  of  the  Constitution.  By  confining  the  statute  to  the  limitations 
fixed  by  the  definitions  found  in  section  3  of  the  act,  the  law  becomes  harmo- 
nious with  the  letter  and  the  spirit  of  the  Constitution,  while  the  construc- 
tion contended  for  by  the  appellant  would  defeat  such  harmony  and  make  the 
act  itself  questionable,  to  say  the  least.    It  is  true,  of  course,  that  where  th« 

*  Consol.  Laws,  cb.  67  (Laws  of  1914,  ch.  41),  |  8,  snbd.  8»  as  amd.  by  Laws  of 
1914.  ch.  816  —  [Rep.] 
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State  contracts  for  work  of  a  haxardous  nature^  as  defined  in  the  statute,  the 
contractor,  who  carries  on  the  work,  is  called  upon  to  provide  for  these  acci- 
dents, for  he  is  carrying  on  the  business  for  pecuniary  gain,  but  he  is  enabled 
to  include  this  charge  in  his  contract  price  of  the  work  to  be  performed,  but 
no  such  power  is  given  to  the  Highway  Commission  in  carrying  on  the  work 
of  maintaining  the  highways,  and  as  it  is  not  engaged  in  this  work  for  the 
purposes  of  pecuniary  gain  it  cannot  be  that  the  State  is  to  become  an  insurer 
of  its  employees,  under  conditions  where  such  insurance  would  not  be  required 
of  an  individual,  association  or  corporation.  If  the  State  was  operating  the 
highways,  as  it  might  operate  a  railroad  {Olcoit  v.  Supervisors,  16  Wall. 
678;  East  Alabama  Railtoay  Company  v.  Doe,  114  U.  S.  340,  350),  there  would 
be  an  opportunity  for  the  collection  of  fares  and  tolls,  and  it  would  be  ope- 
rated for  pecuniary  gain;  but  by  the  mere  governmental  act  of  maintaining 
the  highways  it  does  not  come  within  the  provisions  of  the  statute,  and  the 
Commission  properly  refused  to  grant  the  award  demanded. 

In  June,  1914,  immediately  after  the  passage  of  the  act,  the  then  chairman 
of  the  State  Workmen's  Compensation  Commission  addressed  a  letter  to  the 
then  Attorney-General  of  this  State  asking  *' specifically  whether  the  provi* 
sion  of  subdivision  5  of  section  3  applies  limiting  employment  to  '  a  trade, 
business  or  occupation  carried  on  by  the  employer  for  pecuniary  gain,'"  and 
in  answering  that  question  the  learned  Attorney-General  aptly  says:  "There 
is  no  liability  created  by  this  act  except  by  virtue  of  its  provisions,  and  it 
cannot  logically  be  urged  that  a  statute  which  expressly  limits  its  application 
to  certain  employments  can  be  extended  to  include  other  employments.  When 
by  the  amendment  of  1914  the  State  and  its  political  subdivisions  were  included 
within  the  definition  of  'employer,'  no  greater  or  different  liability  was 
imposed  than  that  provided  by  the  statute  itself  as  to  employers  in  general. 
Wlien  the  Legislature  placed  these  governmental  agencies  within  the  duties 
and  liabilities  of  the  law  it  cannot  be  said  to  have  thereby  extended  the 
measure  of  their  obligations  beyond  such  duties  and  liabilities."  (Matter  of 
Workmen's  Compensation  Law,  sections  2  d  S,  2  State  Dept.  Rep.  Off.  608.) 
This  seems  to  us  the  logical  and  complete  answer  to  the  appellant's  conten- 
tion. The  amendment  simply  placed  the  State  and  its  local  political  subdi- 
visions upon  the  same  footing  as  individuals  and  corporations,  and  the  fact 
that  the  State  may  not  conduct  any  business  for  pecuniary  gain  has  no  more 
bearing  on  the  proper  construction  of  the  law  than  the  fact  that  many  indi- 
viduals and  corporations  do  things  of  a  hazardous  character  without  the  pur- 
pose of  pecuniary  gain.  The  State  has  the  power  to  engage  in  business  under- 
takings for  the  purpose  of  securing  pecuniary  gain;  the  fact  that  it  does  not 
do  so  does  not  tend  to  show  that  the  Legislature  intended  to  increase  the 
liability  of  the  State  beyond  that  of  corporations  and  individuals,  and  it  is 
not  the  province  of  the  courts  to  enlarge  upon  the  clearly  expressed  or  neces- 
sarily implied  scope  of  statutes  changing  the  rules  of  the  common  law. 

The  determination  appealed  from  should  be  affirmed.  All  concurred,  except 
UowABD,  J.,  who  dissented.  Determination  affirmed.  Allen  v.  State  of  New 
York,  173  App.  Div.  460,  June  30,  1916. 

In  two  decisions  handed  down  on  the  same  day,  November  10, 
1915,  the  Appellate  Division  made  an  interesting,  important  and 
somev/hat  unexpected  application  of  the  "  pecuniary  gain  "  clause. 
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It  denied  compensation  in  Mihm  v.  Hussey  to  a  shipper,  a  regu* 
lar  employee,  whose  fingers  had  been  crushed  while  he  was  tier- 
ing barrels  of  vin^ar  in  the  private  storehouse  of  his  employer, 
a  wholesale  produce  merchant,  and  in  Bdrgey  v.  Massaro  Maca- 
roni Co.  to  the  widow  of  a  carpenter,  a  temporary  or  casual  em- 
ployee, killed  in  the  collapse  of  a  factory  building  while  he  was 
at  work  upon  a  partition.  The  court  held  in  each  case  that  the 
employer  was  not  carrying  on  for  the  "  pecuniary  gain  "  of  the 
statute  the  work  in  which  his  employee  sustained  the  injury.  The 
produce  merchant,  it  said,  was  not  engaged  in  the  hazardous  em- 
ployment of  "  warehousing  "  (§  2,  group  29)  because  he  was  not 
storing  the  goods  of  others  for  hire  and  the  macaroni  company  was 
not  engaged  in  the  hazardous  employment  of  "  structural  carpen- 
try "  (§  2,  group  42)  because  it  was  "  not  carrying  on  the  carpen- 
ter business  or  doing  any  carpenter  work  for  profit"  The  Bai^y 
opinion  has  been  compared  with  the  Rheinwald  opinion,  pre- 
sented above  under  the  caption  "  Injured  person  an  independent 
contractor."  The  Rheinwald  decision  was  handed  down  May  14, 
1915;  the  Bargey  decision,  November  10,  1915.  Both  were  by 
the  same  court.  The  injured  painter,  Rheinwald,  was  in  the 
same  status  of  casual  or  temporary  employment  as  the  injured 
carpenter,  Bargey.  The  one  was  painting  a  sign,  the  other  erect- 
ing a  partition.  Painting  and  carpentry  are  named  in  the  same 
group.  Workmen's  Compensation  Law,  §  2,  group  42.  Both  were 
at  work  for  employers  engaged  in  hazardous  employments  — 
manufacture  of  brick  and  preparation  of  food  stuffs  —  enumer- 
ated in  Workmen's  Compensation  Law,  §  2,  groups  19  and  33. 
The  overshadowing  issue  in  the  Rheinwald  case  was  whether  the 
injured  person  was  a  contractor  or  an  employee ;  the  "  pecuniary 
gain  "  issue  does  not  appear  to  have  been  raised  there,  though 
there  may  be  a  hint  of  it  in  the  court's  declaration  that  Rhein 
wald's  "  casual  or  intermittent "  employment  "  could  not  deprive 
him  of  the  status  of  employee,  in  the  absence  of  explicit  legis- 
lative pronouncement  to  that  effect"  or  in  the  reference  to  a 
minority  opinion  of  the  California  Industrial  Accident  Conmiis- 
sion  "based  upon  apprehension  of  consequences  against  which 
the  New  York  statute  plainly  guards,  through  the  restriction  of 
the  term  employment  to  'a  trade,  business  or  occupation  carried 
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on  by  the  employer  for  pecuniary  gain.'  "  If  the  macaroni  com- 
pany was  not  carrying  on  the  carpentry  work  for  pecuniary  gain, 
it  is  difficult  to  see  that  the  brickmaking  company  was  carrying 
on  the  painting  work  for  pecuniary  gain  and  vice  versa.  It  is 
true  that  a  sign  might  be  regarded  as  more  directly  gainful  in 
character  than  a  partition.  It  is  also  true  that  the  use  of  part 
of  the  macaroni  company's  building  as  a  saloon  figured  in  the 
Bargey  casa*  The  Appellate  Division  remanded  the  Eheinwald 
case  to  the  Commission  with  direction  to  make  an  award  to  Rhein* 
wald,  but  reversed  an  award  to  Bargey.  Justices  Lyon  and 
Howard  dissented  from  the  Bheinwald  decision;  Justice  Wood- 
ward, from  the  Bargey  decision.  The  Bargey  case  went  on  up  to 
the  Court  of  Appeals  where  the  reversal  was  sustained,  June  16, 
1916,  Judge  Seabury  dissenting.  Meanwhile  the  Commission, 
in  accordance  with  the  Appellate  Division's  instructions,  made 
an  award  to  Rheinwald  (S.  D.  R,  vol.  7,  p.  440,  February  16, 
1916).  Appeal  was  taken  from  the  award  and  the  case  came  a 
second  time  before  the  Appellate  Division  which,  on  September 
13,  1916,  reversed  the  award  and  its  own  former  decision  with- 
out opinion,  upon  authority  of  the  Court  of  Appeals'  decision  in 
the  Bargey  case.  So  that  it  would  appear  that  workmen  like 
Hheinwald  and  Bargey  were  not  protected  by  the  Workmen's  Com- 
pensation Law  as  it  stood  prior  to  its  amendment  by  L.  1916,  ch. 
622.  Whether  the  changes  affected  by  L.  1916,  ch.  622,  have 
brou^t  such  employees  within  the  law's  coverage  awaits  court 
determination.  The  amendment  appended  to  Workmen's  Com- 
pensation Law,  §  2,  providing  that  an  employer  and  employee 
whose  relationship  is  not  covered  by  the  act  may  nevertheless  sub- 
ject themselves  to  its  provisions  by  joint  election,  offers  a  voluntary 
basis  for  situations  o'f  the  Bargey  and  Rheinwald  type. 

The  full  texts  of  the  Mihm  and  Bargey  decisions,  with  the  dis- 
senting opinions,  are  as  follows: 

{Mihm  y.  EiUMy,  Appellate  Division) 
Ltoit,  J.:     The  State  Industrial  Commission  has  certified  to  this  court 
the  question:     ''Was  the  claimant  at  the  time  of  the  injury  engaged  in  a 
*  Tbe   Workmen's   Compensation   Commission's   conclusions   sUte   that   "  Bargey 


was  working  for  his  employer  on  the  second  floor  of  his  employer's  plant.  A  fire 
occnrred  npoa  the  third  floor  causing  the  building  to  collapse  and  Bargey  was 
crushed  beneath  tbe  debris  and  killed."  S.  D.  R..  toL  4,  p.  373.  The  Appellate 
Division's  opinion  states  that  the  macaroni  company  **  purposed  making  upon  the 
erround  floor  of  the  part  of  the  building  repaired  a  saloon,  and  to  use  tbe  second 
i«nd  tbird  floor  in  its  general  business  "  and  that  Baigey  '*  was  in  the  saloon  part, 
nailing  lath  to  the  studding  over  the  deor,  when  Se  accident  occurred."  170 
App.  DiT.  lOi. 
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bazardous  employment  within  the  meaning  of  the  Workmen's  Compensation 
Law,  and  entitled  to  compensation  as  a  result  of  injuries  arising  out  of  and 
in  the  course  of  such  employment."  The  employer  was  engaged  in  the  whole- 
sale produce  business,  with  an  office  at  348  Broadway,  Albany,  N.  Y.  In 
connection  with  said  business,  and  upon  said  premises,  he  maintained  a 
warehouse  or  place  of  storage  in  which  the  produce  owned  by  him  was  kept 
in  storage  until  sold  at  wholesale. 

The  claimant  was  in  his  employ  as  shipper,  and  on  the  28th  of  September, 
1914,  while  tiering  barrels  of  vinegar,  weighing  about  500  pounds  each,  in 
the  storehouse,  his  right  hand  was  pressed  against  a  brick  wall,  injuring  the 
second  and  third  fingers.  The  Commission  has  found  that  the  injuries  were 
accidental,  arose  in  the  course  of  employment,  and  were  without  fault  of 
the  employee. 

The  alleged  hazardous  employment  in  which  claimant  was  engaged  is 
embraced  in  group  29  of  section  2  of  the  Workmen's  Compensation  Law 
(Consol.  Laws,  chap.  67;  Laws  of  1914,  chap.  41),  which  is  as  follows: 
"Milling;  manufacture  of  cereals  or  cattle  foods,  warehousing;  storage; 
operation  of  grain  elevators." 

The  single  question,  therefore,  for  decision  is  whether  the  claimant  was 
engaged  in  the  "employment"  of  "warehousing"  at  the  time  he  sustained 
his  injuries.  Warehousing  is  defined  in  the  Century  Dictionary  as  '*  1.  The 
act  of  placing  goods  in  a  warehouse.  2.  The  business  of  receiving  goods  for 
storage."  "  *  Employment '  includes  employment  only  in  a  trade,  business 
or  occupation  carried  on  by  the  employer  for  pecuniary  gain."  (Workmen's 
Compensation  Law,  §  3,  subd.  5.) 

Claimant's  employer  was  not  carrying  <m  the  business  of  warehousing  for 
pecuniary  gain,  hence  the  submitted  question  should  be  answered  in  the 
negative. 

All  concurred,  except  Kellogg,  J.,  who  dissented  in  opinion,  in  which 
Howard,  J.,  concurred. 

Kellogo,  J.  (dissenting).  It  is  urged  that  the  employer  was  storing  only 
his  own  goods  and  was  not  engaged  in  the  business  of  storage,  and  that  the 
statute  contemplates  a  warehousing  business  or  storage  business  carried 
on  for  the  storage  of  goods  of  others  for  hire.  We  think  this  is  too  narrow  a 
construction  of  the  law.  If  the  employer  has  a  large  storage  warehouse  and 
was  receiving  heavy  packages  of  merchandise  which  were  to  be  moved  from  time 
to  time  by  his  employees,  the  risk  to  them  is  the  same  whether  he  is  storing 
the  goods  for  himself  or  for  others.  The  statute  is  ^  beneficial  one,  intended 
to  throw  upon  the  business  the  risks  incident  to  and  resulting  from  it,  and 
the  liability  ought  not  to  depend  upon  the  question  whether  the  goods  in 
storage  were  the  goods  of  the  employer  or  the  goods  of  others.  In  the  same 
group  is  the  operation  of  grain  elevators.  It  is  immaterial  whose  grain  is 
being  elevated,  whether  the  elevator  is  used  for  the  grain  of  the  employer  or  of 
another.     The  nature  of  the  hazard  is  the  important  thing. 

Group  10  of  section  2  of  the  Workmen's  Compensation  Law  (Consol.  Laws, 
chap.  67;  Laws  of  1914,  chap.  41)  is  "Longshore  work,  including  the  loading 
or  unloading  of  cargoes  or  parts  of  cargoes  of  grain,  coal,  ore,  freight,  general 
merchandise,  lumber  or  other  products  or  materials,  or  moving  or  handling 
the  same  on  any  dock,  platform  or  place,  or  in  any  warehouse  or  other  place 
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of  storage."  This  group  gives  color  to  the  construction  we  have  taken  of 
group  29  of  section  2.  It  is  the  handling  of  the  cargoes,  or  parts  of  cargoes, 
the  moving  of  heavy  merchandise,  that  is  deemed  a  hazardous  business. 

While  the  employer  did  not  receive  compensation  for  storage  of  his  own 
goods,  he  was  storing  his  goods  for  profit  and  was  operating  the  warehouse 
part  of  his  business  in  order  that  his  profits  might  be  enhanced.  Whenever 
he  received  an  order  he  had  the  goods  in  his  storehouse  with  which  to  fill  it. 
The  operation  of  the  storehouse  was  a  necessary  part  of  his  business,  and 
the  storehouse  was  maintained  by  him  for  profit.  Apparently  the  claimant's 
emplojrment  was  in  receiving,  shipping  and  handling  the  produce  in  the 
warehouse  for  storage. 

We,  therefore,  conclude  that  the  question  submitted  to  the  court  should 
be  answered  in  the  afllrmative.  Howard,  J.,  concurred.  Question  certified 
answered  in  the  negative.    Mihm  v.  Husaey,  169  App.  Div.  742,  Nov.  10,  1915.* 

[Ba/rgey  V.  Ma99aro  Macaroni  Co.,  Appellate  Division,) 
Kbllogo,  J.:  The  macaroni  company  was  occupying  a  building  which  had 
been  an  old  hotel.  It  purposed  making  upon  the  ground  floor  of  the  part 
of  the  building  repaired  a  saloon,  and  to  use  the  second  and  third  floors  in 
its  general  business.  The  work  in  changing  the  floors  and  roof  was  done  by 
the  intestate,  under  a  contract  by  which  he  was  to  do  the  work  and  furnish 
the  material  for  $500.  That  contract  was  performed  by  him.  A  part  of  the 
time  he  had  men  working  with  him.  As  the  work  progressed,  from  time  to 
time  the  company  would  have  extra  work  done,  for  which  he  was  paid  by 
the  hour.  Before  the  contract  work  was  completed,  extra  work  was  con- 
templated of  putting  a  partition  through  the  saloon  part  of  the  building, 
thus  making  the  saloon  smaller  than  first  intended,  and  using  the  other  part, 
which  was  partitioned  off  from  the  saloon,  as  a  machinery  room  for  the 
eompany.  The  studding  for  the  partition  between  the  saloon  and  the  new 
machinery  room  had  been  put  up  as  extra  work  while  the  contract  work 
was  being  performed.  A  delay  occurred,  perhaps  to  permit  the  building  to 
settle,  and  then  the  deceased  was  requested  to  come  on  and  finish  the  partition. 
Be  was  in  the  saloon  part,  nailing  lath  to  the  studding  over  the  door,  when 
the  accident  occurred.  He  was  a  general  carpenter,  doing  such  work  as  he 
was  called  upon  to  do  for  different  people,  usually  by  the  hour,  but  sometimes 
took  jobs.  He  was  not  in  the  general  employ  of  the  company,  but  was  the 
man  it  usually  employed  to  do  little  odd  jobs  about  its  building.  He  never 
did  any  work  in  the  macaroni  business;  his  only  work  for  the  defendant  was 
doing  work  upon  or  about  its  buildings.  I  do  not  think  he  was  an'  employee 
in  a  business  declared  hazardous  by  the  Workmen's  (Compensation  Law. 
Clearly  he  was  ^ot  engaged  in  the  macaroni  business,  but  his  sole  business 
was  as  a  carpenter.  The  company  was  not  carrying  on  the  carpenter  business, 
or  doing  any  carpenter  work  for  a  profit;  it  was  making  repairs  and  improve- 
ments upon  its  real  estate  and  hired  a  general  workman  for  that  purpose. 
If  a  man  in  a  business  not  hazardous  employs  a  carpenter  to  do  some  work 
upon  his  property,  like  fixing  a  window  or  a  door,  I  do  not  think  the  person 
performing  the  work  is  an  employee  engaged  in  the  hazardous  business  of 


*  Sioce  the  handing  down  of  this  decision,  the  Legislature  has  amended  Work- 
men's Compensation  Law,  {  2,  group  29,  to  read:  "  •  •  •  warehousing;  storage 
of  all  kinds  and  itorage  for  Mrs    ^    •     •     ."     L.  1916,  cb.  622. 
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structural  carpentry.  A  judge  who  hires  an  ordinary  carpenter  to  come  to 
his  office  or  house  and  put  in  a  new  window  is  not  enga^;ed  in  a  hazardous 
business  under  the  law.  "  Employment "  is  defined  by  subdivision  6  of  section 
3  of  the  law  to  include  ''  employment  only  in  a  trade,  business  or  occupation 
carried  on  by  the  employer  for  pecuniary  gain."  If  the  employer  in  the 
hazardous  employment  uses  his  regular  employees  in  doing  something  which 
may  not  be  a  hazardous  employment  in  itself,  but  the  work  is  a  part  of  his 
general  employment  and  incident  to  it,  we  may  well  say  that  the  employee 
received  the  injury  while  engaged  in  a  hazardous  employment.  But  where  a 
man  engages  a  carpenter  by  the  hour  to  do  some  work  upon  his  premises  in 
the  way  of  improvements,  I  cannot  feel  that  he  is  engaged  in  the  hazardooa 
employment  of  structural  carpentry  or  repair  of  buildings  aa  oontanplated 
by  group  42  of  section  2  of  the  Workmen's  Compensation  Law  (CkmaoL 
Laws,  chap.  67;  Laws  of  1914,  chap.  41).  I,  therefore,  favor  a  reversal. 
All  concurred,  except  Woodward,  J.,  dissenting,  in  opinion. 

WooDWABD,  J.  (dissenting) .  The  record  of  the  proceedings  before  the  State 
Workmen's  Compensation  Commission  discloses  no  reason  for  disturbing  the 
determination  reached  and  award  made  in  favor  of  Louisa  Bargey,  wife  of 
the  deceased  workman,  Lyman  D.  Bargey.  A  careful  examination  of  that 
record  shows  clearly  the  correctness  of  the  results  reached  by  the  Commis- 
sion and  demonstrates  that  the  claimant  is  fairly  mtitled  to  the  protection 
of  the  Workmen's  Compensation  Law. 

On  December  2,  1914,  the  deceased  was  at  work  as  a  carpenter  for  the 
Massaro  Macaroni  Company  in  his  home  town  of  Fulton.  He  was  doing  the 
work  personally;  he  had  then  no  assistants  and  had  not  had  any  on  the  work 
on  which  he  was  then  engaged.  There  had  been  no  contract,  written  or  oral, 
between  himself  and  his  employer  r^arding  the  work  he  was  then  doing  or 
payment  therefor,  except  that  he  was  told  what  the  employer  wanted  him  to 
do  and  he  was  doing  it.  He  was  to  be  paid  by  the  hour  for  his  time  with 
reimbursement  for  any  materials  furnished  by  him.  He  had  done  other  work, 
at  various  times,  for  this  and  other  employers  and,  apparently  with  the  one 
exception  hereafter  noted,  had  been  similarly  paid.  When  the  president  of 
the  employer  wanted  a  piece  of  carpenter  work  done  he  commonly  sent  for 
Bargey,  and  Bargey  came  and  did  it.  On  one  previous  occasion  there  had 
been  a  rather  meager  memorandum  of  an  agreement  with  Bargey  covering  a 
specified  work  of  an  unusual  quantity,  cost  and  duration,  at  a  ^lump  sum" 
compensation.  In  doing  the  work  under  that  agreement  Baigey  had  the 
services  of  a  helper,  some  wedcs  or  months  before.  He  paid  this  helper  for 
his  time,  and  when  that  work  was  finished,  the  helper  went  to  work  elsewhere. 
Before  he  began  the  work  in  the  course  of  which  he  met  his  death,  he  had 
completed  all  the  work  to  which  the  written  contract  ^elated,  and  had 
rendered  to  his  employer  his  final  bill  for  that  and  other  work  previously 
performed.  He  had  no  office  or  store,  no  billheads  or  contract  forms,  no 
r^^ar  employees,  no  payroll,  no  insurance  as  an  employer.  His  woric 
was  invariably  of  the  artisan's  grade;  for  at  least  fourteen  years  he  had 
worked  continuously  as  a  carpenter,  usually  alone  on  individual  jobs,  and 
usually  by  the  day  or  hour.  It  does  not  appear  that  he  ever  exercised 
anything  approximating  superintendance  or  independent  direction  of  work 
he  was  hired  to  do. 
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On  the  forenoon  of  Becember  2,  1914,  the  floors  of  the  employer's  building 
came  crashing  down  upon  Bargey's  head,  killing  him  instantly.  On  December 
4,  1914,  the  employer  made  its  report  of  the  injury  to  the  Compensation 
Commission  and  stated  therein  as  follows: 

"  Was  employee  injured  in  course  of  employment  T  Yes.  •  •  •  Occupa- 
tion when  injured?  Carpentry  work.  Was  injured  employee  doing  his 
regular  work?  Yes.  ♦  •  •  Piece  or  time  worker?  Time  worker  and 
oontraetor." 

Questioned  by  counsel  for  the  iosuranee  carrier,  before  the  Commission, 
the  president  of  the  employer  testified:  "Q.  What  was  his  [Bargey'sl 
business?  A.  Carpenter.  Q.  Anything  else  than  a  carpenter?  A.  He  was  a 
contractor." 

Undeniably,  at  the  time  he  met  his  death,  Baxgey  was  working  alone,  as 
a  time-woilcer  by  the  hour,  doing  artisan's  work,  without  contract  other  than 
that  of  employment. 

After  comprehensive  taking  of  testimony  the  Commission  found,  as  a 
matter  of  fact,  that  the  decedent  was  a  carpenter  and  an  "employee"  at 
the  time  he  met  his  death. 

The  assertion  of  the  insurance  carrier  that  Bargey  was  not  an  "  employee  " 
within  the  meaning  of  the  statute  cannot  be  sustained  in  t^e  light  of  the 
rulings  of  this  court  in  Matter  of  RheiwuxM  y.  Buildert*  Brick  d  Supply  Co. 
(168  App.  Diy.  425) ;  Matter  of  Moore  ▼.  Lehigh  VaUey  R,  R,  Co,  (169  id. 
177) ;  Matter  of  Powley  v.  Vioian  d  Co.,  Inc.  (Id.  170),  and  similar  cases. 

Precedent  and  common  sense  alike  place,  within  the  purriew  of  the  Work- 
men's Compensation  Law,  this  claimant's  husband  and  the  work  he  was 
doing  when  death  ended  his  service  as  a  wage  earner.  We  find  no  reasons 
for  alteration  of  the  views  maturely  expressed  by  this  court  in  the  Powley, 
Moore  and  Rheintoald  cases. 

The  Commission's  determination  as  to  the  claim  at  bar  is  abundantly  sus- 
tained by  the  evidence,  and  the  award  should  be  affirmed.  Award  reversed 
and  claim  dismissed.  Bargey  v.  Maeearo  Macaroni  Co,,  170  App.  Div.  103, 
Nov.  10,  1916. 

{Bargey  v.  Maaaaro  Macaroni  Co.,  Court  of  AppeaU.) 
CouJiv,  J.:  The  ICassaro  Macaroni  Company,  denominated  the  employer, 
was  engaged  in  manufacturing  macaroni.  Its  business  was  within  group  33 
of  the  hazardous  employments  enumerated  by  the  Workmen's  (Compensation 
Ijaw  (L.  1914,  ch.  41;  Cons.  L.,  dL  67).  The  group  is  defined  as  follows: 
"Canning  or  preparation  of  fruit,  vegetables,  fish  or  food  stuffs;  pickle 
factories  and  sugar  refineries."  The  deceased,  Lyman  D.  Bargey,  was  a 
carpenter  and  builder.  He  had  contracted  with  the  company  that  he  would 
**  raise  the  second  and  third  story  floor  and  roof  of  the  portion  at  the  south- 
west comer  of  the  macaroni  factory  to  a  level  with  the  floor  and  roof  north 
of  this  section,"  and  furnish  the  labor  and  material  therefor,  for  a  stated 
sum.  During  the  performance  of  the  contract,  work  additional  to  that  con- 
tracted for  developed,  which  Bargey  did,  as  directed,  and  presented  itemized 
bills  for  the  materials  and  labor  therefor  to  the  company.  An  item  of  it 
was  placing  a  partition.  During  the  performance  of  the  contract,  the 
partition  had  been  constructed  in  part  and  thus  left  while  the  new  floors  of 
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concrete  were  drying.  Bargey  came  back  to  finish  it  after  the  contract  was 
completed  and  while  working  upon  it  was  killed  by  the  collapse  of  the  build- 
ing. The  Appellate  Division  reversed  the  award  of  the  state  industrial  com- 
mission upon  the  ground,  as  appears  from  the  prevailing  opinion,  that 
Bargey  was  not  an  employee  engaged  in  an  hazardous  employment,  within 
the  Workmen's  Compensation  Law,  and  dismissed  the  daim.  We  are  of  the 
opinion  that  such  oondusiiHi  was  correct. 

The  law  provides:  ''Compensation  provided  for  in  this  chapter  shall  be 
payable  for  injuries  sustained  or  death>  incurred  by  employees  engaged  in 
the  following  hazardous  employments,"  which  are  enumerated  in  groups. 
(Section  2.)  Obviously,  two  factors  are  essential  to  empower  the  commis- 
sion to  award  compensation,  namely,  (a)  an  employee  injured  (b)  while 
engaged  in  an  hazardouA  employment  named  in  the  section.  T^e  law  contains 
these  definitions:  "'Employment'  includes  employment  only  in  a  trade, 
business  or  occupation  carried  on  by  the  employer  for  pecuniary  gain/' 
(Section  3,  subd.  6.)  "'Employer,'  except  when  otherwise  expressly  stated, 
means  a  person,  partnership,  association,  corporation,  and  the  legal  repre- 
sentatives of  a  deceased  employer,  or  the  receiver  or  trustee  of  a  person, 
partnership,  association  or  corporation,  employing  workmen  in  hazardous 
employments;  but  does  not  include  the  state  or  a  municipal  corporation  or  other 
political  subdivision  thereof."  (Section  3,  subd.  3.)  "'Employee'  means  a 
person  who  is  engaged  in  a  hazardous  employment  in  the  service  of  an 
employer  carrying  on  or  conducting  the  same  upon  the  premises  or  at  the 
plant,  or  in  the  course  of  his  employment  away  from  the  plant  of  his 
employer;  and  shall  not  include  farm  laborers  or  domestic  servants."  (Sec- 
tion 3,  subd.  4.)  The  law  further  provides:  "  Every  employer  subject  to  the 
provisions  of  this  chapter  shall  pay  or  provide  as  required  by  this  chapter 
compensation  according  to  the  schedules  of  this  article  for  the  disability  or 
death  of  his  employee  resulting  from  an  accidental  personal  injury  sustained 
by  the  employee  arising  out  of  and  in  the  course  of  his  employment  *  •  *." 
(Secti(ni  10.) 

The  determination  of  the  question  here,  through  the  application  of  these 
provisions,  is  not  difficult.  The  company  was  an  employer,  because  it  employed 
workmen  in  an  hazardous  employment,  to  wit,  preparing  macaroni,  a  food 
stuff.  Bargey,  the  deceased,  was  not  an  employee,  because  he  was  not  engaged 
in  the  preparation  of  macaroni.  The  placing  of  the  partition  was  not  an 
adjunct  of  or  within  a  department  of  the  employment  of  preparing  macaroni. 
It  was  a  specific  act  for  which  Bargey  was  specially  employed,  which  had  no 
relation  to  the  hazardous  employment  except  that  it  made  more  useful,  within 
the  contemplation  of  the  employer,  the  building  in  which  the  employment 
was  carried  on.  He  was  not  engaged  in  the  preparation  of  macaroni,  even 
as  in  partitioning  off  a  part  of  the  residence  of  a  physician  as  a  professional 
office  he  would  not  be  engaged  in  the  occupation  of  practicing  medicine.  He 
was  not,  within  the  intendment  of  the  law,  an  employee  of  the  company. 

The  appellant  invokes  also  the  part  of  the  language  creating  group  42  as 
follows :  "  construction,  repair  and  demolition  of  buildings."  It  is  answered 
by  the  fact  that  the  company  did  not  carry  on  the  occupation  of  constructing, 
repairing  and  demolishing  buildings  for  pecuniary  gain.  This  conclusion  is 
obvious  beyond  the  need  of  discussion. 
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The  findings  and  detennination  of  the  appellant  were  without  support  in 
the  evidence  and  the  order  should  be  affirmed,  with  costs  against  the  state 
industrial  commission. 

WnxABD  Babtlett,  Ch.  J.,  Hisoock,  Cuddbback,  Hogan  and  PoimD,  JJ., 
oMieur;  Seabttet,  J.,  dissents  on  dissenting  opinion  of  Woodwabd,  J.,  below. 

Order  affirmed.  Bar  gey  v.  Maewro  Macaroni  Co.,  218  K.  Y.  410,  June  16» 
1916. 

9.  Injured  employee  working  solely  in  employment  not  covered 
by  Workmen's  Compensation  Law,  §  2,  ihough  for  employer  so 
covered. —  The  Rheinwald,  Mihm  and  Bargey  decisions  may 
profitably  be  compared  with  the  decision  in  Aylesworth  v.  Phoenix 
Cheese  Co.  The  Appellate  Division  handed  down  the  Aylesworth 
decision  on  the  same  day  with  the  Mihm  and  Bargey  decisions. 
Aylesworth's  fingers  were  frozen.  He  was  harvesting  ice  for  a 
cheese  factory.  He  was  not,  and  had  not  been,  one  of  its  cheese- 
making  employees.  The  court  held  that  his  case  lay  entirely 
without  the  hazardous  employment  of  making  cheese  and  solely 
within  the  non-hazardous  employment  of  harvesting  ice.*  The 
opinion  was  as  follows: 

WooDWAJto,  J. :  It  appears  from  the  claim  filed  by  Earle  Aylesworth  that  he 
was  engaged  in  floating  ice  on  the  Nandella  rizer  on  the  26th  day  of  December, 
1914,  in  the  forenoon  of  that  day,  and  that  while  so  engaged  two  of  the 
fingers  of  his  right  hand  were  frozen,  bo  that  amputiition  became  necessary. 
The  general  work  undertaken  by  the  Phoenix  Cheese  Company  at  the  time  of 
the  freezing  was  harvesting  ice,  and  the  claimant  was  employed  solely  for 
this  purpose.  He  was  asked,  "How  long  have  you  worked  for  present 
employer?"  and  the  answer  was,  "Just  filling  their  ice  house."  Asked  if  he 
was  doing  his  regular  work  when  injured,  the  answer  was  "Yes."  It  thus 
appears  that  the  Phoenix  Cheese  Company  employed  the  claimant  for  the 
single  purpose  of  harvesting  ice,  and  his  special  duty  appears  to  have  been  the 
floating  of  the  cakes  of  ice  after  they  had  been  cut.  In  performing  his  work 
upon  a  day  in  December,  when  the  mercury  stood  at  thirty  degrees  below 
zero,  he  froze  some  of  his  fingers,  and  the  Compensation  Commission  has 
awarded  him  $159.50.  The  Phoenix  Cheese  Company  and  the  Zurich  General 
Accident  and  Liability  Insurance  Company,  the  insurance  carrier,  appeal  from 
the  order. 

Obviously  this  award  cannot  be  sustained.  The  only  group  of  section  2  of 
the  Workmen's  Compensation  Law  (ConsoL  Laws,  chap,  67;  Laws  of  1914, 
chap.  41)  suggested  as  covering  this  case  is  group  33,  which  names  as  one 
of  the  hazardous  employments  the  ''Canning  or  preparation  of  fruit,  vege- 
tables, fish  or  foods  stuffs ;  pickle  factories  and  sugar  refineries."    The  theory 

*  Ice  harrestlng,  as  well  as  the  storage  and  distrlbotion  of  ice,  has  been  brought 
under  the  covcrnge  of  the  Workmen's  Compennatlon  Law  since  the  Ajrlesworth 
accident  occurred,  by  amendment  of  {  2,  group  25.  Formerly,  the  manufacture  of 
••  artiflclal  Ice  "  onlj  was  coTend. 
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appears  to  be  that  the  Phoenix  Cheese  Company  (which  we  will  assume  is 
engaged  in  the  preparation  of  food  stuffs)  was  Uie  employer  of  the  claimant, 
and  that  the  harvesting  of  ice  was  incident  to  its  business  of  preparing  food 
stuffs.  What  might  be  the  law  if  the  claimant  was  regularly  employed  in 
making  cheese  and  had  been  sent  oat  into  a  freezing  cold  to  assist  in  gather- 
ing a  crop  of  ice,  is  not  now  before  us;  the  record  shows  that  he  was  employed 
for  this  special  purpose  and  waa  engaged  in  his  regular  occupation  when  the 
injury  was  sustained,  and  there  is  no  suggestion  in  the  statute  that  a  common 
laborer  engaged  in  harvesting  ice  is -engaged  in  a  hazardous  occupation. 
''  Hazardous  employment,"  as  defined  by  subdivision  1  of  section  3  of  the  act 
in  question,  ''means  a  work  or  occupation  described  in  section  two  of  this 
chapter,"  and  section  2  provides  that  the  "Compensation  provided  for  in 
this  chapter  shall  be  payable  for  injuries  sustained  or  death  incurred  by 
employees  engaged  in  the  following  hazardous  employments."  Among  such 
employments  there  is  no  mention  of  harvesting  ice,  and  the  record  conclusively 
shows  that  the  claimant  was  not  employed  in  "Canning  or  preparation  of 
fruit,  vegetables,  fish  or  food  stuffs;  pickle  factories  and  sugar  refineries." 
He  was  at  work  at  his  regular  employment  of  harvesting  ice,  and  under  well- 
established  rules  of  construction  the  language  of  the  Workmen's  Compensa- 
tion Law  found  in  group  33  of  section  2  cannot  be  stretched  to  cover  this 
case.  FWst,  the  express  mention  of  the  matters  embraced  in  the  several  groups 
necessarily  excludes  those  not  mentioned  {AvXtmcm  d  Taylor  Co,  v.  Byrne, 
163  N.  Y.  64,  57) ;  and,  second,  the  rule  of  ejusdem  generis  would  prevent 
any  general  language  to  be  extended  beyond  the  special  language  used.  {Peo- 
ple ex  rel.  Kinney  v.  White,  64  App.  Div.  390,  392;  Lantry  v.  Mede,  1*7  id. 
657,  560.) 

The  order  appealed  from  should  be  reversed  and  compensation  denied.  All 
concurred.  Award  reversed  and  claim  dismissed.  Aylesux)rth  v.  Phoenia 
Cheese  Co.,  170  App.  Div.  34,  Nov.  10,  1916. 

The  Aylesworth  decision  turned  upon  the  definition  of  "haz- 
ardous employment"  (§3,  subd.  1) ;  the  Rheinwald  decision 
upon  the  definition  of  an  "employee"  (§3,  subd.  4);  and  the 
Mihm  and  Bargey  decisions  upon  the  definition  of  "  employ- 
ment" (§3,  subi  5).  In  the  Aylesworth  case  the  work  of  the 
employee,  harvesting  ice,  was  not  hazardous,  while  the  business 
of  the  employer,  making  cheese,  was  hazardous.  In  the  Mihm 
case  the  work  of  the  employee,  warehousing,  was  hazardous,  while 
the  business  of  the  employer,  buying  and  selling  produce,  was  not 
hazardous.  In  the  Bargey  case  both  the  worth  of  the  employee, 
carpentry,  and  the  business  of  the  employer,  making  macaroni, 
were  hazardous.  The  employee  in  the  Mihm  case  was  a  regular 
employee.  The  employees  in  the  Aylesworth  and  Bargey  cases 
were  casual  or  temporary  employees*  The  court,  in  the  Mihm 
case,  would  seem  to  have  required  an  independent  footing  for 
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the  hazardous  emplojmeiit  in  order  to  an  award  of  compensation, 
a  disassociation  from,  or  lack  of  subordination  to,  any  other 
employment;  that  is,  the  warehousing  should  not  have  been  con- 
nected with,  or  incidental  to  the  wholesale  produce  business.  The 
court,  in  the  Bargey  case,  would  seem  to  have  required  an  identitv 
of  occupation  and  business  on  the  part  of  the  employer  and 
employee  in  order  to  an  award  of  compensation;  that  is,  both 
employer  and  employee  should  have  been  makers  of  macaroni  or 
both  should  have  been  structural  carpenters. 

10.  The  injured  employee  working  in  an  employment  not  cov- 
ered by  Workmen^s  Compensation  Law,  §  2,  though  for  an 
employer  who  is  also  engaged  in  another  <md  an  entirely  distinct 
employment  thai  is  so  covered. —  A  purchasing  agent  buying  fruit 
in  West  Virginia  was  hurt  by  the  overturning  of  an  automobile. 
The  State  Industrial  Commission  awarded  him  compensation 
because  his  employer  was  engaged  in  the  fruit  storage  business  in 
New  York.  It  found  that  he  was  also  assistant  to  the  man- 
ager and  resided  in  New  York  at  the  place  of  his  employer's 
storage  plant  The  Appellate  Division  reversed  the  award  upon 
the  ground  that  "  the  employer  was  engaged  in  two  entirely  dis- 
tinct  kinds  of  business,  one  of  which  was  not  within  the  protection 
of  the  statute,  and  that  the  claimant  was  injured  in  perform- 
ance of  his  duties  which  at  the  time  of  the  injury  solely  had 
reference  to  that  kind  of  business  not  thus  protected." 

The  decision  in  full  is  as  follows : 

CocHiKANE,  J.:  The  CommiBsion  has  found  that  the  employer,  the  Ballston 
Befrigerating  Storage  Company,  was  '*  engaged  in  the  business  af  handling 
and  storing  fruits  and  produce  at  Ballston  Spa,  New  York/'  and  that  the 
claimant  "  was  employed  as  a  purchasing  and  sales  agent  and  assistant  to  the 
mnager  by  the  Ballston  Refrigerating  Storage  Company."  These  findings  are 
in  accordance  with  the  facts.  The  employer  conducted  a  storage  business  at 
Ballston  Spa,  K.  Y.,  and  to  that  extent  was  engaged  in  a  hazardous  employ- 
ment as  described  in  section  2  of  the  Workmen's  Compensation  Law  (ConsoL 
Laws,  chap.  67;  Laws  of  1914,  chap.  41),  which  includes  in  group  29  of  that 
section  the  business  of  "  storage."  The  employer  was  likewise  engaged  in  the 
busineae  of  buying  and  selling  fruit,  and  it  may  be  assumed  that  some  or 
all  of  the  fruit  thus  purchased  was  subsequently  stored  in  its  storehouse  at 
Ballston  Spa. 

When  the  claimant  was  injured  he  was  engaged  in  buying  fruit  in  West 
Virginia.     In  his  claim  for  compensation  he  stated  his  occupation  when  injured 
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aa  "  buyer  of  fruits  and  salesman.*'  He  was  going  from  place  to  place  inspect- 
ing and  buying  fruit  in  an  automobile  when  it  overturned  and  he  thus  received 
the  injury  in  question. 

I  do  not  think  the  work  in  which  the  claimant  was  engaged  when  he  received 
his  injury  has  any  logical  or  appropriate  connection  with  the  storage  busi- 
ness. That  business  implies  merely  the  housing  and  care  of  property  within 
a  storehouse  or  other  appropriate  place  of  deposit.  There  is  no  implication 
that  the  goods  stored  belong  to  the  person  engaged  in  the  storage  businefls. 
In  fact,  ownership  of  the  goods  is  entirely  irrelevant.  And  whatever  dangers 
and  hazards  may  be  incident  to  the  storage  business  certainly  have  no  con- 
nection with  traveling  through  the  country  as  a  purchasing  or  sales  agent. 
The  purchasing  of  goods  and  acquiring  ownership  thereto  is  not  an  incident 
to  the  business  of  conducting  a  storage  house.  The  statute  should  be  given 
a  liberal  interpretation,  but  liberality  should  not  be  stretched  into  extrava- 
gance, and  it  seems  to  me  that  it  would  be  highly  unreasonable  to  hold  that 
this  claimant  was  injured  in  a  hazardous  employment  as  described  and  defined 
by  the  statute.  It  certainly  was  not  the  legislative  intent  in  using  the  word 
"  storage  "  and  making  it  a  hazardous  employment  to  include  therein  the 
duties  of  a  purchasing  agent  which  differ  in  no  respect  merely  because  the 
objects  of  his  purchase  may  find  their  way  into  a  storage  house. 

I  assume  that  the  claimant  in  the  course  of  his  employment  had  duties  to 
perform  in  connection  with  the  ordinary  storage  business,  and  that  he  would 
be  entitled  to  compensation  for  an  injury  received  in  the  performance  of  such 
duties.  But  the  difficulty  is  that  the  employer  was  engaged  in  two  entirely 
distinct  kinds  of  business,  one  of  which  was  not  within  the  protection  of  the 
statute,  and  that  the  claimant  was  injured  in  performance  of  his  duties  which 
at  the  time  of  the  injury  solely  had  reference  to  that  kind  of  business  not 
thus  protected.  This  is  not  a  case  where  the  duties  of  the  employee  in 
connection  with  two  different  kinds  of  business  are  so  blended  and  inter- 
mingled that  it  is  impossible  to  say  that  the  particular  act  which  he  was 
doing  when  injured  related  to  one  kind  of  employment  rather  than  to  the 
other.  Here  it  appears  beyond  peradventure  that  the  employee  was  doing 
nothing  at  the  time  of  his  injury  which  had  any  pertinent  or  legitimate  con- 
nection with  the  storage  business,  and  this  is  so  notwithstanding  the  pre- 
sumption which  the  statute  (f  21)  establishes  in  favor  of  an  award.  The 
evidence  here  is  conclusive  to  the  contrary. 

The  award  should  be  reversed  and  the  matter  remitted  to  the  Commission 
for  further  action.    All  concurred. 

Award  reversed  and  matter  remitted  to  the  Commission  for  further  action. 
Sickles  V.  Bdllston  R.  S.  Co.,  171  App.  Div.  108,  Jan.  5,  1916.* 

In  the  following  three  opinions  of  later  date  the  Appellate 
Division  has  reversed  awards  of  the  Commission  upon  grounds 
similar  to  those  of  the  Sickles  and  Aylesworth  reversals.  In 
Mandel  v.  Steinhardt  &  Bro,,  the  injured  employee,  like  Sickles^ 
was  an  outside  salesman  away  from  his  employer's  plant ;  in  Lyon 
V.  Windsor  &  Davis,  the  injured  employee  was  an  inside  salesman 

*  Compare  this  decision  with  the  decisions  in  tbe  "  incidental  employment "  cases 
below,  pp.  182-221. 
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in  a  showroom  directly  connected  with  his  employer's  factory, 
into  which  his  duties  often  took  him,  and  was  injured  hy  a  fall 
on  the  factory  floor;  in  Brown  v.  Richmond  Light  &  R.  R.  Co., 
the  injured  employee  was  a  process  server  for  a  street  railway 
and  was  injured  while  riding  as  a  passenger  on  one  of  its  cars. 

In  Mandel  v.  SteinhoArdt  &  Bro.,  the  court  rules  that  the 
employee  as  well  as  the  employer  must  be  engaged  in  the  hazard- 
ous employment.     The  brief  opinion  is  as  follows: 

HowABD,  J.:  The  claimant  was  a  traveling  salesman.  His  employer  was 
engaged  in  the  manufacture  of  leather  and  other  fabric  novelties  in  Kew 
York  city.  The  claimant  occasionally  visited  the  factory  to  procure  samples. 
He  was  injured  while  riding  in  a  public  bus  from  White  Plains  to  Port 
Chester,  and  was  at  the  time  of  the  accident  engaged  in  his  regular  occupa- 
tion of  going  from  place  to  place  for  the  purpose  of  seUing  goods. 

Under  group  32  of  section  2  of  the  Workmen^«  Compensation  Law  (Consol. 
Laws,  chap.  67;  Laws  of  1914,  chap.  41)  the  employer  was  engaged  in  a 
hazardous  employment,  but  the  claimant  was  not  so  engaged.  The  haxards 
incident  to  manufacturing  leather  goods  in  no  manner  menaced  this  claimant 
riding  along  on  the  highway  in  a  bus  with  other  passengers.  In  fact,  the 
vicissitudes  of  the  claimant  as  he  journeyed  from  town  to  town  were  not  in  the 
remotest  degree  affected  by  the  character  of  the  business  carried  on  by  his 
employer;  his  perils  were  not  increased,  his  safety  not  diminished.  It  is  not 
sufficient  under  the  statute  for  the  employer  bo  be  engaged  in  a  hazardous 
employment;  the  claimant  must  have  been  so  engaged. 

We  have  just  recently  passed  upon  this  question  in  a  case  quite  similar  to 
this.  {MtUier  of  Sicklea  v.  Ballaton  Refrigerating  Storage  Co,,  171  App.  Div. 
lOS.)  In  view  of  the  opinion  written  there  it  is  unnecessary  to  make  further 
comment  here. 

The  award  should  be  reversed  and  the  matter  remitted  to  the  Gommisaion 
for  further  consideration.  All  concurred.  Award  reversed  and  the  matter 
remitted  to  the  Commission  for  further  consideration.  Mandel  v.  Steirihardi 
d  Bro.,  173  App.  Div.  515,  June  30,  1916. 

In  Lyon  v.  Windsor  dt  Davis,  the  court  quotes  a  governing 
principle  from  its  opinion  in  Oleisner  v.  Oross  &  Herbener.  "A 
salesman/'  it  says,  "  does  not  become  an  artisan,  or  a  participant 
in  any  process  of  manufacture,  merely  by  crossing  the  threshold 
of  a  factory."  The  majority  opinion  and  the  dissenting  opinion  of 
Presiding  Justice  Kellogg  are  as  follows: 

WooDWABD,  J.:  The  award  made  by  the  State  Industrial  Commission  must 
be  set  aside  as  uneustained  by  the  findings  or  the  evidence  and  as  based  upon 
an  erroneous  conception  of  the  Workmen's  Compensation  Law. 

The  claimant  was  a  salesman.  His  duties  were  performed  within  the  place 
ol  busiBess  of  his  employers,  the  firm  of  Windsor  &  Davis,  copartners  in  the 
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business  of  manufacturing  dresses  and  women's  gowns.  The  claimant's  prin- 
cipal, if  not  exclusivei  duties  were  those  of  salesmanship;  he  concededly  had 
nothing  to  do,  by  way  of  either  participation  or  supervision,  with  the  actual 
manufacture  of  anything;  the  record  contains  nothing  concretely  indicating 
any  duties  or  acts  on  the  part  of  the  claimant,  beyond  those  ordinarily  and 
reasonably  incident  to  the  performance  of  his  regular  work  as  salesman.  He 
did  no  traveling  for  the  employers;  he  ordinarily  sold  goods  to  customers  in 
the  showroom  which  was  connected  directly  with  the  factory  and  was  in  the 
front  part  of  the  same  building  and  on  the  same  floor.  The  claimant's  duties 
took  him  frequently  into  the  rooms  where  the  manufacturing  was  actually 
carried  on. 

The  only  testimony  adduced  before  the  Workmen's  Compensation  Bureau 
of  the  State  Industrial  Commission,  as  explanatory  of  the  circumstances  of 
the  accident  which  befell  the  claimant,  was  the  following:  ''This  accident 
happened  during  my  duties  which  called  me  to  the  factory.  *  *  *  Q.  You 
were  attending  to  a  customer  when  the  accident  happened?  A.  Yes.  Q.  The 
customer  was  in  the  show  room,  and  you  were  going  into  the  factory?  A.  Yes. 
♦    ♦    ♦    Q.  What  have  you,  a  broken  kneecap?    A.  Yes." 

The  employee's  "  first  notice  of  injury  "  stated  as  the  **  cause  of  accident " 
that  the  claimant  "fell  on  floor;"  the  employee's  ''claim  for  compensation" 
stated  that  the  claimant  "  fell  on  stone  floor  while  passing  through  factory;  " 
the  employers'  "  first  report  of  injury  "  stated  that  the  claimant  "  was  walking 
to  a  rack  of  dresses  to  get  one  to  show  to  a  customer,  when  he  fell;"  but 
the  only  testimony  adduced  as  to  the  liability  or  circumstances  of  the  accident, 
the  nature  or  extent  of  the  injuries,  or  the  duration  or  extent  of  the  disability 
was  that  above  quoted.  Yet  from  this  testimony  the  Commission  very  solemnly 
found  as  a  "  conclusion  of  fact "  that  "  While  Robert  Lyon  ♦  •  •  was 
passing  through  the  factory,  he  slipped  on  a  stone  floor  and  fell,  receiving 
a  fracture  of  the  right  patella,  by  reason  of  which  injury  he  was  disabled 
from  working  from  the  date  of  the  accident  to  August  6,  1915,  and  on  that 
date  was  still  disabled." 

Before  considering  the  merits  of  the  question  essentially  here  at  issue,  vis., 
whether  the  claimant  salesman  was  engaged  in  the  "  manufacture  of  *  *  * 
women's  clothing,  white  wear  *  *  *  or  robes,"  within  the  meaning  of 
group  38  of  section  2  of  the  Workmen's  Compensation  Law  (Consol.  Laws, 
chap.  67;  Laws  of  1914,  chap.  41),  expression  should  be  made  of  regret  that 
the  evidence  taken  in  this  case  is  so  scanty  and  meagre,  snd  that  the  find- 
ings and  record  alike  are  so  barren  of  those  details  essential  to  an  award 
under  forms  of  law  and  in  conformance  to  reasonable  procedure.  Aitogether 
outside  of  the  merits  of  the  essential  question  at  issue  as  above  outlined,  this 
award  would  necessarily  be  reversed  and  the  proceeding  remanded  to  the 
Commission  for  hearing,  for  the  reason  that  by  no  possibility  does  the  evi- 
dence warrant  or  sustain  the  findings  of  fact,  nor  do  the  so-called  findings 
or  conclusion  of  fact  sustain  the  so-called  rulings  of  law  or  the  award  predi- 
cated thereon.  Money  may  not  be  taken,  directly  or  indirectly,  even  from  the 
purchasers  of  women's  apparel  and  the  community  at  large  {Matter  of  Rhein- 
wald  V.  Buildcra*  Brick  d  Supply  Co.,  168  App.  Div.  426)  upon  such  a  paucity 
of  findings  and  proofs. 

I  prefer,  however,  to  discuss  the  vital  question  on  its  merits,  and  here  I 
find  that  by  the  claimant's  own  statements  of  fact  his  injury  did  not  occur 
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under  circumstances  entitling  him  to  the  benefit  of  this  salutary  statute.  The 
Legislature  has  not  yet  defined  salesmanship,  outdoor  or  indoor,  as  by  nature 
a  "hazardous"  employment;  the  Legislature  has  not  yet  placed  the  exhibi- 
tion and  selling  of  feminine  apparel  within  the  category  of  occupations  enu- 
merated in  section  2.  The  situation  at  bar,  therefore,  falls  fairly  within  the 
rule  laid  down  by  this  court  in  Matter  of  Oleitner  y.  Oross  d  Herhener  ( 170 
App.  Div.  37),  where  this  court  said: 

*'  The  actuality,  rather  than  the  anpellatlon,  is  the  sound  basis  for  the  Com- 
mission's action  in  determining  whether  an  employee  met  with  mishap  in  th* 
coarse  of  an  enumerated  employment.  If,  within  the  scope  of  his  duties,  be  was 
injured  while  actually  and  unmistakably  doing,  at  the  moment,  work  of  a  kind 
speciflcally  defined  in  the  statute  as  '  hasardous,*  his  right  is  clear ;  under  other 
tlrcumstances  his  rigbt  must  depend  on  proof  of  facts  regarding  which  the  present 
findings  and  the  present  record  are  alike  inadequate  basis  for  afSrming  an  award. 

"  The  applicability  of  the  enumerations  or  deflnitiona  of  *  employments '  deemed 
entitled  to  the  protection  of  the  sUtute  is  of  course  not  to  be  determined  narrowly 
and  constrainedly,  but  rather  In  tbe  reasonable  and  common  sense  manner  essential 
to  the  vitality  of  the  operation  of  the  statute.  If  an  employee  is  hired  for  work 
fklling  exclusively  or  predominantly  within  one  or  more  of  tbe  enumerated  occu- 
pations, bis  right  to  compensation  for  injury  in  tbe  course  of  his  employment 
cannot  fairly  be  made  to  hinge  on  a  finding  that  he  was,  at  tbe  moment  of  injury, 
engaged  in  an  act  clearly  constituting  tbe  direct  doing  of  work  named  in  the  act. 
Tbe  painter's  rigbt  to  compensation  for  injury  sustained  at  his  daily  trade  does 
not  depend  on  a  showing  that  be  was  at  the  moment  applying  a  brusb,   mixing 

Saints,  or  mounting  a  scaffold.  If  an  employee's  duties  are  exclusively  or  pre- 
omlnantly  within  an  enumerated  employment  or  employments,  and  be  Is  injured 
while  doing  work  fairly  within  tbe  scope  of  the  ordinary  and  accustomed  fulfill- 
ment of  such  duties,  he  bas  a  rightful  claim,  even  tboucrh  tbe  particular  net  be 
was  doing  wnen  mishap  befell  him  would  not,  of  and  by  itself,  ordinarily  be  described 
by  tbe  use  of  phraseology  contained  in  the  statute  or  as  the  doing  of  work  enumerated 
in  the  statute.  To  bold  otherwise  would  defeat  tbe  fair  purpose  of  the  law,  and 
make  its  operation  hinge  and  its  benefits  depend  on  harsh,  arbitrary  and  unwork- 
able distinctions  which  would  inevitably  paralyse  its  practical  workings,  where, 
bowcver.  as  apparently  here,  the  employees  ordinary  duties  and  accustomed  scope 
of  activities  do  not  come  exclusively  or  predominantly  within  tbe  category  of 
enumerated  employments,  and  only  casually  and  incidentally  does  be  do  work 
fairly  falling  within  that  category,  his  right  to  remuneration  must  hinge  on  a 
finding  that  be  sustained  injury  wbie  actually  and  momentarily  doing  work  named 
in  tbe  statute.  If  the  employer  shows  that  the  employee  was  not  so  engaged 
when  be  met  with  Injury,  be  is  not  entitled  to  reimbursement  under  the  statute, 
even  thouffh  he  at  times  did  work  embraced  wltbln  the  statute." 

The  cktimant's  contention  here  is  that  a  "  salesman  *'  becomes  engaged  in 
the  *'  hazardous  employment "  of  manufacturing  dresses  if,  in  the  course  of 
his  work  of  selling  dresses,  he  went  into  the  place  where  dresses  were  being 
manufactured,  even  though  the  purpose  of  going  there  was  not  to  participate 
in  manufacture  or  perform  any  act  incidental  to  any  process  of  manufacture, 
but  only  to  obtaifl  a  completed  garment  for  exhibition  to  a  customer  in  the 
adjoining  showroom.  To  state  the  contention  is  to  expose  its  unsoundness, 
in  law  and  in  common  sense.  The  ordinary  activities  of  salesmanship  are 
not  embraced  with  the  "  manufacture  "  of  the  article  being  sold.  The  claim- 
ant had  nothing  to  do  with  manufacture,  in  the  general  round  of  his  daily 
tasks;  he  was  injured  while  doing  what  he  ordinarily  and  often  did;  by  no 
stretch  of  fact  or  fancy  can  he  be  said  to  have  been,  at  the  moment  of  injury 
or  at  any  other  moment,  engaged  in  the  "manufacture"  of  the  article  he 
sought  for  purposes  of  display  and  sale.  A  salesman  does  not  become  an  arti- 
san or  a  participant  in  any  process  of  manufacture  merely  by  crossing  the 
threshold  of  a  factory. 

The  contention  of  my  learned  colleague  that  this  award  nhould  be  sustained 
by  this  court  seems  to  he  based  upon  two  fundamental  misapprehensions,  which 
derive  an  especial  significance  from  the  manner  in  which  employers  in  this 
State  most  commonly  "  provide  "  for  the  payment  of  the  statutory  compensa^ 
tion.    The  first  is  that  "  evidence  "  to  sustain  findings  and  an  award  can  be 
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said  to  exist  where,  aa  here,  despite  all  the  detailed  facts  which  I  have 
marized,  the  testimony  contains  a  few  loose  phrases,  comments  and  condu- 
sions,  not  inconsistent  with  the  facts  testified  to,  and  also  not  inconsistent 
with  a  state  of  facts  which  would  sustain  the  award.  For  example,  the  daixn- 
ant  salesman  at  bar  described  himself  in  his  testimony  as  "  indoor  salesman 
and  general  assistant,  and  anything  that  comes  up  in  the  business  during  the 
day  *  *  *.  I  do  whatever  comes  along  in  the  showroom  or  factory.  Things 
come  up  that  bring  me  all  over  the  floor,  and  this  accident  happened  during 
my  duties  which  called  me  to  the  factory."  The  employer  entered  no  specific 
denial  of  the  accuracy  of  these  observations,  although  the  whole  record,  by  its 
concrete  facts  disclosed,  operates  to  refute  such  observations,  and  is  far  from 
sustaining  them.  As  I  have  observed,  there  is  no  detail  of  evidence  showing  that 
in  the  fancied  capacity  of  "  general  assistant "  the  claimant  ever  did  anything 
by  way  of  supervision  or  participation,  which  actually  had  aught  to  do  with 
the  manufacture.  "  Things  "  did  "  come  up  "  which  took  him  to  the  factory 
as  well  as  showroom  portion  of  the  ''  floor,"  but  it  does  not  appear  that  any 
of  these  acts  or  duties  ever  concerned  anything  except  the  display  and  sell- 
ing of  goods.  He  went  into  the  factory,  truly  enough,  as  in  this  instance, 
but  to  procure  completed  goods  for  exhibition,  not  to  help  or  supervise  the 
making.  A  salesman  who  slips  and  falls  on  a  floor,  when  in  the  act  of  taking 
completed  dresses  from  a  rack  for  the  purpose  of  carrying  them  back  to  a 
customer  waiting  in  the  showroom,  can  hardly  be  said  to  sustain  an  injury 
arising  "from"  and  "out  of"  and  "in  the  course  of"  employment  in  the 
*' manufacture  of  *  *  *  women's  clothing."  Details  of  actual  tasks  and 
duties  must  be  developed  before  the  Commission,  rather  than  scant  comments 
and  conclusions  such  as  those  claimed  to  create  a  controversy  of  fact  in  this 
instance.  This  becomes  especially  important  iinder  the  practical  current 
workings  of  the  Workmen's  Compensation  Law.  After  the  employer  has  }>aid 
a  substantial  premium  to  an  indemnity  company  as  "  insurance  carrier,"  the 
employer  and  his  employees  often  find  little  or  no  reason  for  the  elucidation 
of  facts  which  might  prevent  a  fellow-employee,  usually  one  still  in  the  serv- 
ice, from  receiving  a  substantial  stipend  from  the  indemnity  company  during 
the  period  of  disability.  There  is  a  recognizable  human  temptation  and  ten- 
dency to  "  stretch  "  the  facts,  indulge  in  generalities  and  let  fall  helpful  obser- 
vations, where  the  outcome  will  be  indemnity  to  an  injured  friend  and 
coworker  without  apparent  additional  cost  to  the  employer.  This  human  fac- 
tor is  one  which  the  Commission  and  courts  must  watch,  in  the  practical  work- 
ing of  the  law.  Neither  Commission  nor  courts  have  a  right  to  let  the  zeal 
of  the  claimant  or  his  coworkers  and  the  indifference  of  the  insured  employer 
give  evidentiary  force,  much  less  decisiveness  in  themselves,  to  mere  observa- 
tions and  conclusions  which  would  have  no  place  at  all  in  the  record  of  pro- 
ceedings  before  a  tribunal  governed  by  the  historic  concepts  and  rules  of 
orderly  proof. 

In  the  second  place  the  contenticm  of  my  learned  brother  is  in  the  last 
analysis  based  fundamentally  on  a  conception  of  the  scope  of  a  workmen's 
compensation  plan  which  should  be  addressed  to  the  Legislature  rather  than 
sought  to  be  accomplished  by  the  courts.  Basically  his  view  would  make  the 
employer's  huaineaa,  not  the  employee's  occupation  or  actual  work,  the  test 
of  the  employee's  right  to  the  protection  of  the  statute.  The  employer  is  in 
the  business  of  the  "  manufacture  of    *    *    *    women's  clothing.    l%at  is  one 
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of  the  enumerated  employments.  Therefore,  the  salesman  who  sells  the  goods 
manufactiured,  the  truckman  who  delivers  them,  the  bookkeeper  who  kept  the 
accounts,  ttie  stenographer  who  writes  the  letters,  the  telephone  girl  who  ope- 
rates the  switchboard,  the  boy  who  runs  errands  and  sweeps  the  office  floor  are 
all  engaged  in  the  ''manufacture  of  *  *  *  women's  clothing"  and  are 
entitled  to  statutory  compensation  if  injured  while  working  for  that  employer, 
even  though  other  salesmen,  bookkeepers,  stenographers,  telephone  operators 
and  office  boys  are  left  to  the  inadequate  remedies  of  actions  for  damages  for 
negligence.  The  question  whether  the  salesman,  stenographer  or  office  boy 
met  with  injury  while  on  the  factory  floor  or  in  the  office  proper,  perhaps 
in  a  detached  or  distant  building,  or  even  outside  any  premises  owned  or  used 
by  the  employer,  la  by  the  statute  expressly  made  immaterial.  The  test  is 
whether  the  injury  came  "  in  the  course  of  "  the  employment  and  arose  '*  out 
of  "  work  being  done  by  the  employee,  no  matter  where.  A  salesman  or  sten- 
ographer employed  by  a  concern  which  manufactures  "women's  clothing"  is 
neither  more  nor  less  engaged  in  the  "  employment "  of  such  "  manufacture  " 
when  he  or  she  is  doing  work  of  salesmanship  or  stenography  in  the  factory 
rooms  than  when  doing  the  same  work  in  the  office  proper,  wherever  that 
office  may  be.  The  Legislature  has  not  yet,  in  my  judgment,  made  the 
employer's  busdness  the  test  and  given  all  his  employees  the  protection  of 
the  statute,  if  only  the  business  carried  on  by  the  employer  is  one  of  those 
enumerated  in  the  statute.  The  employee's  right  to  compensation  arises  when 
he  does  work  enumerated  in  the  statute.  His  own  occupation  and  employ- 
ment, the  thing  which  he  does  for  his  employer,  confers  the  right,  not  the 
nature  of  the  employer's  business.  In  other  words,  workmen's  compensation 
has  not  yet  been  made  by  the  statute  a  matter  of  employer  insurance  or  bust- 
ness  insurance.  The  law  does  not  yet  say  that  all  persons  employed,  in  what- 
ever capacity,  by  a  particular  employer  or  claee  of  employers  shall  come  within 
the  statute.  The  law  does  not  yet  say  that  every  person  who  is  employed,  in 
any  capacity,  in  the  course  of  a  particular  hueineea^  shall  come  within  the 
statute.  The  law  does  say  that  **  compensation  *  •  •  shall  be  payable  for 
injuries  sustained  *  *  *  by  employees  engaged  in  the  following  hazardous 
employments."  The  work  of  salesman  of  women's  apparel  has  not  been  deter- 
mined to  be  any  more  "  hazardous  "  than  any  other  salesmanship ;  only  the 
**  manufacture  "  has  been  declared  "  hazardous."  The  risk  and  hazard  that  a 
salesman  may  slip  and  fall  on  a  stone  floor  are  no  greater  if  he  sells  women's 
clothing  than  if  he  sells  shoelaces.  The  statute  does  not  yet  say,  on  the 
other  hand,  that  an  employee  who  is  injured  while  authorizedly  doing  for  the 
employer  work  which  the  Legislature  has  defined  as  hazardous,  13  barred  from 
compensation  unless  that  work  identically  represents  the  business  carried  on 
by  the  employer.  As  pointed  out  in  Matter  of  Rheinuxild  ▼.  Builders'  Brick 
i£  Supply  Co,  (158  App.  Div.  426),  the  Workmen's  Compensation  Law  is  legal 
enactment  of  a  social  conviction  that  the  risks  incurred  by  those  who  do  the 
manual  work  of  inherently  dangerous  and  "  hazardous  "  employments  should 
be  made  a  charge  upon  the  cost  of  the  product,  without  regard  of  proof  of 
legal  fault.  It  does  not  represent  a  belief  that  because  some  part  of  the 
employer's  business  requires  some  of  the  employees  to  do  work  defined  as 
"  hazardous,"  thereby  all  the  employees  of  that  business  become  entitled  to  the 
statutory  indemnity  for  disabling  accident. 

Here  again  the  presence  of  the  indemnity  companies  as  a  predominant  fac- 
tor in  the  provision  of  insurance  under  the  statute  has  led  to  confusion  of 
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interests  and  has  brought  in  a  practice  broader  than  the  statute.  Protection 
of  the  employer  against  claims  by  any  worker  has  become  a  common  under- 
taking of  the  insurance  carrier.  The  employer  "  insures  "  himself  against  any 
claims  by  his  employees,  no  matter  what  their  principal  or  casual  duties.  Yet 
this  fact  should  not  lead  to  judicial  legislation  broadening  the  statutory 
purpose,  or  produce  departure  from  the  wise  and  workable  standards  unanim- 
ously declared  by  this  court  in  the  Oleisner  case,  above  quoted.  The  fact  that 
this  claimant's  employer  is  engaged  in  the  business  of  manufacturing  and  sell- 
ing women's  clothing,  and  that  the  claimant  worked  in  the  selling,  does  not 
warrant  the  conclusion  that  this  salesman  was  ''engaged"  in  the  "hazard- 
ous employment "  of  the  "  manufacture  of  •  •  *  wom«:i'B  clothing."  That 
showroom  and  factory  room  were  on  the  same  floor  does  not  change  the  situ- 
ation. That  the  salesman's  duties  took  him  into  the  factory  and  that  he 
slipped  and  fell  while  there  does  not  alter  the  legal  principle  or  make  sales- 
manship a  part  of  "hazardous"  manufacture.  The  risk  assumed  by  the 
worker,  by  the  nature  of  his  work,  not  the  product  sold  or  the  service  rendered 
by  the  employer,  determines  the  applicability  of  the  statute.  If  another  rule 
it  to  be  imposed,  that  is  a  task  for  the  Legislature,  not  this  court,  aa  the 
learned  presiding  justice  proposes.* 

Nothing  decided  by  this  court  in  Matter  of  Benton  v,  Fr€tser  (172  App.  Div. 
913)  ;  Maiter  of  Nicholson  v.  Klipatein  d  Co.,  { 171  id.  970) ;  Matter  of  Lanen 
V.  Paine  Drug  Co,  (169  id.  838) ;  Matter  of  Berliner  v.  Ritchie  d  ComeU 
(172  id.  913),  or  Matter  of  Burton  v.  Whelm  d  Sons,  Inc.  (Id.  913)  la  at 
T<ariance  with  the  views  herein  expressed.  Matter  of  Aylesux)rih  v.  Phoenia 
Cheese  Co.  (170  App.  IMv.  34)  ;  Matter  of  Sickles  v.  BaUston  Refrigerating 
Storage  Co.  (171  id.  108) ;  Matter  of  de  la  Gardelle  v.  Hampton  Co.  (167  id. 
617),  and  Matter  of  Oleisner  v.  Gross  d  Herhener  {supra)  are  in  full  accord.f 

The  award  should  be  set  aside  and  the  matter  remitted  to  the  Commission 
for  further  action. 

All  concurred,  except  Ksllogo,  P.  J.,  dissenting  in  memorandum. 

Kellogo,  p.  J.  (dissenting) :  The  claimant  swore  that  he  was  an  "  indoor 
salesman  and  general  assistant,  and  anything  that  comes  up  in  the  business 
during  the  day.  I  am  in  the  whole  day.  I  am  absolutely  not  a  traveling  man. 
I  do  whatever  comes  along  in  the  showroom  or  factory.  Things  come  up 
that  bring  me  all  over  the  floor,  and  this  accident  happened  during  my  duties 
which  called  me  to  the  factory."  The  employer  did  not  controvert  this  evi- 
dence. 

I  think  it  is  a  mistake  to  treat  the  claimant  as  a  mere  salesman.  The 
showroom  and  factory  were  in  the  same  building,  and  he  was  employed  gen- 
erally in  either  room  as  saleman  or  general  assistant,  as  occasion  required. 
The  flndings  are  binding  upon  us.  They  rest  comfortably  upon  the  evidence, 
and  if  we  were  at  liberty  to  review  them  we  could  not  say  that  they  are 
unsupported.  I  favor  an  affirmance.  Award  reversed  and  matter  remitted  to 
the  Commission  for  further  action.  Lyon  y.  Windsor  d  Dairis,  173  App.  Div. 
377.  May  18,  1916. 

*  Since  this  opinion  was  handed  down,  the  legislature  has  amended  Workmen*8 
Compensation  Law,  S  8,  snbd.  4,  to  read  :  ** '  Employee '  means  a  person  engaged  4n 
one  of  the  occupations  enumerated  in  section  two  or  who  is  [engaged  in  or  hasardons 
employment]  in  the  service  of  an  employer  whose  principal  business  is  that  of 
carrying  on  or  coDducting  [the  same]   a  hazardous  employment     •     •     •." 

The  italics  indicate  newlv  inserted  bhrases ;  the  bracaets,  eliminated  phrases. 

tTliese  and  ail  other  cited  New  York  Workmen's  Compeneatlon  decisions  are 
contained  in  this  bulletin  and  may  be  found  by  means  of  Its  prefaced  table  of 
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In  Broion  v.  Richmond  Light  &  R.  R.  Co.,  a  passenger  trod  upon 
Brown's  toes.  The  injury  resulted  in  gangrenous  diabetes  and 
caused  Brown's  death.  The  Commission  awarded  death  benefits 
to  his  parents,  declaring  that  he  was  about  his  employer's  busi- 
ness which  was  coneededly  covered  by  the  Workmen's  Compensa- 
tion Law  and,  since  he  was  riding  upon  his  employer's  car,  was 
upon  his  employer's  plant:  S.  D.  R,  vol.  7,  pp.  371  and  420. 
The  Appellate  Division  reversed  the  award  and  dismissed 
the  claim,  declaring  that  Brown  was  riding  on  the  car  not  as  an 
employee  but  as  a  passenger  and  that  to  have  been  entitled  to 
compensation  he  must  have  been  engaged  in  the  hazardous  work 
of  operating  the  car  or  must  have  been  in  some  way  subject  to 
the  hazards  arising  out  of  the  nature  of  such  work.  The  court 
said: 

KxLLOOG,  P.  J.:  The  employer  is  operating  street  railways  and  a  public 
lighting  system  on  Staten  Island.  Qeorge  R.  Brown,  the  claimant's  son,  was 
employer  by  it ''  as  a  {NTocess  server,  claim  adjuster  and  investigator  •  •  *. 
His  duties  were  entirely  in  reference  to  claims  for  damages  against  said  Com- 
pany, and  he  was  connected  with  the  claim  department  of  the  Company." 
On  April  9,  1915,  he  had  been  to  New  Bochelle  to  serve  a  subpoena  and  was 
returning  to  the  office,  riding  upon  one  of  the  defendant's  cars.  '*  A  fellow 
passenger  stepped  upon  his  foot  accidentally,  severely  bruising  the  foot,  requir- 
ing the  later  amputation  of  two  toes  of  the  left  foot,  which  resulted  in 
gangrenous  diabetes,  causing  his  death  on  May  4,  1915." 

By  section  2  of  the  Workmen's  Compensation  Law,  compensation  is  payable 
for  injuries  sustained  or  death  incurred  by  employees  engaged  in  the  follow- 
ing hazardous  employments: 

"  GroQp  1.  The  operation,  Incladini^  construction  and  repair,  of  railways  operated 
by  steam,  electric  or  other  motive  power,  street  railways,  and  incline  railways, 
but  not  their  constraction  when  constructed  by  any  person  other  than  the  com- 
pany which  owns  or  operates  the  railway,  including  work  of  express,  sleeping, 
parlor  and  dining  car  employees  on  railway  trains.*' 

**  Group  12.  Construction,  installation  or  operation  of  electric  light  and  electric 
power  lines,  dynamos,  or  appliances,  and  power  transmission  lines." 

In  determining  whether  the  intestate  received  his  injury  while  engaged  in 
a  work  or  occupation  declared  a  hamrdous  employment  we  may  consider  cer- 
tain definitions  in  section  3  of  the  law.  By  subdivision  1  '*  hazardous  employ- 
ment "  means  a  work  or  occupation  described  in  section  2.  By  subdivision  3 
an  "employer"  is  a  person  employing  workmen  in  hazardous  employments. 
By  subdivision  4  an  "  employee  "  is  a  person  engaged  in  a  hazardous  employ- 
ment in  the  service  of  an  employer  carrying  on  or  conducting  the  same  upon 
the  premises,  or  at  the  plant,  or  in  the  course  of  his  employment  away  from 
the  plant  of  his  employer. 

The  decedent  was  not  in  any  manner  employed  upon,  about,  or  in  connec- 
tion with  the  tracks  or  cars  of  the  railroad,  and  had  nothing  to  do  at, 
about  or  in  connection  with  the  electric  light  and  power  lines,  dynamos  or 
appliances  of  the  company.    His  employment  was  in  the  claim  department  of 
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the  company,  which  had  nothing  to  do  with  the  cars,  the  tracks  or  the  electrie 
lines  or  appliances.    His  duties,  and  the  hazards  attending  them,  Were  in  all 
respects  the  ordinary  duties  of  an  investigator,  a  process  server  or  claim 
adjuster,  found  in  many  of  the  large  law  offices.    The  fact  that  the  decedent 
was  employed  by  this  corporation  rather  than  a  corporation  carrying  on  any 
other  extensive  business  employing  a  like  service,  does  not  make  his  work  more 
hazardous.    The  fact  that  he  was  riding  upon  the  car  of  the  defendant  rather 
than  upon  the  car  of  another  company,  did  not  add  to  the  hazards  of  the 
employment.    In  performing  his  duties  it  was  necessary  for  him  at  times  to 
go  from  one  place  to  another.     In  doing  so  he  might  walk,  ride  upon  a  bicycle, 
a  public  bus,  the  car  of  another  company,  an  automobile  or  other  vehicle.    At 
the  time  he  was  injured  he  was  riding  upon  the  car  of  his  employer.    If  be 
had  been  riding  upon  the  car  of  another  company,  or  in  a  bus,  and  had  received 
a  similar  injury,  it  would  be  a  very  strict  rule  which  would  hold  that  he  was 
not  within  the  law  but  would  have  been  if  he  had  been  riding  upon  defendant's 
car.    In  a  sense  the  uptown  ticket  agent  of  a  railroad  company,  at  an  office 
a  mile  or  so  from  the  railroad  track,  whose  only  duty  is  to  sell  tickets  over 
the  counter,  is  engaged  in  operating  a  railroad,  for  the  sale  of  tickets  is  a 
necessary  incident  to  carrying  passengers,  but  if  such  an  employee  fell  while 
passing  from  one  room  to  another  in  his  office,  it  could  not  fairly  be  said  that 
his  injury  arose  out  of  the  hazardous  business  of  operating  a  railroad.    He 
was  not  engaged  in  that  work  or  occupation,  but  was  a  mere  clerk,  selling 
tickets  at  a  distance  from  the  railroad,  and  having  no  physical  connection 
with  the  railroad  or  its  operation.     If  the  decedent  was  operating  a  railroad, 
it  is  difficult  to  see  why  the  stenographer  in  the  office  of  the  law  department 
was  not  also  operating  a  railroad.    The  statute  is  intended  to  jH'otect  employ- 
ees engaged  in  hazardous  works  and  occupations,  and  has  defined  the  employ- 
ments which  the  Legislature  deems  hazardous.    To  be  within  the  legislative 
intent,  the  work  or  occupation  must  subject  the  employee  to  the  hazards 
contemplated  by  this  law.    The  decedent  was  riding  upon  the  car,  not  as  an 
employee  in  the  performance  of  a  duty  relating  to  the  car,  its  operation  or  its 
passengers,  but  was  a  passenger  for  his  own  personal  convenience.     He  was 
subject  to  the  same  hazards  as  any  other  passenger  in  the  car,  and  the  hazard 
came,  not  because  he  was  operating  a  railroad,  but  because  he  was  riding  in 
a  car,  and  the  hazards,  so  far  as  the  accident  is  concerned,  were  no  greater 
upon  the  car  than  they  would  have  been  upon  a  bus  or  at  any  public  place 
where  people  assemble.    He  was  not  necessary  to  or  an  incident  to  the  opera- 
tion of  the  car,  and  had  no  duty  upon  the  car.    The  conductor,  the  engineer,  the 
trainmen,  possibly  the   stenographer,   librarian   and  barber  employed  by  a 
company  upon  a  limited  car,  may  be  considered  as  engaged  in  its  operation,  as 
according  to  the  rules  of  the  company  their  presence  and  the  performance  of 
their  respective  duties  are  necessary  for  the  operation  of  the  car.     But  the 
decedent  had  no  such  relation  to  this  car  and  was  not  in  any  way  connected 
with  its  operation.    The  mere  fact  that  an  employee  is  in  the  service  of  a 
railroad  company  does  not  bring  him  within  the  act;   he  must  be  engaged 
in  the  hazardous  work  or  in  some  way  be  subject  to  the  hazards  arising  from 
the  nature  of  the  work. 

In  Matter  of  Sicklea  v.  BiUUton  Refrigerating  8,  Co.  (171  App.  Div.  108), 
the  claimant  was  in  the  employ  of  a  cold  storage  company  at  Ballston  Spa, 
N.  Y.,  but  at  the  time  of  the  injury  was  buying  fruit  in  West  Virginia  for 


Digitized  by  VjOOQIC 


EXTRA-TESBITOBIALITT  153 

the  company.  It  was  held  that  he  was  not  injured  while  engaged  in  the 
hazardous  employment  of  "storage"  under  group  29. 

In  Matter  of  Newmcm  v.  Neioman  (160  App.  Div.  745),  the  claimant  wai 
driving  a  delivery  wagon  for  a  butclicr  and  meat  dealer,  but  had  stabled 
his  horse,  and  later  in  the  evening  while  carrying  a  piece  of  meat  to  a  cus- 
tomer fell  over  a  pail  of  glass  upon  the  walk  and  was  injured.  It  was  held 
that  he  was  not  engaged  in  the  hazardous  employment  of  operating  his  vehicle 
when  injured. 

M<Uier  of  Ayleaivortk  v.  Phamim  Cheese  Co.  (170  App.  Div.  34),  and 
Matter  of  OleUner  ▼.  Orose  d  Herhener  (Id.  37),  are  along  the  same  lines. 

We  conclude,  therefore,  that  the  claimant  is  not  within  the  Workmen's 
Compensation  Law.  The  award  should,  therefore,  be  reversed  and  the  claim 
dismissed. 

All  concurred.  Award  reversed  and  claim  dismissed.  Brown  v.  Richmond 
Light  A  R.  R.  Co.,  173  App.  Div.  432,  June  30,  1910. 

Sickles,  Mandel,  Lyon  and  Brown  were  not  engaged  in  work 
or  pursuits  that  subjected  them  to  the  hazards  of  their  employers' 
hazardous  employments,  as  enumerated  in  Workmen's  Compensa- 
tion Law,  §  2.  Three  of  them  were  salesmen.  That  circumstances 
may  entitle  a  salesman  to  compensation  is  evidenced  by  the  three 
decisions  of  the  Appellate  Division  affirming  commission  awards 
in  Nicholson  v.  Klipstein  &  Co.,  Benton  v.  Frazier,  and  Berliner 
V.  Ritchie  £  Cornell,  noticed  below,  pp.  193,  197,  under  the  head- 
ings, "  The  work  is  incidental "  and  "  The  employee  is  injured 
while  ascending  or  descending  stairs." 

11.  The  injured  employee's  contract  of  employment  relies 
solely  to  work  to  he  performed  outside  of  the  Staie. —  A  decision 
handed  down  by  the  Appellate  Division  six  days  before  the  lead- 
ing extra-territorial  decision  of  the  Court  of  Appeals  in  Post  v. 
Burger  &  OoMke  reversed  a  commission  award  for  an  extra-terri- 
torial accident.*  The  employee,  a  resident  of  New  York,  had 
been  sent  by  his  employer,  a  general  contracting  corporation 
whose  ofGces  were  in  Xew  York,  to  Pennsylvania  to  work  on  a 
bridge  that  it  was  erecting.  The  Appellate  Division  reversed 
the  award  upon  the  ground  that  the  employee  was  working  inter- 
mittently upon  such  jobs  for  the  company,  that  his  contract  of 
employmOTit  did  not  contemplate  any  work  by  him  within  the 
State  of  New  York  and  that  he  had  done  no  such  work.  The 
court  pointed  out. that  the  payroll  of  the  contracting  company 
for  work  done  in  states  other  than  New  York  did  not  serve  as  a 


•  For  tbe  case  of  Post  v.  Burgrr  &  QohXkt  see  below,  p.  236. 
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basis  for  its  insurance  under  the  Workmen's  Compensation  Law 
of  New  York  and  drew  contrasts  in  that  and  another  respect  with 
the  extra-teirritorial  cases  of  the  employees,  Spratt,  Valentine  and 
Post,  in  which  by  a  single  opinion  it  had  affirmed  awards.*  The 
decision  in  full  was  as  follows: 

Kellogg,  P.  J. :  The  question  is  whether  the  Workmen's  Compensation  Law 
covers  this  accident,  which  happened  at  the  plant  of  the  employer  at  Ford 
City,  Penn.  There  is  no  dispute  about,  the  facts.  The  employer  was  a  general 
contractor,  with  offices  at  Horseheads,  N.  Y.,  and  performed  contracts  in  the 
States  of  New  York,  Pennsylvania,  Maine,  Ohio,  and  wherever  favorable 
opportunity  presented  itself.  At  times  from  1902  to  1905  the  decedent  was 
in  the  employ  of  the  company  at  various  places.  His  next  employment  with 
it  was  in  1912  upon  a  job  at  Chemung,  N.  Y.  When  that  job  was  completed 
he  returned  to  his  home  at  Callicoon,  N.  Y.,  for  several  months,  and  then 
was  employed  at  a  job  at  Old  Town,  Maine.  While  at  Old  Town  he  arranged 
with  the  company  to  go  to  Plymouth,  Penn.,  late  in  the  year  1913,  but 
returned  home  for  a  time  before  going  to  Plymouth.  From  the  Plymouth 
job  he  went  to  a  job  at  TownsviUe,  O.  He  then  returned  home  for  a  couple 
of  months.  He  was  then  employed  by  the  company  at  Towanda,  Penn.,  and 
when  that  job  was  nearly  completed  he  agreed  with  a  representative  of  the 
company  at  Towanda  that  he  would  go  to  Ford  City  upon  the  job  to  be 
undertaken  by  it  there,  and  was  to  receive  four  dollars  per  day  for  his  work. 
He  desired,  however,  to  return  to  Callicoon  for  a  few  days  vacation.  Not 
reporting  at  Ford  City  as  agreed  the  company  wrote  him  from  Horseheads, 
sending  him  money  for  transportation,  and  asking  him  to  report  for  duty  at 
Ford  City.  He  used  up  the  money  but  did  not  go.  The  company  again  wrote 
him  from  Horseheads,  urging  him  to  go,  as  he  was  needed,  and  finally  sent 
him  a  check  payable  to  the  railroad  company  for  the  fare.  He  went  to  Ford 
City,  and  was  there  killed  while  working  upon  the  bridge  the  company  was 
erecting  at  that  place.  The  company  insured  its  employees  who  were  engaged 
in  work  in  the  State  of  New  York,  pursuant  to  the  Workmen's  Gompensatiom 
Law.  The  payrolls  on  jobs  out  of  the  State  were  not  used  as  a  basis  for  such 
insurance.  It  carried  a  general  insurance  covering  liability  for  all  employees 
not  engaged  within  the  State. 

In  Matter  of  Spratt  v.  Sweeney  d  Oray  Co,  (168  App.  Div.  403)  we  held 
that  an  employee  who  was  in  service  at  the  plant  of  the  company  within  the 
State,  and  on  its  pay  rolls  there,  but  whose  employment  required  him  to  go 
over  the  State  line  to  New  Jersey  for  two  days,  did  not  lose  the  benefits  of 
the  act  during  the  temporary  absence  from  the  State,  the  court  considering 
that  the  absence  from  the  State  was  a  mere  incident  to  the  employment  within 
the  State,  and  that  the  premium  of  insurance  was  baaed  upon  the  payrolls, 
which  included  the  claimant,  for  the  entire  year.  In  Matter  of  Valentine  v. 
Bmith,  Angevine  d  Co.,  Inc.,  reported  with  the  Sprati  case,  the  chauffeur, 
who  was  in  the  regular  employment  about  the  plant  at  Port  Chester,  had 
driven  his  car  to  Greenwich,  Conn.,  for  a  load  of  fats,  where  he  received  the 
injury.  In  Matter  of  Post  v.  Burger  d  Gohlke,  reported  with  the  Spratt  case, 
Post  was  a  sheet  metal  worker  in  the  regular  employment  of  the  company 

*  For  this  opinion  see  case  of  Spratt  v.  Sweeney  ft  Oroiy  Co.,  below,  p.  244. 
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tA  its  plant  in  Brooklyn.  He  was  sent  in  the  course  of  his  employment  to 
perform  some  sheet  metal  work  on  an  elevator  in  Jersey  City.  He  had  been 
working  there  one  day  when  he  received  his  injury. 

In  tiiia  case  the  decedent  had  not  been  employed  by  the  appellant  in  thft 
State  since  1912.  His  employment  had  not  been  continuous,  but  had  been 
from  time  to  time  for  certain  jobs  which  were  being  performed  entirely  with- 
out the  State.  The  contract  of  employment  did  not  contemplate  any  work 
by  him  within  the  State;  no  such  work  was  done.  The  statute  in  question 
is  intended  to  regulate  the  relations  between  the  employer  and  employee  in 
hazardous  employments  within  the  State,  and  to  protect  the  employee  within 
the  State  from  the  ordinary  risks  of  the  employment,  and  to  charge  those 
risks  upon  the  ultimate  consumer.  The  mere  fact  that  an  employee  is  engaged 
by  a  resident  of  the  State  to  go  out  of  the  State  for  service  and  no  service 
in  the  State  is  contemplated  or  done,  cannot  bring  the  employment  within  the 
act.  Ordinarily  a  statute  has  no  extra-territorial  effect.  But  where  the 
regular  service  of  the  employee  is  being  performed  in  the  State,  and,  as  an 
incident  to  it,  he  goes  over  the  State  line  temporarily,  we  have  held  that  such 
temporary  absence  from  the  State  does  not  relieve  the  employer  from  liability 
under  this  statute.  The  relations  between  the  decedent  and  the  company  with 
reference  to  the  work  at  Ford  City  depended  upon  the  laws  of  the  State  of 
Pennsylvania,  and  the  protection  there  given  to  the  employer  and  the  employee. 
The  mere  fact  that  the  contract  was  made  in  the  State,  if  it  was  made  in 
the  State,  is  not  material  here  when  we  understand  that  the  contract  related 
solely  to  work  to  be  performed  outside  of  the  State.  It  follows,  therefore,  that 
the  employment  of  the  decedent  was  outside  of  the  State  of  New  York  and 
that  he  w«8  not  an  employee  or  engaged  in  an  employment  within  the  State  at 
the  time  of  his  death. 

The  findings  are  in  the  most  general  terms,  and  in  arriving  at*  the  con- 
duBion  reached  we  are  not  hampered  by  the  rule  that  the  decision  of  the 
Commisaion  shall  be  final  as  to  all  questions  of  fact,  nor  by  the  presumption 
that  the  claim  comes  within  the  terms  of  the  statute.  The  employer  and 
the  insurance  carrier  are  entitled  to  a  hearing.  The  hearing  is  of  a  summary 
character,  and  the  Commission  is  not  bound  by  the  ordinary  rules  of  evidence 
and  practice.  Nevertheless,  its  determination  as  to  the  facts  is  a  qtuisi  judicial 
determination,  and  must  rest  upon  the  facts  presented  to  it,  the  undisputed 
facta  of  the  case  and  the  reasonable  inferences  which  may  be  drawn  from 
them.  The  Commission  cannot  act  arbitrarily  on  the  information  it  receives 
or  in  direct  violation  of  the  conceded  facts.  Its  duty,  therefore,  is  to  base  its 
determination  upon  the  undisputed  facts  of  the  case  and  the  reasonable 
inferences  to  be  drawn  from  the  general  situation.  When  its  findings  are 
without  evidence  and  in  direct  conflict  with  the  undisputed  facts,  and  all 
reasonable  inferences  which  may  be  drawn  from  them,  its  determination  may 
be  reversed  as  error  of  law. 

The  Commission  has  found  that  the  decedent  was  employed  as  a  foreman 
by  the  Horseheads  Construction  Company,  a  corporation  engaged  in  the  busi- 
ness of  structural  ironwork  at  Horseheads,  N.  Y.,  and  that  for  the  purposes 
of  his  work  his  employer  had  sent  him  from  New  York  to  the  place  where  the 
accident  happened.  In  a  sense  these  are  facts,  but  they  are  not  the  important 
facta.  The  findings  of  fact  by  the  Commission  must  be  read  in  connect  ion 
with  the  known  facts  of  the  case.    The  findings  omit  the  .material  farts,  and 
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do  not  decide  the  real  question  litigated,  but  evade  it.  They  are  so  indefinite 
and  vague  that  the  undisputed  facts  render  them  valueless  as  the  basis  of  ar 
award.  Accepting  the  meagre  findings  of  fact  as  true,  the  undisputed  fact'^ 
not  found  show  that  the  findings  are  immaterial  to  the  question  at  issue, 
and  that  the  claimants  are  not  entitled  to  an  award.  The  award,  therefore, 
rests  upon  an  error  of  law. 

In  a  sense  the  company  did  send  the  decedent  from  New  York  to  the  place 
where  the  accident  happened,  and  he  was  a  foreman,  but  he  was  employed 
in  recent  years  as  foreman  only  from  time  to  time  as  to  particular  jobe 
outside  of  the  State,  and  he  was  not  a  foreman  in  the  general  and  regular 
employ  of  the  company,  and  the  particular  job  for  which  he  was  employed 
in  this  case  was  outside  of  the  State  of  New  York,  and  by  accepting  such 
employment  and  entering  upon  that  work  he  put  himself  beyond  the  provisions 
of  the  act. 

We  conclude,  therefore,  that  at  the  time  of  the  employment,  and  for  a  long 
time  prior  thereto,  the  decedent  was  not  engaged  in  a  hazardous  employment 
in  the  State  of  New  York,  but  was  engaged  in  an  independ^it  service  in  the 
State  of  Pennsylvania,  which  employment  does  not  come  within  the  benefit 
of  the  act.  The  award  should,  therefore,  be  reversed  upon  the  law  and  the 
facts,  and  the  matter  be  remitted  to  the  Commission  for  its  further  action. 

All  concurred;  Howaod,  J.,  in  result;  Gochbane,  J.,  not  sitting. 

Award  reversed  and  the  matter  remitted  to  the  Commission  for  its  action. 
The  court  finds  the  following  facts,  in  addition  to  those  found  by  the  Com- 
mission: That  the  claimant  was  not  a  foreman  or  an  employee  of  the  con- 
struction company  in  the  State  of  New  York,  and  that  he  performed  no  serv- 
ice for  it  in  that  State,  but  was  employed  solely  to  perform  services  at  Ford 
City,  Penn.,  and  received  his  injury  in  the  course  of  his  employment  outside 
of  the  State  of  New  York,  and  it  disapproves  of  any  findings  inconsistent 
therewith.  Oardner  v.  Horaeheads  Const.  Co.,  171  App.  Div.  66,  January  5, 
1916. 

In  Pritz  V.  Beaumont  Co.,  Claim  No.  30670;  170  App.  Div. 
943,  September,  1915,  the  Appellate  Division  had  revised  an 
award  of  the  Commission  upon  grounds  similar  to  those  of  the 
Gardner  reversal  but  without  opinion. 

12.  The  injured  employee  neither  resides  in,  nor  is  injured  in 
New  York  State,  though  his  contract  of  employment  has  been 
made  there. —  The  State  Industrial  Commission  declined  juris- 
diction in  the  case  of  an  employee  resident  of  New  Jersey  and 
killed  in  West  Virginia,  though  his  contract  of  employment  had 
been  made  in  New  York.  It  indicated  that  the  compensation 
awarded  by  the  Court  of  Appeals  in  the  leading  extra-territorial 
case  of  Post  v.  Berger  <&  Oohlke  was  limited  to  employees  resi- 
dent of  New  York.*    It  said :     "  Certainly  the  State  of  New 

*  For  the  case  of  Post  v.  Burger  &  Oohlhe,  see  below,  p.  236. 
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York  is  not  called  upon  to  reeort  to  the  exercise  of  its  police 
power  to  prevent  the  dependents  of  a  resident  of  New  Jersey  who 
meets  his  death  in  West  Virginia,  from  becoming  a  charge  on  the 
State  of  New  Jersey."  It  further  noted  that  the  dependents  of 
the  nonresident  employee  injured  outside  of  New  York  were  in 
better  status  than  the  dependents  of  the  nonresident  employee 
injured  inside  New  York  because  they  were  not  deprived  of  the 
right  of  action  for  n^Iigenoa  The  ruling  of  the  Commission 
was  as  follows : 

Ltow,  Commissioner. — ^William  J.  Lloyd,  the  deceased,  a  resident  of  New 
Jersey,  was  employed  in  New  York  before  our  Compensation  Law  was  passed, 
and  his  employment  continued  until  his  death. 

The  employer  waa  covered  for  compensation  under  the  New  York  Law 
by  the  Employers'  Mutual  Insurance  Company.  It  was  covered  for  general 
liability  in  West  Virginia  by  the  General  Accident  Insurance  Company.  Mr. 
Lloyd  was  sent  to  West  Virginia  to  work,  where  he  received  an  accident  which 
proved  to  be  fatal.  It  is  evident  that  since  the  General  Accident's  policy  does 
not  cover  compensation  under  the  New  York  act,  this  Commission  has  no 
jurisdiction  over  that  company.  Did  the  Employers'  Mutual  Insurance  policy 
cover  the  accident  to  the  deceased?    I  think  not. 

While  the  contract  of  hiring  was  made  in  New  York  State,  Mr.  Lloyd  did 
not  reside,  nor  was  he  injured  in  New  York.  The  Court  of  Appeals  held  in 
Matter  of  Post,  that  our  Compensation  Law  is  to  be  read  into  every  contract 
of  employment  made  in  New  York  with  an  employee  who  i«  a  resident  of  this 
8tate,  and  entitles  the  employee  or  his  dependents  to  compensation  no  matter 
where  the  injury  was  received.  The  court  did  not  definitely  decide  whether 
the  place  of  contract  was  a  necessary  element  in  its  decision,  and  I  am  not 
sure  but  a  New  York  workman  can  secure  compensation  under  our  act  without 
regard  to  either  the  place  of  contract  or  the  locality  where  he  is  injured, 
provided  this  Commission  can  secure  jurisdiction  of  the  person  of  the  employer. 

The  constitutionality  of  our  act  has  been  sustained,  as  I  understand  it,  on 
the  ground  that  it  is  a  proper  exercise  of  the  police  power  of  the  State,  growing 
oat  of  the  fact  that  injured  workmen,  or  their  dependents,  in  case  of  their 
death,  are  likely  to  become  a  public  charge,  unless  provision  is  made  for  their 
maintenance. 

This  reason  for  the  law  does  not  apply  in  this  case,  much  as  we  may 
sympathize  with  Mr.  Lloyd's  widow.  Certainly  the  State  of  New  York  is 
not  called  upon  to  resort  to  the  exercise  of  its  police  power  to  prevent  the 
dependents  of  a  resident  of  New  Jersey  who  meets  his  death  in  West  Virginia, 
from  becoming  a  charge  on  the  State  of  New  Jersey.  It  may  be  that  the 
authorities  of  New  Jersey  nu&y  have  jurisdiction  to  enforce  compensation  to 
Mr.  Lloyd's  dependents  under  the  New  Jersey  act,  but  I  am  of  the  opinion 
that  tliis  Commission  has  no  jurisdiction  to  grant  compensation. 
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There  is  another  reason  why  our  law  ought  not  to  be  construed  to  protect 
the  dependents  of  Mr.  Lloyd  in  this  case.  Had  Mr.  Lloyd  although  a  resident 
of  Xew  Jersey,  received  his  fatal  injuries  in  the  State  of  New  York,  his 
dependents  ought  to  have  relief  under  our  act  because  in  that  event  our  act 
would  have  taken  away  from  Mr.  Lloyd's  representatives  and  next  of  kin  their 
right  of  action  for  negligence,  if  negligence  lay  at  the  foundation  of  the 
accident,  since  in  that  event  in  a  suit  for  negligence  in  the  State  of  his  resi- 
dence, the  cause  of  action  would  have  to  rest  upon  the  law  of  the  State  in 
which  he  was  injured.  So  too,  the  fatal  accident  to  Mr.  Lloyd  having  occurred 
in  the  State  of  West  Virginia,  our  statute  can  have  no  effect  to  deprive  the 
next  of  kin  of  their  right  of  action  and  they  can  no  doubt  have  recourse  in  the 
State  of  West  Virginia  either  to  their  action  at  law  for  damages  for  negligence 
or  to  a  compensation  law  of  that  State  if  such  exists.  I,  therefore,  can  see  no 
way  by  which  the  widow  can  be  compensated  under  our  act  and  I  advise  that 
an  award  be  denied.  Lloyd  v.  Power  Specialty  Co.,  S.  D.  R.,  vol.  7,  p.  409, 
February  3,  1916. 

The  Supreme  Court  has  held  that  an  action  under  the  Com- 
pensation Law  of  New  Jersey  cannot  be  brought  in  New  York 
courts  merely  because  of  allied  inability  to  secure  personal  Bcarv- 
ice  upon  defendant  in  New  Jersey.    The  case  is  as  follows : 

Newbubqeb,  J. :  The  complaint  alleges  that  in  the  month  of  June,  1914,  at 
Fort  Lee,  Bergen  county,  N.  J.,  defendant  engaged  plaintiff,  then  and  now  a 
resident  of  New  Jersey,  to  do  certain  plastering  work  in  said  state,  and  that 
on  the  18th  day  of  June,  1914,  while  plaintiff  was  in  the  defendant's  employ 
under  said  contract,  and  in  the  discharge  of  his  duties,  he  received  a  certain 
injury,  causing  him  to  lose  the  use  of  his  right  hand,  and  that  the  defendant 
had  notice  of  such  injury.  The  complaint  further  sets  out  the  act  of  the 
state  of  New  Jersey  known  as  the  Compensation  Law.  That  pursuant  to  such 
act  plaintiff,  within  fourteen  days  after  the  injury,  caused  the  defendant  to 
be  notified  thereof.  That  the  plaintiff  was  receiving  wages  from  ihe  defendant 
at  an  average  of  $27.50  per  week.  That  plaintiff  and  defendant  have  failed 
to  agree  on  the  claim  for  compensation.  That  pursuant  to  section  18  of 
said  act,  on  or  about  the  31st  day  of  October,  1914,  plaintiff  presented  a 
verified  petition  to  a  judge  of  the  CJourt  of  Common  Pleas  for  the  county  of 
Bergen,  state  of  New  Jersey,  setting  forth  his  injury  and  all  the  necessary 
information  required  under  said  section.  That  the  judge  of  said  court  there- 
upon made  an  order  requiring  the  defendant  to  appear  for  a  hearing;  that  it 
was  impossible  to  serve  the  defendant,  which  had  removed  its  place  of  business 
to  the  state  of  New  York,  in  which  state  it  was  incorporated,  and  that  by 
reason  of  said  injury  the  plaintiff  demands  the  sum  of  $l/»00  as  provided 
imder  the  laws  of  the  state  of  New  Jersey.  The  defendant  has  demurred  to 
this  complaint  and  raises  the  question  of  jurisdiction.  Section  18  of  chapter 
95,  Laws  of  1911  of  the  state  of  New  Jersey,  provides  that  in  case  of  a  dispute 
or  failure  to  agree  upon  a  claim  for  compensation  between  employer  and 
employee  either  party  may  submit  the  claim  to  the  judge  of  the  Court  of 
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Common  Pleas  of  mich  county  aa  would  have  jurisdiction  in  a  civil  case.  It 
will  thus  be  seen  that  the  forum  is  provided  under  such  law.  This  action 
being  a  statutory  one  must  be  strictly  construed.  The  mere  fact  that  the 
complaint  alleges  that  personal  service  could  not  be  obtained  on  the  defendant 
is  no  ground  for  bringing  the  action  in  this  court.  Demurrer  sustained. 
Lehmann  v.  Ramo  Films,  Inc.,  92  Misc.  418,  November,  1915. 

13.  Accident  due  to  negligence  of  a  railroad  engaged  in  inter- 
state commerce. —  Federal  law  regulative  of  interstate  commerce 
excludes  the  Workmen's  Compensation  Law  of  New  York  in  so 
far  as  the  coverage  of  the  two  is  common. 

"The  Federal  Constitution  in  express  terms  grants  to  Congress  jurisdic- 
tion over  interstate  commerce.  The  exercise  by  Congress  of  a  power  granted 
to  it  by  express  terms  supersedes  all  legislation  on  the  same  subject  by  the 
sUtea." 

This  general  principle,  says  the  Court  of  Appeals,  has 

"  been  so  often  enunciated  by  the  Supreme  Court  of  the  United  States  that  ** 
it  is  '*  no  longer  open  to  dispute.  •  •  *  Another  principle  which  has  been 
enunciated  with  the  same  clearness  is  that  when  the  Federal  and  State  gov- 
ernments have  jurisdiction  to  enter  the  same  sphere  the  state  may  legislate 
upon  matters  withdn  that  sphere  until  such  time  as  Congress  shall  prescribe 
regulations  uptm  the  same  subject."  Winfield  v.  If,  Y.  0.  d  B.  R,  R.  R.  Co., 
21«  N.  Y.  287,  Nov.  28,  1916. 

The  State  of  New  York,  in  its  Workmen's  Compensation  Law, 

has  chosen  to  so  legislate  upon  the  matter  of  accidental  injuries 

in  interstate  commerce  as  to  cover  than  to  the  full  extent  that 

Congressional  regulations  do  not  cover  them.     The  Court  of 

Appeals,  ruling  upon  this  point,  says: 

"Literally  construed,  section  114  (of  the  Workmen's  Compensation  Law) 
makes  the  statute  apply  only  to  intrastate  work,  either  done  by  itself  or  in 
connection  with,  but  clearly  separable  and  distinguishable  from  interstate  or 
foreign  commerce.  But  though  the  section  is  awkwardly  phrased,  it  is  mani- 
fest that  a  broader  application  was  intended,  else  the  clause  '  for  whom  a 
rule  of  liability  or  method  of  compensation  has  been  or  may  be  established  by 
the  congress  of  the  United  States '  is  meaningless.  The  legislature  evidently 
intended  to  regulate,  as  far  as  it  had  the  power,  all  employments  within  the 
state  of  the  kinds  enumerated.  The  earlier  sections  are  in  terms  of  general 
application,  and  section  114  whidi  is  headed  'Interstate  Commerce'  is  one 
of  limitation,  not  of  definition.  Its  obvious  purpose  was  to  guard  against 
a  construction  violative  of  the  Constitution  of  the  United  States,  and  so  it 
provided  that  the  act  should  apply  to  interstate  or  foreign  commerce,  *for 
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whom  a  rule  of  liability  or  method  of  comiMnsation  has  been  or  may  be 
established  by  the  congress  of  the  United  States/  only  to  the  extent  that 
intrastate  work  affected  may  or  shall  be  clearly  separable  or  distinguishable 
therefrom.  In  other  words,  the  legislature  said  that  it  did  not  intend  to 
enter  any  field  from  which  it  had  be»i  or  should  be  excluded  by  the  action 
of  the  congress  of  the  United  States.  But  it  is  said  that  congress  may  at  any 
time  regulate  employments  in  interstate  or  foreign  commerce,  and  that  the 
case  is  one  in  which  a  rule  '  may  be  established/  etc  Again,  the  spirit,  not 
the  letter,  must  control.  If  it  had  been  intended  to  confine  the  application 
of  the  act  to  intrastate  work,  the  legislature  would  doubtless  have  said  so  in 
a  sentence.  The  words  '  may  be '  should  be  construed  in  the  sense  of  '  shall 
be.' "    Jensen  ▼.  Southern  Pacific  Co,,  215  N.  Y.  521,  522,  July  13,  1915. 

Since,  then,  Federal  law  and  the  Workmen's  Qompensation 
Law  of  New  York  may  both  apply  to  accidental  injuries  of 
employees  engaged  in  interstate  commerce,  and,  taken  together,, 
may  and  do  completely  cover  such  accidents,  the  important  ques- 
tion, and  the  only  question,  that  follows  is :  Are  there  any  r^u- 
lations  of  Congress  that  conflict  with  the  Workmen's  Compensa- 
tion Law  of  New  York?  Cases  in  the  courts  have  thus  far 
involved  but  one  law  of  this  description,  the  so-called  Federal 
Employers'  Liability  Act,  which  is  restricted  in  its  application  to 
accidents  involving  negligence  of  interstate  carriers  by  railroad 
(Acts  of  1907-8,  ch.  149).  Since  none  of  these  cases  have 
originated  as  actions  for  negligence  and  all  of  them  have  origi- 
nated as  compensation  claims,  their  consideration  properly  falls 
under  the  later  title,  "  Coverage  from  the  viewpoint  of  Work- 
men's compensation."  They  are  presented  there,  pp.  162-181. 
It  is  sufficient  in  this  connection  to  say  that  they  will  be  found 
to  narrow  the  application  of  the  law  of  negligence  to  accidental 
injuries  arising  in  the  interstate  commerce  employments  enu- 
merated under  Workmen's  Compensation  Law,  §  2,  not  only  to 
railroad  accidents  strictly  but  to  railroad  accidents  in  which  the 
accident  is  due  to  the  railroad's  negligence.^ 

14.  The  accident  occurs  upon  waters  subject  to  the  admiralty 
jurisdiction  of  the  United  States  courts. —  The  decision  in  Walker 
v.  Clyde  Steamship  Co.,  215  N.  Y.  529,  is  determinative  of  a 

*  No  cases  of  Interference  between  the  Federal  Workmen's  Compensation  Act 
(Acts  of  1907-8,  ch.  236;  1908-9,  ch.  179;  1910-11,  ch.  285  and  1911-12.  cbs. 
57,  255).  which  is  restricted  in  application  to  artisans  and  laborers  employed 
by  the  United  States,  and  the  Workmen's  Compensation  Law  of  New  Tork  seem 
to  have  arisen. 
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question  of  conflict  between  the  jurisdiction  of  the  State  Work 
men's  Compensation  Commission  and  the  Federal  District  Courts. 
Since  it  is  a  c(»upensation  ease,  passed  upon  by  the  state  courts 
of  New  York,  it  is  properly  presented  under  the  later  title. 
"Coverage  from  viewpoint  of  workmen's  compensation"  (see 
p.  181).  It  is  sufScient  in  this  connection  to  say  that,  under  the 
decision,  an  employee  injured  upon  the  waters  of  New  York  State 
that  are  subject  to  the  admiralty  jurisdiction  of  the  United  States 
courts  has  a  remedy  in  admiralty  for  negligence  concurrently  or 
alternatively  with  his  right  to  compensation.  The  admiralty 
jurisdiction  of  the  Federal  Distoiet  Courts,  according  to  judicial 
decisions,  extends  to  the  Hudson  and  Saint  Lawrence  rivers  and 
their  navigable  tributaries;  to  Lakes  Erie,  Ontario  and  Cham- 
plain  and  their  navigable  tributaries ;  to  the  Erie  canal  and  prer 
siimably  to  other  eanals  that  may  be  links  of  interstate  and  for- 
eign cominerca  The  tributaries  may  be  wholly  within  the  State, 
as,  for  example,  the  Buffalo  river.* 

C.  Coverage  from  the  Viewpoint  of  Workmen's  Compensation. 
Afl  has  been  said,  the  subject  of  coverage  may  be  approached 
from  two  opposite  main  points,  the  coverage  of  the  law  of  n^li- 
gence  or  the  coverage  of  the  law  of  compensation.  The  first  hav- 
ing been  considered,  the  second  is  in  order.  It  presents  the  task 
of  defining  or  outlining  the  outward  limits  or  boundaries  of  the 
law  of  compensation  as  far  as  the  court  and  commission  decisions 
have  indicated  what  they  are.  The  Workmen's  Compensation 
Law  of  New  York  occupies  a  certain  field  from  which  legislation 
by  the  Congress  of  the  United  States  has  not  excluded  it,  but  may 
exclude  it  at  any  time.  It  has  a  certain  concurrent  coverage —  a 
coverage  in  common  with  admiralty  law  and  the  law  of  tort.  Its 
scope  i&  broadened  by  a  coverage  incidental  to  the  hazardous  em- 
ployments to  which  its  terms  restrict  it.  Its  territorial  coverage 
extends  away  from  the  employer's  immediate  plant  not  only 
to  the  utmost  bounds  of  the  State  of  New  York  but  to  the  other 

^*  Sem  Blacr»  Constitutional  Law,  3d  Ed-  1»10,  pp.  157-162 ;  BoavlefB  Law 
Dictionary.  8th  Ed.,  1914,  p.  141.  title  "Adrolralty.**  Concerning  the  statua  of  the 
Krie  Oana),  consult  The  M.  M.  MeVheaney,  6  Ben.  150,  Fed.  Cas.  No.  4,  463; 
The  Robert  IV.  Pareons,  101  U.  8.  17,  24  Sup.  Ct.  8,  48  L.  Ed.  73. 
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states  of  the  Union  and  to  foreign  countries.  Theoretically,  noth- 
ing prevents  it  extending  to  navigation  of  the  high  seas  and  to 
aviation  of  the  upper  air.  The  element  of  time,  because  of  fixed 
hour  limits  of  work,  has  a  part  in  the  determination  of  the  juris- 
diction. Peculiar  causes  of  injury  and  the  subtle  connections  of 
injury  with  ensuing  infection  or  disease  demand  coverage  adjudi- 
cation. The  definition  of  emplojinent  and  the  relationship  of 
coemployment  enter  into  the  coverage  question.  The  following 
presentation  substantiates  these  general  statements  and  at  the 
same  time  takes  up  in  detail  the  numerous  points  of  doubt  or 
conflict  passed  upon  by  the  court  and  commission  decisions. 

The  Workmen's  Compensation  Law  applies  to  accidental  inju- 
ries arising  in  the  hazardous  employments  to  which  section  2  of 
its  text  restricts  it,  even  when 

a.  The  injured  employee  is  working  for  a  railroad  engaged  in 
interstate  commerce: 

1.  If  the  action  is  not  due  to  the  railroad's  negligence. —  Sec- 
tion 114  of  the  Workmen's  Compensation  Law  provides  that  the 
law  as  a  whole  shall  not  apply  to  employees  engaged  in  interstate 
commerce  "  for  whom  a  rule  of  liability  or  method  of  compensa- 
tion" has  been  or  shall  be  established  by  Congress,  except  for 
such  portion  of  their  employment  as  is  clearly  intrastate  as  dis- 
tinguished from  interstate.  The  Workmen's  Compensation  Law 
has  been  held  by  the  Court  of  Appeals,  however,  to  apply  even 
to  accidents  on  interstate  railroads,  except  those  that  are  due 
to  the  negligence  of  employers,  for  which  the  Federal  Employers'^ 
Liability  Act  is  held  to  be  the  sole  remedy. 

In  the  following  case,  the  claimant  —  a  maintenance  of  way- 
employee  of  the  New  York  Central  Railroad  —  while  engaged  in 
tamping  ties  on  a  track  used  both  for  state  and  interstate  com- 
merce was  injured  in  the  right  eye  by  a  stone  which  flew  up  from 
the  ground.  There  was  no  fault  or  negligence  upon  the  part  of 
the  railroad  company.  The  Industrial  Commission  made  an 
award,  which,  after  having  been  sustained  by  a  vote  of  three  to 
two  in  the  Appellate  Division,  has  been  upheld  by  the  Court  of 
Appeals.  The  latter  court,  after  pointing  out  that  Congress  has, 
under  the  commerce  clause  of  the  Federal  constitution,  jurisdic- 
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tion  over  interstate  commerce,  also  pointed  out  that,  until  Con- 
gress actually  exercises  such  power,  the  states  may  legislate 
within  that  sphere.  The  Federal  Employers'  Liability  Act  was 
held  to  be  the  exclusive  remedy  for  employees  of  interstate  rail- 
roads only  so  far  as  injuries  due  to  negligence  are  concerned. 
That  act  did  not,  however,  enter  the  field  of  compensation  for 
industrial  accidents  not  due  to  the  negligence  of  the  employer. 
Hence  the  Workmen's  Compensation  Law  which,  said  the  court, 
is  "  radically  different  in  principle,  purpose,  scope  and  method,"  is 
not  in  conflict  with  the  Federal  liability  act.  The  two  statutes  do 
not  deal  with  the  same  subject  matter. 

FoUowing  are  the  opinions  in  the  Appellate  Division  and  in 
the  Court  of  Appeals.  The  majority  opinion  in  the  Appellate 
Division  was  written  by  Justice  Kellogg,  with  which  Justices 
Lyon  and  Woodward  concurred.  Presiding  Justice  Smith  wrote 
a  dissenting  opinion,  with  which  Justice  Howard  concurred. 
There  was  no  dissent  in  the  Court  of  Appeals  from  the  opinion 
written,  by  Judge  Seabury. 

{Winfield  r.  N.  7.  C.  d  H.  R.  R.  R.  Co.,  Appellate  Division). 

Kelloqq,  J.:  The  claimant  was  injured  while  en^a^ed  in  tamping  tics 
upon  the  appeUant's  track  at  Lake  Katrine,  Ulster  county,  N.  Y.,  which  was 
used  both  for  State  and  interstate  commerce.  While  thus  tamping  the  ties 
A  stone  flew  up  and  injured  his  eye,  for  which  injury  this  claim  is  made.  We 
may  asBiiine  that  if  he  had  been  injured  by  the  defendant's  negligence  he 
could  maintain  an  action  therefor  under  the  Federal  Employers'  Liability 
Act.  It  is  urged  that  he  is  not  entitled  to  the  benefit  of  the  Workmen's 
Compensation  Law  as  he  was  injured  while  engaged  in  interstate  commerce^ 
but  can  seek  only  such  remedies  as  the  Federal  Employers'  Liability  Act 
gives  him. 

The  Federal  Emj^oyera'  Liability  Act  is  entitled  ''An  act  relating  to  the 
liability  of  common  carriers  by  railroad  to  their  employees  in  certain  cases."  *^ 
The  title  clearly  indicates  that  it  does  not  cover  all  the  grounds  of  liability, 
but  that  the  act  relates  only  to  the  particular  cases  expressly  provided  for 
in  it.  The  provision  of  the  act  relate  solely  to  liability  on  account  of  negli- 
gence. The  several  States,  therefore,  in  the  exercise  of  their  police  power, 
may  make  such  laws  and  regulations  for  the  protection  of  the  Isborers 
within  the  State  as  may  seem  best,  unhampered  by  the  Federal  Employers' 
Liability  Act,  except  so  far  as  they  attempt  to  prescribe  a  liability  for  negli- 
gence or  the  remedies  therefor  in  interstate  commerce. 

The  Workmen's  Compensation  Lawf  has  no  reference  to  the  question  of  the 
negligence  of  the  employer  and  creates  no  liability  or  remedy  for  negligence. 

_«See  85  U.  8.  Stat,  at  Large,  65,   chap.  149.  as  amd.   by  86  id.   291.   chap. 
14S. — [Rep. 

t  See  Consol.  Laws.  chap.  87 :  Laws  of  1918,  chap.  818,  as  re-enacted  and  amd.. 
by  Laws  of  1914,  chaps.  41,  816.— [Rep. 
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By  section  19  of  article  1  of  the  Constitution,  the  LegislaiuTe  has  the  power 
to  enact  laws  "  for  the  protection  of  the  lives,  health,  or  safety  of  employees; 
or  for  the  payment,  either  by  employers,  or  by  employers  and  employees  or 
otherwise,  either  directly  or  through  a  State  or  other  system  of  insurance 
or  otherwise,  of  compensation  for  injuries  to  employees,  or  for  death  or  em- 
ployees resulting  from  such  injuries  without  regard  to  fault  as  a  cause 
thereof,"  except  in  certain  cases. 

The  Workmen's  Compensation  Law  was  enacted  under  that  provision  and 
the  Legislature  evidently  intended  to  take  care  of  the  workmen  through  a 
State  system  of  insurance.  The  State  insurance  fund  makes  the  compensation 
to  the  injured  employee.  By  insuring  in  the  State  fund  the  employer  is 
under  no  liability  to  pay  and  does  not  pay  anything  to  his  employee.  The 
premium  of  insurance  represents  the  only  expense  to  him  imposed  by  the 
law  and  the  Constitution  provides  that  the  moneys  paid  by  him  under  the 
act  shall  be  held  to  be  a  proper  charge  in  the  cost  of  operating  the  business. 

While  the  moneys  are  paid  to  the  injured  employee  by  the  State,  nevertheless 
they  have  been  collected  from  the  various  hazardous  emplojonents  upon  the 
basis  of  the  niunber  of  men  employed,  the  payroll  and  the  supposed  risks  of 
each  employment.  If  the  appellant  had  insured  in  the  State  fund,  the  fund 
would  have  received  on  account  of  this  injured  employee  moneys  by  way  of 
premiums  which  are  based  upon  his  service  upon  the  track  and  upcm  th« 
theory  that  he  is  insured  while  so  at  work.  The  employer  has  been  guaranteed 
by  the  act  protection  from  any  liability  on  account  of  accidents  occurring  in 
its  business  and  the  employee  has  been  promised  protection  from  such  acci- 
dents. The  State  fimd,  therefore,  would  not  be  in  a  good  position  to  contend 
that  the  moneys  so  received  were  not  applicable  to  compensate  for  an  injury 
received  in  an  employment  w^hich  it  has  assessed  and  insured.  The  moneys 
in  its  hands  for  the  benefit  of  injured  employees  would  in  part  be  paid  for 
carrying  this  very  risk. 

It  is  true  that  the  statute  permits  the  Compensation  Commission  to  accept 
the  employer  as  a  self -insurer,  if  he  satisfies  it  of  his  ability  to  respond 
or  furnishes  to  it  proper  security,  but  when  he  becomes  a  aelf-insurer  he,  in 
efTect,  takes  the  place  of  the  State  fimd  as  an  insurer  and  his  liability  therefor 
under  the  act  is  not  strictly  as  an  employer  but  as  a  self-insurer.  He  has 
taken  the  place  which  the  statute  primarily  intended  the  State  fimd  to  take 
and  necessarily  assumes  corresponding  liabilities.  He  may  choose  not  to  be 
a  self -insurer  and  not  to  insure  in  the  State  fund  and  to  obtain  insurance  in 
a  company  or  association  authorized  to  make  such  insurance,  but  the  company 
or  association  is  simply  taking  the  place  of  the  State  fund.  The  self-insurer, 
the  company  or  the  association  pays  the  losses  to  the  fund.  The  fund  in  all 
cases,  through  the  Commission,  makes  the  compensation  to  tlie  employee. 

The  statute  should  be  given  a  broad  and  liberal  eonstmction  in  order  to 
carry  out  the  beneficent  purposes  for  which  it  was  enacted.  It  is  not  a  law 
fixing  a  liability  for  negligence  or  fixing  a  liability  upon  or  creating  a  cause 
of  action  against  the  employer,  but,  as  we  have  said,  is  in  substance  a  pro- 
visicjn  that  the  State  will  make  compensation  to  injured  employees  in  hazard- 
ous employments  from  moneys  which  it  has  collected  or  secured  from  the 
employers.  It  is  a  State  system  of  insurance.  No  liability  other  than  for 
premiums  is  imposed  upon  the  employer  except  by  way  of  penalty.  He  may 
relieve  himself  from  tlie  payment  of  premiums  by  becoming  a  self -in  surer. 
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Thft  State  may  regulate  buameaB  and  it  ii  its  duty  to  regulate  buaineeseB  of 
neh  a  hasardoue  nature  that  tlie  employees  are  exposed  to  great  daagers  from 
risks  incident  to  tliem.  The  people,  in  adopting  the  constitutianal  provisiou, 
and  the  Legislature,  in  enacting  this  statute,  recognized  the  fact  that  these 
hazardous  csuploymenta  as  a  whole  must  contribute  to  the  compensation  for 
the  injuries  they  ordinarily  inflict  upon  the  employees  engaged  in  them. 
I  think  the  real  intent  and  purpose  of  the  act  is  plain  when  it  is  treated 
purely  as  a  requirement  of  insurance  in  the  State  fund  and  that  the  provision 
for  a  self-insurer  and  other  insurance  carriers  are  makeshifts  adopted  for  the 
convenience  of  the  employer  but  which  should  not  in  any  way  infringe  upon 
the  integrity  or  the  real  spirit  of  the  act.  The  legislative  intent  primarily 
is  not  to  require  any  employer  to  make  satisfaction  to  his  employee  for  an 
injury  sustained  but  to  make  all  the  hazardous  businesses  contribute  to  a 
fund  which  shall  compensate  for  any  injury  received  in  any  one  of  such 
employments.  The  fact  that  the  employer  takes  advantage  of  certain  pro- 
visions in  the  act  and  becomes  a  self- insurer  does  not  affect  the  construrtion 
of  the  act  nor  work  to  the  prejudice  of  the  employees  engaged  in  that  particular 
emplo^nnent.  The  act  was  intended  to  benefit  equally  all  employees  engafred 
in  such  employments.  There  was  no  intent  to  allow  the  employer  by  his  act 
to  change  the  purposes  of  the  law  or  to  affect  the  benefits  which  his  employees 
were  entitled  to  under  it  and  which  other  employees  receive.  An  employee  is 
not  prejudiced  by  the  fact  that  his  employer  qualifies  as  a  self -insurer  or 
insures  otherwise  than  in  the  State  fund.  The  rights  of  the  employee  under 
the  act  do  not  depend  at  all  upon  the  manner  in  which  his  employer  has  elected 
to  carry  his  insurance. 

The  Federal  statute  giving  a  remedy  in  certain  cases  of  negligence  does  not 
interfere  with  the  rights  of  the  State  to  require  that  every  employee  in  a 
hazardous  employment  shall  be  insured. 

It  is  urged  that  the  claimant  may  claim  under  the  Federal  and  the  State 
statutes,  thus  securing  a  double  compensation.  That  question  must  be  met 
when  it  arises.  If  he  resorts  to  the  Compensation  Law  and  receives  compensa- 
tion thereunder,  probably,  within  the  spirit  of  section  53  of  that  law,  he  has 
no  remedy  against  the  employer.  If  he  receives  compensation  under  either 
law,  it  may  well  be  held  that  he  has  received  pay  for  the  injury  which  he 
has  sustained  upon  a  remedy  chosen  by  him  and  that  his  election  of  one  of 
such  r^nedies  prevents  him  from  resorting  to  the  other.  It  is  ui^ed,  however, 
that  the  employer  in  an  interstate  business  may  be  put  in  an  anomalous 
position  by  being  required  to  show  his  own  negligence  in  order  to  defeat  the 
claim  of  the  employee  under  the  Compensation  Law,  if  it  is  held  that  the 
Compensation  Law  does  not  apply  to  cases  where  the  injury  was  caused  by  the 
negligence  of  the  employer.  If  a  claim  is  made  against  the  employer  imder 
the  Compensation  Law  and  he  olaims  that  law  has  no  effect  because  tJie 
employee  was  injured  in  interstate  conunerce  by  the  negligence  of  the  employer, 
it  will  then  be  for  the  court  to  determine  whether  the  employer  can  urge  his 
own  negligence  to  defeat  the  employee's  claim  for  compensation.  If  he  were 
not  negligent,  compensation  must  be  made.  Can  he  claim  exemption  by  prov- 
ing his  own  wrong?  These  questions  present  no  serious  objection  to  the  inter- 
pretation we  contend  for.  We  are  not  unmindful  of  the  fact  that  some  recent 
amcmbucnt  to  the  Compensation  Law,  since  tiie  injury  in  question,  permits 
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settlement  in  some  cases  by  the  self-insurer  with  the  approval  of  the  Com- 
mission.  It  is  not  for  us  to  consider  the  wisdom  or  the  unwisdom  of  such 
amendment.  It  does  not  bear  upon  this  case,  and  does  not  affect  the  broad 
principle  that  the  original  statute  contemplated  that  the  State  was  to  settle 
for  the  injury  from  moneys  which  it  had  collected  or  caused  to  be  secured  to 
it,  not  from  a  particular  employer  but  from  all  hazardous  employments. 

This  resident  of  the  State,  working  as  a  common  laborer  at  the  place  of 
his  residence  upon  a  railroad  track,  who,  perhaps,  never  was  in  or  upon  a 
railroad  car,  should  not  be  deprived  of  the  benefits  of  this  remedial  statute 
enacted  for  his  benefit  simply  because  at  times  interstate  trains  passed  over 
the  road  upon  which  he  was  working.  The  statute  should  not  be  killed  by 
refinements  or  construed  to  death,  but,  within  tiie  spirit  of  section  21  of  the 
act,  should  be  applied  to  every  case  arising  in  such  hazardous  employments 
where  a  Federal  statute  does  not  necessarily  conflict  with  it. 

Congress  has  not  established  any  general  rule  of  liability  or  method  of  com- 
pensation between  employers  and  employees.  It  has  by  the  Federal  Employers' 
Liability  Act  only  r^ulated  the  method  of  enforcing  liability  in  caaes  of 
n^ligence,  and  that  statute  is  not  the  action  of  Congress  referred  to  in 
section  114  of  the  Compensation  Law.  If  Congress  makes  a  general  r^ulation 
as  to  liability  or  compensation  for  accident  occurring  from  the  business  with- 
out regard  to  fault  as  a  cause  thereof,  as  distinguished  from  actions  of 
negligence,  then  section  114  must  be  considered.    I  favor  an  affirmance. 

All  concurred,  except  SiciTH,  P.  J.,  dissenting  in  opinion,  in  which  Howabd^ 

J.,  concurred. 

Smith,  P.  J.  (dissenting) : 

In  this  case  the  claimant  was  injured  while  engaged  in  tamping  ties  upon 
the  appellant's  track,  which  was  used  both  for  State  and  interstate  commerce. 
While  thus  tamping  the  ties  a  stone  flew  up  and  injured  his  eye,  for  which 
injury  this  claim  is  made.  It  is  assumed  by  all  counsel  that  the  claimant  was 
injured  while  engaged  in  interstate  commerce,  and  had  this  injury  resulted 
from  defendant's  negligence  the  claimant  would  have  a  right  of  action  under 
the  Federal  Employers'  Liability  Act.  The  claim  was  allowed  by  the  Com- 
pensation Commission  with  one  dissenting  vote,  upon  the  ground  apparently 
that  inasmuch  as  the  accident  was  not  claimed  to  have  been  caused  by  any 
negligence  on  the  part  of  the  defendant  the  act  of  Congress  had  not  asstuned 
to  regulate  the  liability  of  the  defendant,  and  for  such  reason  the  Compensa- 
tion Law  of  the  State  was  applicable  thereto. 

By  section  114  of  the  Compensation  Act  it  is  provided  that  the  provisions 
of  this  chapter  shall  apply  to  a  workman  engaged  both  in  intrastate  and 
interstate  commerce  "for  whom  a  rule  of  liability  or  method  of  compensa- 
tion has  been  or  may  be  established  by  the  Congress  of  the  United  States, 
only  to  the  extent  that  their  mutual  connection  with  intrastate  work  may  and 
shall  be  clearly  separable  and  distinguishable  from  interstate  or  foreign 
commerce."  Congress  has  assumed  to  legislate  upon  the  liability  of  masters  to 
their  servants  where  the  masters  are  engaged  in  interstate  commerce.  (35 
U.  S.  SUt.  at  Large,  65  chap.  149,  Laws  of  1908,  as  amd.  by  36  id.  291, 
chap.  143,  in  1910.)  These  acts  provide  for  a  liability  in  excess  of  common- 
law  liability.  Upon  the  principle  of  eaypressio  uniuB  eafclusio  alteriiis  the 
acts  constitute  a  denial  of  liability  except  in  the  caaes  mentioned.    In  an^ 
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event  a  rule  of  liability  is  established  by  Congress  directly  within  the  terms  of 
section  114  of  the  Workmen's  Compensation  Law,  and  the  work  in  which 
the  claimant  was  engaged  was  not  severable  from  interstate  commerce.  Sec- 
tion  114  seems  to  contemplate  cases  where  Congress  had  legislated  either  as 
to  a  rule  of  liability,  or  as  to  a  method  of  compensation.  It  seems  to  have 
been  within  the  mind  of  the  Legislature  that  Congress  might  hereafter  pass 
a  Workmen's  Compensation  Act.  Having  limited,  however,  the  effect  of  this 
Compensation  Act  to  cases  in  which  either  a  method  of  compensation  or  a 
rule  of  liability  had  been  establisHed,  the  intent  would  seem  clear  to  exclude 
all  cases  where  the  party  was  engaged  in  work  not  severable  from  interstate 
commerce,  as  long  as  the  rule  of  liability  of  master  to  servant,  where  the 
work  was  performed  in  connection  with  interstate  conmieroe,  had  already  been 
prescribed  by  Congress. 

It  has  been  held  in  Illinois,  which  apparently  did  not  have  this  provision 
in  its  Compensation  Act,  that  where  the  accident  happened  without  negligence 
of  the  employer  there  was  no  conflict  between  the  State  and  Federal  juris- 
diction; that  the  Federal  act  attempted  to  r^ulate  interstate  conunerce,  while 
the  State  act  was  merely  a  method  of  compensation  operative  only  after 
the  act  was  accomplished.  {Btaley  v.  lUinoU  Central  R.  Co.,  186  111.  App.* 
593.)  If  this  be  sound  law,  of  which  I  have  grave  doubts,  nevertheless,  the 
limitation  contained  in  section  114  of  our  Compensation  Act  to  my  mind 
creates  a  different  rule. 

Nor  can  it  be- claimed  that  the  rule  of  liability  established  by  the  Federal 
act  is  simply  a  rule  of  liability  in  case  of  negligence,  so  that  as  far  as  a 
State  compensation  act  authorises  recovery  for  injuries  without  negligence, 
it  does  not  conflict  with  the  Federal  Li8l>ility  Law.  This  cannot  be  held  in 
the  first  place  as  heretofore  indicated,  because  of  the  limitation  in  the  act 
itself  where  either  a  rule  of  liability  is  created  or  a  method  of  compensation 
by  the  Federal  government.  But  also  to  my  mind  the  distinction  is  impractic- 
able. A  party  injured  could  then  claim  compensation  whether  his  injury  was 
the  result  of  the  n^ligence  of  the  employer  or  without  negligence,  and  it 
would  be  unreasonable  to  compel  the  employer  to  prove  his  own  negligence 
to  show  that  the  case  was  one  within  which  the  rule  of  liability  was  established 
by  the  Federal  law.  The  result  would  be  in  most  cases  to  give  to  the  injured 
party  an  option  to  claim  imder  the  Compensation  Act,  or  imder  the  Federal 
Liability  Law.  Apparently  to  prevent  just  this  situation,  as  well  as  to  avoid 
antagonism  in  a  field  already  occupied  by  the  Federal  statute,  section  114  was 
inserted  into  this  act  denying  relief  to  one  engaged  in  interstate  commerce, 
in  case  either  a  Federal  liability  law  existed  or  a  Federal  compensation  act. 

As  far  as  the  constitutionality  of  the  Compensation  Law  is  challenged,  at 
the  March  term  a  decision  was  handed  down  by  this  court  affirming  its  con- 
stitutionality, so  that  the  question  is  not  now  open  for  our  consideration. 
We  are  of  the  opinion  that  the  appellant  by  filing  a  bond  has  not  waived 
any  objection  to  the  unconstitutionality  of  the  act,  because  in  the  first  place 
the  penalties  for  not  filing  a  bond,  if  one  be  required,  are  so  great  as  to  make 
the  filing  of  the  same  necessary  for  the  protection  of  the  appellant,  and  in  the 
second  place,  within  section  114  of  the  Compensation  Law  the  defendant  is 
clearly  liable  under  the  act  where  the  duties  of  an  employee  are  clearly 
separable  from  interstate  commerce.    For  the  reason  stated  the  determination 
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Aonld  be  reversed.     Mawuxd,  J^  eaneaired.    Award  affixmed.     Winfield  ▼. 
y.  Y.  C.  d  E.  jR.  R.  R.  Co.,  168  App,  Drv.  350,  Hay  7,  1015. 

{ Winfield  v.  N,  Y.  0.  <£  IT.  R.  R.  R,  Co.,  Ccmrt  of  AppeaU,) 
jSeabubt,  J.:  The  claimaiit  was  empioyed  in  coaaaectioa  with  the  general 
repair  and  maintenance  ai  the  tracks  ol  the  maploytr,  the  New  York  Central 
and  Hudson  Biver  Railroad  Gompaay.  While  tampii^  ties  he  was  struck  in 
the  right  eye  by  a  stone  which  came  up  irom  the  groisKL  The  workmen's 
compensation  oommission  awarded  him  eompensatien  at  the  rate  of  ^.54 
weekly  for  two  weeks.  The  daimant's  en^loyer  at  the  time  of  the  accadent 
was  engaged  in  interstate  oommeroe.  The  i^pelhoit  contends  that  becattee  the 
claimant  when  injured  was  employed  by  a  railroad  ccmfnuiy  which  was  then 
engaged  in  interstate  commeroe,  the  Federal  £mfloyers'  Liability  Act  alone 
measures  the  claimant's  right  to  recoyer,  and  as  there  can  be  no  recovery 
under  that  act,  because  the  injury  to  the  riaimant  wbb  not  the  reaalt  of 
negligence,  the  claimant  is  remediless.  This  appeal  makes  it  necessary  for  ub 
to  determine  whether  this  contention  is  correct.  The  qfoestiom  presented  has 
not  as  yet  been  determined  by  any  decision  of  the  Supreme  Court  of  the  United 
States  or  of  this  court.  In  the  absence  of  controlling  precedent  w^  moBt 
endeavor  to  reach  a  conclusion  which  shall  he  in  accord  with  the  established 
principles  which  underlie  our  dual  system  of  govemtDent.  The  Federal  Con- 
stitution in  express  terms  grants  to  Coagress  jurisdiction  over  interstate 
commerce.  The  exercise  by  Congress  of  a  power  granted  to  it  by  express 
terms  supersedes  all  legtslation  on  the  nme  subject  by  the  states.  In  the 
exercise  of  the  power  so  conferred  Congress  has  prescribed  the  liability  of 
carriers,  for  injuries  resulting  from  negligenee,  to  their  «Bployeee  while 
engaged  in  interstate  commeroe.  (35  U.  6.  Btat.  65.)  The  Federal  Em- 
ployers' LiaJbility  Act  is^  therefore,  in  so  far  as  it  attenqits  to  prescribe  the 
rules  of  liability  for  injuries  resulting  from  negligence,  paramoimt  and  ex- 
clusive and  must  so  continue  until  Congress  shall  see  fit  to  remit  the  subject 
to  the  reserved  police  powers  of  the  state.  These  general  principles  have  been 
BO  often  enunciated  by  the  Supreme  Court  of  the  United  States  that  they  are 
now  no  longer  open  to  dispute.  {Beoomi  Mmployort*  LiabiUtf  Cotes,  228 
U.  S.  I ;  Adcme  Exprta%  Co,  v.  Oroninger,  23ld  U.  S.  401;  Northern  Paoifie  Ry. 
Co,  V.  Wa^iington,  222  U.  S.  370;  Erie  R,  R.  0©.  v.  Nw  Ytnk^  233  U.  S.  671 ; 
Morgan's  B.  8,  Co,  v.  Louisiana,  116  U.  S.  456,  464;  Eenningion  v.  Qe^rgitL^ 
163  U.  S.  299;  Raemuasen  v.  Idaho,  181  U.  8.  106.)  Another  principle  wiiich 
has  been  enunciated  with  the  same  clearness,  is  that  when  the  Federal  and 
state  governments  have  jurisdiction  to  enter  the  same  sphere  the  state  may 
legislate  upon  matters  within  that  sphere  until  Bueh  time  as  Congress  shall 
prescribe  regulations  upon  the  same  subject.  (iSfwino^  Y.  D<yompori,  22  fiow. 
(U.  S.)  227,  243;  Ew  parte  McNM,  80  U.  S.  (13  Wall.)  236;  Smith  v.  Aio- 
hama,  124  U.  S.  465;  GMlf,  Colorado  &  /Sfoula  Fe  Ry,  Go,  T.  Mefley,  168  U.  S. 
98;  Mo.,  Kans,  d  Tea>.  Ry.  Co,  v.  Hakw,  169  U.  S.  613;  Oiwen  V.  BnyMk,  195 
U.  S.  332;  Reid  V.  Colorado,  187  U.  S.  137.)  In  the  light  of  these  principta 
let  us  examine  the  Federal  Employers'  liability  Act  and  the  Wodcmen's 
Compensation  Law  of  this  state  and  «id«avor  to  ascertain  whether  they 
assume  to  deal  with  the  same  subject-matter.  If  upon  examination  it  is 
foimd  that  they  do,  then  in  so  far  as  employers  and  employees  ape  engaged  in 
interstate  comuMrce,  the  provisions  of  the  Federal  statute  must  he  re^^arded 
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at  paramount  and  exdusirely  operative.     II  upoB  examination  it  is  found 
that  tlieae  tvo  atatutes  do  not  eovar  the  tama  subject-matter  we  will  be  in  a 
position  to  distingniali  the  different  spheres  within  whieh  eaeh  may  be  given 
eiXeet.     A  raeognition  d  tha  principlea  upon  whieh  the  Federal  and  state 
statutea  are  founded  will  demonstrate  tkat  they  are  not  m  pari  materim. 
The  Federal  Employers'  liability  Act  preacribes  the  rules  under  which  cer- 
tain employers  are  liable  to  their  employees  for  injuries  which  result  to  the 
latter  from  negligenee.    The  Workmen's  Compensation  Law  is  radically  dif- 
ferent in  principle^  purpose,  scope  and  method  from  the  Federal  Employers' 
Liability  Act.     It  inaugurated  an  entirely  new  method  of  dealing  with  in- 
dustrial accidenta.    Under  ita  provisions  compensation  paid  to  the  employee 
under  t^e  state  statute  ia  the  reault  of  injury  arising  in  the  course  of  em- 
ployment and  is  paid  regardless  of  fault  or  contract.    The  principle  underly- 
ing the  state  statute  is  that  as  injnries  to  workmen  are  necessarily  incident 
to  the  opM-ation  of  certain  hazardous  occupations,  the  expense  of  compen- 
sating the  employees  for  such  injuries  is  properly  chargeable  upon  the  occupa- 
tion.   The  purpose  of  this  act  waa  to  establish  an  insurance  fund  to  which 
employers  are  required  to  contribute,  out  of  which  fund  compensation  to  the 
workmen  is  paid  and  contribution  to  which  by  the  employer  relieves  him  of 
further  liability.     The  soo^  of  the  act  is  much  broader  than  the  Federal 
Employers'    laability  Aet,  because  under    its   provisions    the    employee    is 
awarded  compensation  lor  all  aocidontal  injuries  arising  in  the  course  of  his 
employment  whether  they  result  from  negligence  or  not,  which  are  not  self- 
inflicted  or  sustained  as  the  result  of  intoxication.     The  method  by  which 
compensatiim  is  given  to  the  employee  is  different  from  the  method  by  which 
redress  may  be  secured  ia  an  action  brought  under  the  provisions  of  the 
Federal  Employera'  Liability  Act     Under  the  state  statute  the  injured  em- 
ployee praeoits  his  claim  to  an  administrative  board  or  commission.    Notice 
is  givoi  to  the  parties  interested.    The  proeeedings  are  informal.    The  com- 
pensatiou  awarded  the  employee  is  not  such  as  is  recoverable  under  the  rules 
of  damages  applicahle  ia  aetiona  founded  upon  negligence.     It  \a  based  on 
loss  of  earning  power  and  compensation  for  medical,  surgical  or  otiicr  attend- 
ance or  treatment  or  funeral  expenses.    Perhaps,  without  inaccuracy,  it  may 
be  said  that  the  primary  purpose  of  this  act  was  to  give  compensation  in 
those  cases  where  no  claim  of  n^ligence  on  the  part  of  the  employer  could 
reasonably  be  made.    Having  in  mind  the  different  principlea  which  underlie 
the  two  statutes^  the  different  purposes  sought  to  be  accomplished  by  them, 
the  restricted  soops  of  the  Federal  statute  and  the  broad  scope  of  the  state 
statute  and  the  different  method  by  which  redress  is  obtained  under  these 
statutes^  can  they  reasonably  be  said  to  cover  the  same  subject-matter?    We 
are  of  the  opinion  that  they  oaanot  be  so  regarded.    We  think  it  is  evident, 
also,  that  Congress  has  recognised  the  difference  between  these  two  Tdnds  of 
statntes>     In  enaeting  the  Federal  Employers'  Liability  Act  it  intended  to 
occu^  and  exeluaively  iM«-empt  the  field  in  which  the  liability  of  certain 
emplog^ers  engaged  in  interstate  commerce  to  their  employees  is  prescribed 
whan  the  latt^  were  injured  as  the  reeult  of  negligen^^e.    It  did  not  intend 
to  enter  upon  the  Add  of  compensation  for  industrial  accidents  which  were 
not  the  result  ef  a^igenoe,  but  left  that  Held  open  for  occupancy  by  the 
state  until  aun^  time  as  it  ifaonld  assume  to  legislate  upon  this  subject.    The 
view  that  Congress  intsndsd  to  observe  the  distinction  between  the  two  kinds 
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of  statutes  referred  to,  is  fortified  by  the  fact  that  it  has  passed  a  workmen's 
compensation  law  ezdusiyely  applicable  to  Federal  employees  in  which  lia- 
bility is  not  made  to  depend  either  upon  fault  or  contract  (35  U.  S.  Stat 
656),  whereas,  as  to  certain  private  employments  it  has  regulated  the  subject 
only  in  those  cases  where  the  employee  is  injured  as  the  result  of  negligence 
(35  U.  S.  Stat.  65).    The  workmen's  compensation  statute  of  this  state  was 
not  in  any  way  designed  to  conflict  with  the  authority  of  Cougresa  over  inter- 
state commerce.    As  was  said  by  this  court  in  Matter  of  Jensen  (215  N.  Y. 
514,  521) :     "  Its  obvious  purpose  was  to  guard  against  a  construction  viola- 
tive of  the  Constitution  of  the  United  States."    It  is  true,  of  course,  that  the 
act  is  to  be  judged  not  only  by  its  purpose  but  by  what  it  provides  may  be 
done  under  it.     Even  considering  it  in  the  light  of  this  principle,  we  think 
that  it  may  lawfully  be  held  to  cover  such  a  case  as  the  present  without  in 
any  way  trespassing  upon  the  field  of  Federal  jurisdiction.    As  yet,  as  to 
private  employments.  Congress  has  not  assmned  to  make  any  provisions  as 
to  compensation  for  accidents  not  the  result  of  negligence,  and  Congress  not 
having  entered  upon  this  field  the  state  may  lawfully  do  so,  imtil  such  time 
as  Congress  shall  assume  to  exercise  its  power  over  this  subject.    The  moment 
Congress  shall  enter  upon  this  field  all  state  regulations  upon  the  subject  will 
be  abrogated.    The  field  which  Congress  has  pre-empted  by  the  enactment  of 
the  Federal  Employers'  Liability  Act  is  far  removed  from  that  of  awarding 
compensation  for  industrial  accidents  that  are  not  the  result  of  negligence. 
Moreover,  the  present  Workmen's  Compensation  Law  was  deemed  a  necessary 
exercise  by  the  state  under  modem  industrial  conditions  of  its  police  power. 
{Matter  of  Jensen,  supra.)     The  means  that  have  been  employed  do  not  go 
beyond  the  necessities  of  the  case  or  impose  any  unreasonable  condition  upon 
interstate  commerce.    The  state  has  not  assumed  to  supplement  the  action  of 
Congress.    It  has  legislated  in  a  sphere  into  which  as  yet,  Congress  has  not 
assumed  to  enter.     When  Congress  shall  manifest  a  purpose  to  enter  this 
field  there  can  be  no  division  of  the  field  of  regulation.    When  the  Federal 
and  state  statutes  relate  to  the  same  subject-matter  and  prescribe  different 
rules,  the  state  statute  must  yield.    When,  as  in  the  case  tmder  consideration, 
the  Federal  and  state  statutes  do  not  relate  to  the  same  subject-matter,  the 
fact  that  Congress,  when  it  so  desires,  may  pre-empt  the  field  does  not  render 
the  state  statute  inoperative  until  such  time  as  Congress  assumes  to  exercise 
the  power.    "  It  is  the  exercise,  and  not  the  existoice,  of  the  power  that  is 
effectual  and  exclusive."     {Ew  parte  McNeil,  80  U.  S.  [13  Wall.]  236,  240.) 
It  was  well  said  by  Mr.  Justice  Harlan  in  Reid  v.  Colorado  (187  U.  S.  137, 
148) :    "  It  should  never  be  held  that  Congress  intends  to  supersede  or  by  its 
legislation  suspend  the  exercise  of  the  police  powers  of  the  states,  even  when 
it  may  do  so,  unless  its  purpose  to  effect  that  result  is  clearly  manifested." 
In  Missouri,  Ka/nsas  d  Texas  Raikcay  Company  v.  Haher  { 169  U.  S.  613  at 
p.  623)  it  was  said  by  the  same  learned  justice:     "May  not  these  statutory 
provisions  stand  without  obstructing  or  embarrassing  the  execution  of  the 
act  of  Congress?    This  question  must  of  course  be  determined  with  reference 
to  the  settled  rule  that  a  statute  enacted  in  execution  of  a  reserve  power  of 
the  state  is  not  to  be  r^arded  as  inconsistent  with  an  act  of  Congress  passed 
in  the  execution  of  a  clear  power  under  the  Constitution,  unless  the  repug- 
nance or  conflict  is  so  direct  and  positive  that  the  two  acts  cannot  be  recon- 
ciled or  stand  together."     (See,  also.  Smith  v.  Alabama,  124  U.  S.  466.)     In 
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OUen  ▼.  Bmiih  { 195  U.  S.  332)  it  was  held  that  state  laws  regulating  pilotngp, 
although  regulative  of  commeroe,  fall  within  that  class  of  powers  which  may 
he  exercised  by  the  state  until  Congress  has  seen  fit  to  act  upon  the  subject. 
In  Reid  y.  Colorado  {9upra)  the  court  asserted  that  when  the  entire  subject 
of  the  transportation  of  live  stock  from  one  state  to  another  is  taken  under 
direct  national  supervision  and  a  system  devised  by  which  diseased  stock  may 
be  excluded  from  interstate  conuneroe,  all  local  or  state  regulations  in  respect 
to  such  matter  and  covering  the  same  ground  would  cease  to  have  any  force 
whether  formerly  abrogated  or  not.  The  court,  however,  held  that  the  act 
of  Congress  (23  U.  S.  Stat.  ch.  60)  known  as  the  Animal  Industry  Act  did 
not  cover  the  whole  subject  of  the  transportation  of  live  stock  from  one  state 
to  another  and  that,  therefore,  the  state  may  protect  its  people  and  their 
property  against  such  dangers.  That  case  considered  the  question  whether  a 
statute  of  the  state  of  Colorado  was  in  violation  of  the  Constitution  of  the 
United  States  or  in  conflict  with  the  power  of  Congress  over  interstate  com- 
merce. In  rendering  the  opinion  of  the  court  Mr.  Justice  Harlan  said: 
"  But  the  difficulty  with  the  defendant's  case  is  that  Congress  has  not  by  any 
statute  covered  the  whole  subject  of  the  transportation  of  live  stock  among 
the  several  states,  and,  except  in  certain  particulars  not  involving  the  present 
issue,  has  left  a  wide  field  for  the  exercise  by  the  states  of  their  power,  by 
appropriate  rq^ations,  to  protect  their  domestic  animals  against  contagious, 
infectious  and  communicable  diseases.  [At  page  147.]  ^  •  *  The  state  — 
Congress  not  having  assumed  charge  of  the  matter  as  involved  in  interstate 
commerce  —  may  protect  its  people  and  their  property  against  such  dangers, 
taking  care  always  that  the  means  employed  to  that  end  do  not  go  beyond  the 
necessities  of  the  case  or  unreasonably  burden  the  exercise  of  privileges 
secured  by  the  Constitution  of  the  United  States."  (At  page  151.)  In  Erie 
Railroad  Co.  v.  Ifew  York  (233  U.  S.  671)  the  United  States  Supreme  Court 
had  under  review  a  state  and  Federal  statute  both  of  which  assumed  to  pre- 
scribe the  hours  of  service  for  certain  operatives  engaged  in  interstate  com- 
merce. The  state  statute  assumed  to  supplement  the  Federal  statute  and  to 
legislate  upon  the  same  subject-matter  and  the  court  held  that  the  act  of 
Congress  was  paramount  and  that  the  state  statute  must  yield  to  it. 

The  state  in  the  Workmen's  Compensation  Law  has  assumed  to  deal  with 
all  industrial  accidents  whether  they  be  the  result  of  negligence  or  not.  The 
suggestion  is  made  that  in  so  doing  the  state  has  required  employers  to  con- 
tribute to  an  insurance  fund  upon  the  assurance  that  such  contribution  re- 
lieves them  of  all  further  liability  and  yet  so  far  as  accidents  resulting  from 
negligence  occur  to  those  engaged  in  interstate  commerce,  the  employer  may 
still  be  subject  to  a  liability  under  the  provisions  of  the  Federal  Employers' 
Liability  Act.  This  apparent  difficulty  disappears  when  we  distinguish  be- 
tween the  different  spheres  in  which  the  Federal  and  state  statutes  operate. 
So  far  as  accidents  result  to  those  engaged  in  interstate  commerce,  the  whole 
subject  is,  when  Congress  assumes  to  deal  with  it,  excluded  from  the  opera- 
tion of  state  r^ulation.  As  to  accidents  to  those  engaged  in  interstate  com- 
merce resulting  from  negligence,  which  are  within  the  Federal  Employers' 
Liability  Act,  (]k>ngress  has  assumed  to  deal  with  the  subject,  and,  therefore, 
all  state  regulations  within  that  sphere  must  be  inoperative.  In  so  far  as  the 
separate  and  distinct  field  of  compulsory  insurance  against  accidents,  not  the 
result  of  negligence  by  the  employers,  is  concerned,  Congress  has  not  assumed 
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to  act  upon  the  subject,  and  until  such  time  as  Congress  does  enter  this  dis- 
tinct and  separate  fields  it  is  open  to  occupancy  by  the  state,  provided  only 
that  in  occupying  it  the  state  does  not  go  beyond  the  neceeeitiea  of  the  caae, 
or  lui reasonably  burden  the  exercise  of  the  privileges  secured  by  the  Con- 
stitution of  the  United  States.  While  it  is  true  that  our  state  statute  in 
terms  is  broad  enough  to  cover  accidental  injuries  caused  by  neigligenoe,  amd 
those  that  are  not  caused  by  negligence,  that  portion  of  it  which  affects  acci- 
dental injuries  caused  by  negligence  resulting  to  those  engaged  in  interstate 
commerce,  which  are  within  the  Federal  Employers'  Liability  Act,  is  as  in- 
effective and  inoperative  as  if  it  had  not  been  enacted.  The  legislature  in- 
tended that  injuries  resulting  from  negligence  to  those  engaged  in  interstate 
commerce,  which  are  within  the  Federal  statute,  should  not  be  affected  by  the 
provisions  of  the  state  statute.  This  is  evident  from  the  provisions  of  flec- 
tion 114  of  the  Workmen's  Compensation  Law  (Cons.  Law,  ch.  67^  L.  1914, 
ch.  41).    That  section  provides  as  follows: 

"  Interstate  Commerce,  The  provisions  of  this  chapter  shall  apply  to  em- 
ployers and  employees  engaged  in  intrastate,  and  also  in  interstate  or  fondgn 
commerce,  for  whom  a  rule  of  liability  or  method  of  compensation  has  been 
or  may  be  established  by  the  Congress  of  the  United  States,  only  to  the  extent 
that  their  mutual  connection  with  intrastate  work  may  and  shall  be  clearly 
separable  and  distinguishable  from  interstate  or  foreign  oonunerce,  eixoept 
that  such  employer  and  his  employees  working  only  in  this  state  may,  subject 
to  the  approval  and  in  the  manner  provided  by  the  commission  and  so  far  as 
not  forbidden  by  any  act  of  Congress,  accept  and  become  bound  by  the  pro- 
visions of  this  chapter  in  like  manner  and  with  the  same  effect  in  all  respects 
as  provided  herein  for  other  employers  and  their  employees." 

In  Matter  of  Jensen  {supra)  this  court  pointed  out  that  literally  con- 
strued, section  114  ''makes  the  statute  apply  only  to  intrastate  work,  either 
done  by  itself  or  in  connection  with,  but  clearly  separable  and  distinguishable 
from,  interstate  and  foreign  commerce."  Hie  court  then  remarked  that- 
"though  the  section  is  awkwardly  phrased,  it  is  manifest  that  a  broader 
application  was  intended."  (p.  521.)  Thus  viewing  the  matter^  we  held  in 
that  case  that  the  provisions  of  the  state  statute  applied  to  accidental  in- 
juries received  in  interstate  as  well  as  intrastate  work  except  those  injuries 
received  while  engaged  in  interstate  or  foreign  commerce  for  which  **  a  rule 
of  liability  or  method  of  compensation  has  been  or  shall  be  established  by  the 
Congress  of  the  United  States."  Writing  for  the  court  in  that  case  Judge 
Miller,  referring  to  the  statute,  said :  "  In  other  words,  the  l^slature  said 
that  it  did  not  intend  to  enter  any  field  from  which  it  had  been  or  should  be 
excluded  by  the  action  of  the  Congress  of  the  United  States.  But  it  is  said 
that  Congress  may  at  any  time  regulate  employments  in  interstate  or  for^gn 
commerce,  and  that  the  case  is  one  in  which  a  rule  'may  be  established/  etc. 
Again,  the  spirit,  not  the  letter,  must  control.  If  it  had  been,  intended  to 
confine  the  application  of  the  act  to  intrastate  work,  the  legislature  would 
doubtless  have  said  so  in  a  sentence.  The  words  'may  be'  should  be  con- 
strued in  the  sense  of. 'shall  be.'"  (p.  522.)  Moreover  in  the  last  sentence 
of  section  114  it  is  made  clear  that  the  act  applies  to  employers  and  em- 
ployees working  only  in  the  state,  "  subject  to  the  approval  and  in  the  manner 
provided  by  the  conunission  and  so  far  as  not  forbidden  by  any  act  of  Con- 
gress."    In  so  far  as  employers  and  employees  working  in  this  state  are 
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engaged  in  interstate  commeroe  and  injuries  remit  to  the  employeei  which 
are  not  the  reeult  of  negligence  end  ere  not  occasioned  by  the  willful  intention 
of  the  injured  employee  to  bring  about  the  injury  or  death  of  himself  or 
another  or  result  from  his  intoxication  while  on  duty,  Congress  not  having 
legislated  np<Hi  the  subject,  the  state  statute  is  operative.  The  insurance 
fond  created  by  the  state  statute  ia  not  for  the  benefit  of  those  who  are  within 
the  Federal  statute.  Nor  does  the  state  statute  assume  to  release  employers 
who  contribute  to  the  insurance  fund  from  liability  imposed  by  the  Federal 
statute.  In  all  such  eases  the  state  statute  imposes  no  liability  and  does  not 
reUeve  from  liability  for  siidi  accidents.  All  accidents  of  that  character  are 
governed  by  the  Federal  Employers'  Liability  Act  In  regard  to  such  acci- 
dents it  is  not  within  the  jurisdiction  of  the  state  either  to  create  a  liability 
or  to  relieve  from  it.  The  contribution  which  the  employer  makes  to  the 
insnranoe  fund  imder  the  state  statute  relieves  him  of  liability  to  his  em* 
ployeea  in  cases-  which  are  not  within  the  Federal  statute.  But  accidents, 
resulting  from  negligence  to  those  engaged  in  interstate  conunerce,  which  are 
within  the  Federal  statute,  are  now  exclusively  within  the  sphere  of  Federal 
jurisdiction  and  as  to  them  the  state  cannot  create  or  take  away  liability. 
It  is  also  ur£^ed  that  the  state  statute  imposes  inevitable  liability  upon  the 
employer  and  sanctions  in  some  cases  a  two-fold  recovery.  If  a  claim  is 
made  under  the  state  statute  against  an  employer  and  the  employer  pleads 
that  the  employee  was  injured  in  interstate  conuneroe  as  a  result  of  the  em- 
ployer's n^ligenoe  the  question  will  be  presented  whether  the  employer  shall 
be  permitted  to  urge  his  negligence  to  defeat  the  claim  of  his  employee.  That 
question  is  not  now  presented  and  we  think  discussion  of  it  should  be  re- 
served until  it  arises.  This  much,  however,  without  impropriety  may  be 
said,  if  the  claim  of  the  employer  that  the  injury  was  the  result  of  his 
negligence  should  be  upheld,  and  the  case  should  be  within  the  Federal 
statute,  the  employer  would  not  be  subjected  to  a  double  recovery,  because  in 
this  event  there  could  be  no  recovery  under  the  state  statute.  If  the  injury 
was  not  the  result  of  negligence  an  award  under  the  state  statute  could  be 
made,  but  in  such  cases  there  could  be  no  recovery  under  the  Federal  Em- 
ployers' Liability  Act  and  hence  the  employer  could  not  be  subjected  to  a 
double  recovery. 

The  other  questions  niged  upon  us  by  the  appellant  have  already  been  dis- 
coBsed  in  Matter  of  Jensen  (supra)  and  do  not  require  further  discussion 
by  us. 

It  follows  that  the  order  of  the  Appellate  Division  should  be  affirmed,  with 


Chase,  Cudubback,  Hooajt  and  Gabdo0O,  J  J.,  concur;  Hiscocx,  J.,  not 
voting;  Whxakd  Babtlett,  Ch.  J.,  absent.  Order  affirmed.  Winfield  v.  N.  7. 
C.  d  H.  R.  R.  R.  Co.,  216  N.  Y.  284,  Nov.  23,  1915. 

The  Appellate  Division,  basing  its  decision  upon  the  forgoing 
opinion  in  the  Winfield  case,  has  held  in  Moore  v.  Lehigh  Valley 
S.  R.  Co.,  that  an  employee  injured  without  negligence  of  hb 
employer  while  engaged  in  constructing  a  telegraph  line  for  an 
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interstate  railroad  company  is  within  the  protection  of  the  Work- 
men's Compensation  Law.  The  Conrt  of  Appeals  has  affirmed 
the  decision  without  opinion.  The  text  of  the  Appellate  Divis- 
ion's opinion  is  given  below  on  page  199  under  the  heading  "In- 
jury while  seeking  shelter  from  storm,"  with  which  subject  the 
opinion  chiefly  deals. 

Awards  upheld  without  opinion  by  the  Appellate  Division  upon 
authority  of  the  Winfield  case  are:  Stevens  v.  Lehigh  Valley 
R.  B.  Co.,  S.  D.  R,  vol.  3,  p.  378;  l7l  App.  Div.  961;  HaU  v. 
Lehigh  Valley  R.  R.  Co.,  S.  D.  E.,  vol.  4,  p.  441 ;  171  App.  Div. 
961;  Shea  v.  Lehigh  Valley  R.  R.  Co.,  171  App.  Div.  961;  Sax- 
ton  V.  Erie  R.  R.  Co.,  l72  App.  Div.  913 ;  Picol  v.  Lehigh  Valley 
R.  R.  Co.,  S.  D.  R.,  vol.  4,  p.  420;  172  App.  Div.  913;  Sullivan 
V.  Lehigh  Valley  R.  R.  Co.,  S.  D.  R,  vol.  4,  p.  406 ;  172  App. 
Div.  913. 

Other  awards  in  interstate  commerce  cases  upheld  by  the 
Appellate  Division  without  opinion  are:  Welch  v.  N.  Y.,  New 
Haven  and  Hard  ford  R.  R.  Co.,  170  App.  Div.  926 ;  Oallien  v. 
A'.  Y.  Central  &  H.  R.  R.  R.  Co.,  172  App.  Div.  918;  Podkowrv- 
sld  V.  N.  Y.  Central  R.  R.  Co.,  172  App.  Div.  918;  PoHer  v. 
N.  Y.  Central  &  H.  R.  R.  R.  Co.,  172  App.  Div.  918;  Potts  v. 
Lehigh  Valley  R.  R.  Co.,  S.  D.  R  vol.  4,  p.  421;  172  App.  Div. 
918;  and  Quattrini  v.  D.  &  H.  R.  R.  Co.,  S.  D.  R,  vol  5,  p. 
393;  172  App.  Div.  918. 

The  State  Industrial  Commission  has  granted  numerous 
awards  of  compensation  to  employees  of  railroads  engaged  in 
interstate  commerce^  basing  its  action  in  each  case  upon  the  state- 
ment that  "the  injury  has  not  been  occasioned  by  any  negligence 
attributable  to  the  employer."  The  employer  seems  in  no  instance 
to  have  pleaded  his  own  negligence  against  an  award,  a  situation 
which  the  opinion  of  the  Court  of  Appeals  in  the  Winfield  case 
suggests  might  arise. 

2.  If  the  work  is  other  than  railroad  work  proper. —  The  Court 
of  Appeals,  in  the  important  case  of  Jensen  v.  Southern  Pacific 
Co.,  drew  a  line  between  carriage  by  water  and  carriage  by  land 
as  conducted  by  railroad  corporations.  The  court  declared  the 
Federal  Employers'  Liability  Act  inapplicable  to  such  carriage 
by  water,  the  inference  being  that  the  Workmen's  Compensation 
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Law  is  applicable  even  when  the  railroad  oorporation  carrying 
bj  water  is  negligent  The  pertinent  part  of  the  opinion  is  as 
follows : 

*'  It  is  said  that  the  appellant  is  a  carrier  by  railroad,  and  that,  therefore, 
the  Federal  Employers'  Liability  Act  of  April  22,  1908  (35  Stat  L.  65),  pre- 
scribes the  rule  governing  the  employment  in  which  the  deceased  was  engaged. 
As  far  as  this  case  is  concerned  tiie  appellant  is  a  carrier  by  water.  Its 
business  is  transportation  by  steamships,. which,  as  far  as  appears,  may  not 
even  indirectly  be  related  to  transportation  by  railroad,  certainly  not  by  sny 
particular  line  of  railroad.  It  is  significant  that  the  earlier  FiKleral  statute 
of  June  11,  1906  (34  Stat.  L.  232),  applied  to  'every  common  carrier'  en- 
gaged in  interstate  or  foreign  commerce,  whilst  the  present  act  applies  only 
to  carriers  by  railroad.  There  is  nothing  in  the  act  indicative  of  a  purpose 
to  apply  it  to  carriage  by  water,  if  it  happen  to  be  conducted  by  a  railroad 
corporation,  and  not  otherwise  —  to  apply  one  rule  of  liability  to  transporta- 
tion by  a  steamship  line,  if  owned  and  operated  by  a  railroad  corporation,  and 
a  different  rule  to  precisely  similar  transportation  not  thus  controlled.  The 
Federal  act  provides  a  rule  of  liability  of  carriers  by  railroad  for  injury  or 
death  '  resulting  in  whole  or  in  part  *  *  *  by  reason  of  any  defect  or  in- 
sufficiency due  to  its  negligence  in  its  cars,  engines,  appliances,  machinery, 
track,  roadbed,  works,  boats,  wharves  or  other  equipment.'  The  words  *  boats ' 
and  'wharves'  may  be  given,  due  effect  by  applying  them  to  adjuncts  or 
auxiliaries  to  transportation  by  railroad."  Jensen  v.  Bouthem  Pacific  Co., 
215  N.  Y.  622,  623,  July  13,  1915.» 

8.  If  the  work  consists  in  repairing  an  empty  ear  that  has  been 
or  will  be  used  in  interstate  commerce. — "  The  actual  work  being 
performed  at  the  time  of  the  injury  determines  its  character  and 
is  the  real  test  whether  it  is  interstate  or  intrastate  work."  This 
sentence  is  from  the  decision  of  the  Appellate  Division  affirming 
unanimously  an  award  made  by  the  Workmen's  Compensation 
Commission,  where  the  claimant  had  received  an  eye  injury  in 
defendant's  repair  shop  while  removing  roof  boards  from  a  rail- 
way car  belonging  to  a  foreign  company.  The  Federal  Employ- 
ers' Liability  Act  was  held  not  to  apply  on  the  ground  that  the 
car,  while  being  repaired,  was  not  in  interstate  commerce  even 
though  its  next  trip  happened  to  be  an  interstate  one.  The  full 
text  is  as  follows: 

KflLLOGG,  J.:  The  claimant  sustained  his  injury  while  at  work  in  the  car 
repair  shops  of  the  appellant  at  Colonic,  N.  Y.  An  empty  car  was  brought 
into  the  shops  to  have  its  safety  appliances  repaired  and  for  a  new  roof.  The 
claimant  removed  some  roof  boards  from  the  car,  and  while  drawing  the  nails 
from  them  the  head  of  a  nail  flew  off  and  hit  him  in  the  eye.    The  boards 


*  For  the  fall  text  of  the  opinion,  see  p.  22. 
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were  to  be  r^Uced  on  the  car  and  tbe  roof  thaed.  The  ear  wia  ia  tbe  akopt 
from  June  seventeenth  to  July  seventeenth.  It  was  the  property  of  tha 
Quebec,  Montreal  and  Sonthem  Railway  Company,  and  its  home  was  in 
Canada.  It  does  not  appear  when  it  came  to  the  Delaware  and  Hudson  Com- 
pany's road.  It  left  Hudson,  Penn.,  May  twelfth,  with  a  load  of  anthracite 
coal  for  Brunswick,  Me.,  passing  through  Mechanicville,  N.  Y.,  May  thirteenth. 
By  way  of  the  Boston  and  Maine  railroad  it  came  to  Eagle  Bridge,  N.  Y., 
June  sixteenth,  empty,  and  from  there  was  taken  to  the  shops  at  Colonie 
for  a  new  roof  and  repairs.  It  left  the  shops  July  seventeenth  and  went  to 
Corinth,  N,  Y.,  empty;  was  there  loaded  with  paper  for  Cleveland,  0., 
returned  to  Rouse's  Point  and  delivered  to  the  Rutland  Railroad  Company 
July  twenty-seventh,  continuing  an  interstate  trip. 

The  appellant  contends  that  at  the  time  of  the  accident  the  claimant  was 
engaged  in  interstate  commerce  and  that  if  he  has  any  remedy  be  must  look 
to  the  Federal  Employers'  Liability  Act. 

In  niinoia  Central  Railroad  v.  Behrens  (233  TJ.  S.  473)  the  intestate  was 
one  of  the  crew  attached  to  a  switch  engine  operated  exclusively  in  New 
Orleans.  The  crew  handled  interstate  and  intrastate  traffic  indiscriminately, 
frequently  moving  both  at  once,  and  at  times  turning  directly  from  one  to 
the  other.  At  the  time  of  the  injury  they  were  drawing  intrastate  cars; 
the  next  movement  of  cars  was  to  be  interstate  cars.  It  was  held  that  the 
intestate  was  not  at  the  time  engaged  in  interstate  commerce  and  the  fact 
that  the  next  cars  to  be  moved  were  interstate  cars  was  not  material,  the 
court  saying  the  true  test  is  the  nature  of  the  work  being  done  at  the  time 
of  the  injury. 

In  Bwrlow  v.  Lehigh  Valley  R,  R.  Co,  (214  N.  Y,  116,  121)  the  court  says: 
''  It  is  an  anomalous  situation,  and  one  to  be  remedied  as  far  as  possible  by 
l^^lation,  that  an  emi^oyer's  liability  to  his  employee  may  be  governed  by 
one  rule  at  one  moment  and  by  an  entirely  different  role  at  the  next,  though 
the  employee  is  all  the  time  engaged  in  precisly  th  same  kind  of  work.  We 
mre  not  disposed  to  Increase  the  difficulty  by  drawing  nice  distinctions." 

In  that  case  can  loaded  with  ooal  cwie  from  Sayre,  P«nn.,  to  tiie  defend- 
ant's yard  in  Cortboid.  Hie  coal  was  for  the  defendant  a  use  at  thai  statioa, 
for  its  engines  used  on  intrastate  or  interstate  coaunerce.  Upon  arriving  the 
ears  were  placed  upon  a  side  track.  The  switching  crew  were  about  to  place 
the  ears  upon  the  trei^e  for  unkNtding,  And  the  plaintiff,  one  of  the  crew, 
reached  under  the  engine  to  examine  a  brake  beam  whm  l^e  engineer  and- 
denly  backed  the  engine,  oausing  the  plaintiff's  injury.  The  plaintiff  was  allowed 
to  recover  under  the  Federal  Employers'  Liability  Act,  the  court  remarking 
(at  p.  119) :  "Hie  transportation  was  not  completed  until  the  cars  reached 
their  destination,  the  trestle  where  thef  urere  to  be  ankaded.  The  inter- 
state transportation  was  interrupted,  but  not  terminated,  wben  the  care  were 
put  on  the  siding  in  the  Cortland  yards." 

In  Chicago,  MiltooAikee  d  St,  PomI  Railway  v.  Iowa  (2^  TJ.  S.  334)  it  was 
held  that  where  a  car  of  coal  was  shipped  from  Illinois  to  Davenport,  Iowa, 
aud  after  it  arrived  at  Davenport  the  loaded  oar  was  transhipped  to  ether 
places  in  Iowa,  the  shipment  to  Davenport  was  interstate  commeree  but  tbe 
shipment  from  Davenport  was  a  reshi^ent^  a  separate  tranaaotion,  and 
intrastate  commerce^  subject  to  a  State  regulation  which  did  not  violate  any 
Federal  law. 
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nine  cMes  afaow  fhAt  we  are  not  to  be  governed  by  teehniealHiea;  that 
the  Federal  and  State  statutes  are  each  to  have  a  reasonable  confitruction 
and  may  be  harmonized.  The  actual  work  being  performed  at  the  time  of 
the  injury  determineB  its  character  and  is  the  real  test  whether  it  w  inter- 
dfcate  or  intrastate  work.  The  State  law  mnst  give  way  to  the  Federal 
statutes,  but  they  are  not  necessarily  antagnostic.  It  is  a  well-known  custom 
that  a  railroad  company  at  its  pleasure  uses  foreign  cars  found  upon  its 
road,  making  compensation  therefor,  and  that  it  is  not  required  promptly  to 
return  home  a  car  if  it  has  use  for  it.  For  all  |Nractical  purposes  we  may 
treat  this  car  as  that  of  the  appellant  company.  It  was  in  its  possession, 
aabject  to  its  control  and  use  at  its  will  in  its  business,  with  no  recognized 
obligation  to  send  it  home  while  it  had  use  for  it.  We  may  assume  tliat  if 
the  empty  car  was  to  go  home  at  onoe  it  would  not  have  been  placed  in  the 
repair  shop  for  the  extensive  repairs  contemplated.  It  is  true  that  after 
the  car  left  the  shop  it  was  taken  to  Corinth  and  there  loaded  with  paper 
for  Cleveland.  If  the  appellant  had  desired  it  might  as  well  have  been  loaded 
with  freight  for  Albany,  Buffalo  or  any  other  intrastate  point.  There  is 
nothing  to  indicate  that  at  the  time  the  car  was  taken  to  the  shop  there 
was  an  intention  that  its  next  trip  ehould  be  an  interstate  one.  Evidently 
there  was  no  intention  upon  the  subject.  It  was  Jiot  known  just  when  the 
repairs  would  be  finished  or  what  use  the  appellant  would  make  of  the  car 
when  it  left  the  shop.  The  movement  of  the  empty  car  from  Eagle  Bridge 
to  Colonic  and  from  Colonic  to  Corinth  was  not  interstate  commerce.  The 
interstate  trip  from  Pennsylvania  to  Maine  and  from  Maine  to  Eagle  Bridge 
had  been  finished;  the  interstate  trip  from  Corinth  to  Cleveland  had  not 
been  entered  upon.  We  may  assume  that  cars  are  loaded  at  Corinth  mills 
daily  for  different  destinations.  The  load  for  this  car  happened  to  be  inter- 
state freight.  Apparently  the  loading  was  the  first  indication  of  an  inter- 
state trip.  We  need  not  consider  what  would  he  the  result  if  thie  car, 
en  route  from  Maine  to  Canada,  had  been  stopped  off  at  Colonic  for  repairs 
necessary  to  be  made  to  enable  it  to  get  home. 

This  case  is  unlike  Pedersen  v.  Delaware,  La^avxmna  d  Weaferu  RaU- 
road  (229  U.  S.  146).  There  the  work  was  being  performed  upon  a  bridge 
which  was  used  for  Interstate  and  intrastate  commerce.  Here  the  work 
was  bein^  performed  in  the  appellant  company's  shop,  where  the  employee 
is  called  upon  to  perform  any  work  required.  The  mere  faot  that  he  was 
engaged  upon  an  empf^y  foreign  car  partly  dlsnutntled  (used  indiscriminately 
for  intrastate  and  interstate  commerce  as  occasion  requbed)  does  not  deprive 
him  of  the  benefit  of  the  laws  his  State  had  made  for  his  protection.  The 
shops  and  the  tracks  leading  into  them  were  not  used  At  any  time  sa  an 
agency  in  interstate  commeroe  as  such.  We  need  not  inquire  what  rule  would 
apply  if  the  car  had  contained  interstate  freight  in  transit.  If  a  home  car 
of  the  appellant  company,  at  the  end  of  an  interstate  trip,  in  need  of  repair 
before  again  cnboring  acrTiec,  liad  been  brought  into  the  shops  for  repair, 
the  repair  would  not  be  an  met  «(f  interstate  eommeroe  merely  because  the 
first  trip  after  the  repairs  happened  to  be  an  interstate  service.  The  after 
service  is  immaterial;  the  question  is  as  to  the  character  of  the  car  as  it 
stood  in  tiie  ahop.  We  conclude  that  the  determination  of  the  Workmen's 
Compenaatioin  Oommisnon  afaonld  be  affirmed. 

All  concurred.  Award  affirmed.  Parson*  T.  Delatoekre  d  Hudson  Co.,  167 
App.  Div.  536,  May  5,  1916. 
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In  anotiher  case,  the  Appellate  Divisioii,  in  affirming  an  award, 
has  held  that  an  employee  of  an  interstate  railroad,  who  was 
injured  in  the  company's  shop  in  New  York  State  while  repair- 
ing a  car  which  was  used  in  general  traffic,  both  intrastate  and 
interstate,  was  protected  by  the  Workmen's  Compensation  Law. 
The  opinion  is  as  follows: 

WooDWASD,  J.:  The  Lehigh  Valley  Railroad  Company,  a  corporation 
operating  an  interstate  commerce  railroad,  appeals  from  an  award  oi  the 
Workmen's  Compensation  Commission.  The  only  question  here  presented  is 
whether  the  claimant,  who  was  employed  in  the  car  shops  of  the  railroad 
company  in  repairing  car  No.  67058,  which  car  was  used  in  the  general  traffic 
of  the  railroad,  both  intrastate  and  interstate,  is  within  the  purview  of  the 
laws  of  the  State.  The  railroad  company  urges  that  he  comes  within  the 
Federal  Employers'  Liability  Act  (35  U.  S.  Stat,  at  Large,  65,  chap.  149, 
as  amd.  by  36  id.  291,  chap.  143)  covering  injuries  to  employees  engaged  in 
interstate  conunerce,  and  is,  therefore,  excluded  from  the  compensation  pro- 
vided by  the  laws  of  this  State.    We  think  the  contention  is  not  sound. 

Section  21  of  the  Workmen's  Compensation  Law  (Consol.  Laws,  chap.  67; 
Laws  of  1914,  chap.  41 )  provides  that  "  In  any  proceeding  for  the  enforce- 
ment of  a  claim  for  compensation  under  this  chapter,  it  shall  be  presumed  in 
the  absence  of  substantial  evidence  to  the  contrary  1.  That  the  claim  comes 
within  the  provisions  of  this  chapter,"  etc.  There  is  no  evidence  here  that 
this  claim  does  not  come  within  the  provisions  of  the  law,  unless  it  be  the 
affidavit  of  an  employee  of  the  railroad  company  that  this  particular  car 
had  been  used  in  domestic  and  interstate  commerce  prior  and  subsequent  to 
this  accident.  The  car  at  the  time  of  the  accident  was  in  the  shop  of  the 
Lehigh  Valley  Railroad  Company  at  East  Buffalo  for  repairs.  It  was  for 
the  time  withdra^vn  from  transportation  duty  and  was  placed  in  the  machine 
shop  for  repairs.  This  machine  shop  is  maintained  and  operated  within  the 
State  of  New  York.  If  this  shop  were  used  in  the  construction  of  new  cars 
it  would  hardly  be  suggested  that  they  were  engaged  in  interstate  commerce 
in  such  a  manner  as  to  take  employees  out  of  the  protection  of  the  laws  of 
this  State,  and  no  reason  suggests  itself  why  this  old  car,  undergoing  repairs, 
was  in  any  sense  a  part  of  interstate  commerce,  in  the  sense  necessary  to 
bring  it  within  the  various  acts  of  the  United  States  governing  such  com- 
merce. We  think  the  award  was  within  the  purview  of  the  statute  and 
should  be  affirmed. 

Award  unanimously  affirmed ;  Kellogq,  J.,  not  sitting.  Okrzesz  v.  Lehigh 
VaUey  R,  R.  Co,,  170  App.  Div.  15,  Nov.  10,  1915. 

4.  //  the  railroad,  through  an  intrastate  carrier,  occasionally 
carries  interstate  baggage,  freight,  passengers,  cars,  etc. —  Basing 
its  decision  on  the  Parsons  case  noted  above,  the  Appellate  Divi- 
sion later  held  that  a  railroad  employee  who  was  killed  while 
uncoupling  cars  on  a  wholly  intrastate  train  after  it  had  arrived 
at  its  terminal  was  not  engaged  in  interstate  commerce,  even 
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though  the  train  had  carried  ba^;age  destined  for  another  State, 
and  unanimously  affirmed  an  award  of  the  Workmen's  Compensa- 
tion Ccmmiission.    The  full  text  of  the  decision  is  as  follows : 

HowABD,  J. :  ThiB  is  a  death  claim.  In  some  parte  of  the  record  William 
Fairchildf  the  deceased,  is  styled  a  brakeman,  and  in  other  places  he  is 
called  a  switchman.  But  whatever  he  may  have  been  styled  he  was  in  the 
employ  of  the  Pennsylvania  Railroad  Company  at  its  terminal  in  New  York 
city,  and  as  such  was,  on  August  25,  1914,  attempting  to  uncouple  two  cars 
from  a  train  when  there  was  some  sort  of  an  explosion  of  electricity,  which 
is  not  very  well  explained  and  is  not  material,  and  Fairchild  was  killed.  The 
train  which  the  deceased  was  breaking  apart  was  a  local  Long  Island  train. 
It  was  train  No.  423  and  had  just  come  in  from  Port  Washington,  L.  I.  None 
of  the  cars  of  the  train  ran  outside  the  State,  but  two  of  the  cars  were  after- 
ward used  that  day  to  carry  baggage  which  was  transferred  to  them  from 
New  Jersey.  The  Pennsylvania  Bailroad  Company  had  such  arrangement  with 
the  Long  Island  Railroad  Company  that  although  the  deceased  worked  exclu- 
sively shifting  cars  for  the  Long  Island  Railroad  Company,  he  was  paid  by 
the  Pennsylvania  Railroad  Company.  Tickets  are  sold  by  the  Long  Island 
Railroad  Company  for  points  outside  the  State  of  New  York  and  tickets  pur- 
chased outside  of  the  State  are  honored  on  that  road;  but  there  is  no  proof 
that  train  No.  423  carried  any  except  local  passengers.  And,  although  the 
Commission  has  so  found,  there  seems  to  be  no  proof  that  train  No.  423 
carried  ''baggage  which  was  destined  for  another  State."  We  must  assume 
this  to  be  a  fact,  however,  for  the  Commission  has  so  found  and,  under  sec- 
tion 20  of  the  Workmen's  Compensation  Law  (Consol.  Laws,  chap.  67 ;  Laws 
of  1914,  chap.  41),  we  cannot  review  its  finding.  (See,  also.  Laws  of  1915, 
chap.  167,  amdg.  said  |  20.)  No  train  of  the  Long  Island  railroad  ever  goes 
outside  the  State. 

The  only  point  of  importance  made  in  this  case  is  that  the  deceased  was 
engaged  in  interstate  commerce.  It  seems  to  us  that  this  point  is  not  well 
taken.  The  deceased,  the  railroad  and  the  trains  operated  exclusively  within 
this  State.  The  Long  Island  railroad  brought  nothing  into  the  State  and 
carried  nothing  out  of  the  State.  Sometimes  it  carried  interstate  baggage 
and  interstate  passengers.  This,  perhaps,  would  be  interstate  traffic  under 
the  ruling  in  Pacific  Coast  Ry.  Co,  v.  United  States  (173  Fed.  Rep.  448). 
The  Commission  has  foimd  that  the  train  which  the  deceased  was  breaking 
up  did,  in  this  instance,  carry  interstate  baggage.  Except  for  this  finding 
there  would  be  no  question  here.  But  assuming,  as  we  must,  that  this  is 
true,  under  our  ruling  in  Matter  of  Parsons  v.  D.  de  H.  Co,  ( 167  App.  Div. 
536)  the  claimant  may,  nevertheless,  recover.  There  we  said:  "The  actual 
work  being  performed  at  the  time  of  the  injury  determines  its  character  and 
is  the  real  test  whether  it  is  interstate  or  intrastate  work."  Therefore,  even 
if  train  No.  423  had  carried  baggage  on  its  trip  just  ended,  destined  for 
another  State,  that  baggage  had  been  unloaded  before  the  accident,  and,  at 
the  time  of  the  accident,  the  deceased  was  breaking  up  the  train  of  empty 
cars  preparatory  to  the  formation  of  a  new  train.  If  the  actual  work  being 
performed  at  the  time  of  the  injury  is  the  real  test  as  to  whether  it  was 
interstate,  surely  the  work  being  performed  by  the  deceased  when  he  was 
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iajured  wm  not  interstate  for  he  was  unooupling  empty  cars  on  a  local  rail- 
road, operating  alw&js  exclusively  within  this  State  —  a  railroad  having  no 
interstate  characteristic  whatever,  except  when  actually  engaged  in  carrying 
interstate  passengers,  bag^ge  or  freight. 

A  question  is  raised  as  to  the  amount  of  the  award,  the  appellant  con- 
tending that  no  evidence  was  presented  from  which  the  Commission  was  author- 
ized to  find  that  the  average  weekly  earnings  of  the  deceased  was  twenty- 
four  dollars  and  sixty-four  cents.  But  there  was  very  definite  evidence  as 
to  the  earnings  of  the  deceased  during  the  fourteen  months  preceding  his 
death,  and  we  must  assume  that  the  Commission  did  its  duty  and  made  the 
computation,  which  resulted  in  the  sums  awarded,  according  to  law;  and,  at 
all  events,  the  average  weekly  wage  has  been  determined  as  a  conclusion 
of  fact  and,  where  there  is  any  evidence  to  support  a  conclusion  of  fact,  sec- 
tion 20  forbids  us  to  review. 

The  award  should  be  affirmed.  Award  unanimously  affirmed.  FairchUd  v. 
Pennsylvania  R,  R,  Co.,  170  App.  Div.  136,  November  10,  1915. 

5.  //  the  work  is  new  construction  work. —  The  Appdlate 
Division  and  the  Court  of  Appeals  (169  App,  Div.  90^,  May, 
1915;  216  ]Sr.  Y.  Eep.  653,  October  19,  1915)  have  upheld  with- 
out opinion  an  award  of  the  Workmen's  Compensation  Commis- 
sion for  the  death  of  a  night  watchman  who  was  employed  to 
guard  tools  and  materials  intended  for  use  in  the  construction  of 
a  new  railroad  station  and  new  tracks  for  a  railroad  operating  in 
interstate  commerce.  During  the  night,  while  standing  on  one 
of  the  tracks  already  in  use,  he  was  struck  by  a  passing  train. 
The  ruling  of  the  commission  was  based  in  part  upon  the  fact  that 
the  duties  of  the  dcceaped  were  confined  entirely  to  new  coiifitmo- 
tion  work  which  had  not  at  the  time  of  the  accident  become  an 
instrumentality  of  interrtate  commercei  The  pertinent  part  of 
the  Cwnmission's  ruling  is  as  follows: 

By  the  Commissio>'  :  Upon  the  question  of  interstate  conmierce  it  is  only 
necessary  to  call  atteation  to  the  fact  that  the  duties  of  the  deceased  were 
confined  entirely  to  new  construction  work.  It  is  well  settled  that  employees 
engaged  in  the  construction  of  a  station  or  track  which  has  not  yet  become 
an  instrumentality  of  interstate  commerce  are  not  subject  to  the  Federal 
Employer's  Liability  Act.  Pedersen  v.  D.,  L.  d  W.  R.  R.  Co,,  229  U.  S.  146; 
Jackson  v.  C,  M,  d  St.  P.  R.  R.  Co.,  210  Fed.  Rep.  495. 

The  United  States  Supreme  Court  in  the  Pedersen  case,  itupra,  while  hold- 
ing that  the  Federal  Employer's  Liability  Act  applies  to  an  emplojree  repair- 
ing a  bridge  in  actual  use^  stated:  "Of  course  -we  are  not  here  concerned 
with  the  construction  of  tracks,  bridges,  engines  or  cars  which  have  not  as 
yet  become  instrumentalities  of  interstate  commerce,  but  only  witli  the  work 
of  maintaining  them  in  proper  condition  after  they  have  become  such  instru- 
mentalities and  during  their  use  as  such."    Page  152. 
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In  the  Jackson  caae,  tupra,  the  plaintiff  was  injured  while  building  a 
tunnel  which  was  to  be  used  by  the  defendant  in  the  transportation  of  inter- 
state ooramerce,  as  a  cutoff  shortening  the  defendant's  present  route.  The 
court  held  that  tlie  eaae  did  not  oome  within  the  Federal  Employer's  Lia- 
bility Act,  because  the  tunnel  had  not  yet  been  used  in  interstate  commerce. 

It  follows  that  the  deceased  was  not  engaged  in  interstate  commerce  and 
that  section  114  of  the  Workmen's  Compensation  Law  has  no  application  to 
the  facts  in  this  case. 

Award  of  compensation  will  be  made  accordingly.  All  concur.  White  v. 
y.  T.  Central  d  H.  R.  R.  R.  Co.,  S.  D.  R.  vol.  2,  p.  477,  November  21,  1914. 

6.  //  the  work  consists  in  taking  inventory  of  materials  and 
supplies  which  have  not  yet  been  used  in  interstate  commerce. — 
A  laborer  in  the  engineering  corps  of  one  railroad  was  struck  by  a 
train  of  another  railroad  while  he  was  crossing  tracks  to  take  a 
train  to  a  certain  point  to  measure  some  switch  timbers  and  rails. 
He  lost  his  right  foot.  The  work  was  being  done  by  order  of 
the  Interstate  Commerce  Commission.  The  Appellate  Division 
upheld  an  award  without  opinion.  Waite  v.  Penn^lvania  R.  R. 
Co.,  S.  D.  R,  vol.  3,  p.  864;  172  App.  Div.  914,  January  5, 
1916. 

b.  Remedy  for  the  injury  eaists  also  in  admiralty. —  Even  when 
a  remedy  for  the  injury  exists  also  in  admiralty  the  injured  em- 
ployee may  have  compensation.  Early  in  its  work  the  Work- 
men's Ccwnpensation  Commission  had  occasion  to  consider  the 
relations  of  the  Workmen's  Compensation  Law  to  maritime  law 
and  admiralty  jurisdiction.  The  question  arose  in  connection 
with  accidents  to  longshoremen.  The  steanuship  companies  urged 
that,  as  to  such  accidents,  admiralty  law  excluded  operation  of 
the  Workmen's  Compensation  Law.  The  Commission,  upon 
opinion  of  its  counsel,  held  that  admiralty  law  was  not  exclusive, 
S.  D.  R,  vol.  1,  p.  418,  Septwnber  3,  1914. 

In  the  case  of  an  employee  injured  on  board  a  steamship  lying 
alongside  a  pier  in  the  Hudson  river,  appeal  from  an  award  of 
the  Workmen's  Compensation  Commission  was  taken  successively 
to  the  Appellate  Division  and  to  the  Court  of  Appeals.  Both 
courts  affirmed  the  award.  The  affirmation  of  the  Appellate  Divi- 
sion was  without  opinion,  167  App.  Div.  945,  March,  1916.  The 
Court  of  Appeals,  passing  upon  the  relation  of  the  Workmen's 
Compensation  Law  to  admiralty  law,  held  that  the  injured 
employee  had  two  remedies,  an  action  in  admiralty  in  the  Federal 
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District  Court  and  presentation  of  a  claim  for  compensation  to 
the  State  Workmen's  Compensation  Commission.  The  Judiciary 
Code  of  the  United  States,  in  bestowing  jurisdiction  of  admiralty 
and  maritime  civil  causes  upon  the  Federal  District  Courts,  saves 
common  law  remedies  to  suitors.  "  The  remedy  provided  by  the 
Workmen's  Compensation  Act  is  a  substitute  for  the  common-law 
remedy,"  says  the  Court  of  Appeals.  "  It  is  no  sense  a  proceed- 
ing in  rem  to  enforce  a  maritime  lien  and  may,  therefore,  exist 
concurrently  witih  the  remedy  in  admiralty.  The  state  cannot 
interfere  with  the  admiralty  jurisdiction  (The  Lottawanna  supra; 
Worknum  v.  New  York  City,  179  U.  S.  552),  and  if  the  act  be 
valid,  an  injured  employee  may  in  certain  cases  have  a  choice  of 
remedies,  one  under  the  act  and  another  in  admiralty,  precisely 
as  before  he  could  choose  between  his  common-law  remedy  and 
the  right  to  proceed  in  admiralty."  Walker  v.  Clyde  8.  8.  Co,, 
215  N.  Y.  529,  July  13,  1915.* 

c.  The  injury  is  incidental  to  the  hazardous  employment — 
An  accidental  injury  must  "  arise  out  of  "  the  injured  employee's 
duties.  The  principle  is  illustrated  by  the  cases  under  the  ten 
subtitles  following.  It  is  set  forth  above,  p.  82,  under  the  head- 
ing "  Accidents  to  employees,  while  on  duty,  but  not  incidental  to 
their  employment"  What  is  said  there  should  be  read  in  this 
connection.  The  cases  there  following  may  be  compared  with 
those  here  following  for  an  understanding  of  the  difference 
between  incidentalness  and  nonincidentalness. 

1.  The  occupation  is  incidental — Even  an  employee  whose 
work  or  occupation  is  merely  accessory  to  a  hazardous  employ- 
ment may  have  compensation.  It  is  necessary  only  that  the 
injured  employee's  work  be  contributory,  resultant,  adjunctive  or 
supplemental.  The  Workmen's  Compensation  Law  covers  the 
particular  hazardous  business  in  its  entirety.  Such  interpreta- 
tion follows  from  the  broad  and  liberal  construction  that  the  law 
demands.  Thus,  a  stableman  who  does  no  driving  at  all  is  enti- 
tled to  compensation  when  injured  by  a  horse  that  he  is  handling, 
if  his  employer  uses  the  horse  to  draw  a  vehicle  for  gain.  The 
principle  is  established  by  the  following  decision  of  the  Court  of 

*  The  Walker  case  is  given  Id  full  in  connection  with  the  constitutionality  of  the 
Workmen's  Compensation  I^w.  above,  p.  29.  For  further  oonsideratlon  of  the 
remedy  In  admiralty  see  above,  p.  160. 


Digitized  by  VjOOQIC 


Occupation  Ii7cn>£xrAL  183 

Appeals,  which  has  been  supplemented  by  an  amendment  of  L. 
1916,  eh.  622,  inserting  the  words  "principal  business"  in 
Workmen's  Compensation  Law,  §  8,  subd.  4: 

Chase,  J.:  The  American  Express  Company  is  an  unincorporated  asaocia- 
tion,  oonaisting  of  more  than  seven  memhers,  and  is  engaged  in  the  express 
busineas  in  the  city  of  New  York  and  other  places.  In  its  business  it  operates 
wagons  drawn  by  horses  on  streets  and  highways.  It  maintains  a  stable  in 
said  city,  where  its  horses  are  kept,  and  at  said  stable  the  claimant  on  July 
15,  1914,  while  employed  by  said  company  as  a  stableman  and  engaged  in  his 
work  as  such,  took  one  of  its  horses  out  of  a  stall  and  as  he  did  so  the  horse 
slipped  and  fell  on  him,  causing  injuries  for  which  compensation  has  been 
allowed  under  the  Workmen's  Compensation  Law.  Tlie  only  question  involved 
on  this  appeal  is  whether  the  claimant  was  engaged  in  one  of  the  hazardous 
employments  enumerated  in  the  Workmen's  Compensation  Law  at  the  time 
of  the  injuries. 

The  Workmen's  Compensation  Law  (Cons.  Law,  ch.  67;  L.  1914,  ch.  41) 
provides  compensation  payable  for  injuries  sustained  by  employees  engaged 
in  specified  hazardous  employments.  Among  the  employments  so  specified  is 
"The  operation,  otherwise  than  on  tracks,  on  streets,  highways,  or  else- 
where of  cars,  trucks,  wagons  or  other  vehicles,  and  rollers  and  engines,  pro- 
pelled hy  steam,  gas,  gasoline,  electric,  mechanical  or  other  power  or  drawn 
by  horses  or  mules."     (Section  2,  group  41.) 

It  is  conceded  that  the  employees  of  the  American  Express  Company  while 
actually  engaged  in  driving  horses  drawing  express  wagons  are  entitled  to 
the  bene£t  of  the  Workmen's  Compensation  Law.  It  is  claimed,  however, 
that  the  benefit  of  the  Workmen's  Compensation  Law  does  not  extend  to 
injuries  incurred  by  men  employed  in  the  care  of  the  horses  that  are  used 
for  the  purpose  of  drawing  its  wagons  or  other  vehicles.  Incidental  to  the 
operation  on  streets,  highways  or  elsewhere,  of  wagons  drawn  by  horses,  is 
the  attendance  upon  horses  when  attached  to  wagons  but  not  actually  moving 
with  them;  harnessing  and  attaching  the  horses  to  the  wagons;  removing 
them  therefrom  and  placing  them  and  the  wagons  in  the  stable,  and  provid- 
ing care  for  and  attendance  upon  the  horses  while  therein.  It  is  the  Imainesa 
of  operating  toagons  drawn  by  horses  that  is  intended  to  be  covered  by  the 
act  and  not  the  mere  steering  of  a  wagon  or  handling  the  reins  while  driving 
a  horse  attached  ts  a  wagon.  If  the  appellant's  claim  be  sustained  in  its 
entirety,  its  employees  will  not  be  entitled  to  recover  for  injuries  sustained 
when  a  wagon  is  not  moving,  or  at  any  time  in  connection  with  the  employ- 
ment other  than  when  an  employee  is  actually  engaged  in  steering  or  operat- 
ing the  wagon  or  perhaps  drivi;ig  a  horse  attached  to  a  wagon  or  vehicle. 
Such  a  construction  would  be  narrow  tfnd  restricted  and  not  in  accordance 
with  the  spirit  of  the  act.  The  extent  to  which  a  person  can^be  said  to  be 
employed  in  the  business  of  operating  an  express  wagon  within  the  meaning 
of  the  act,  can  be  better  appreciated  by  assuming  that  one  person  is  employed 
to  care  for  a  particular  horse  at  the  stable  and  in  fastening  him  to  the  wagon, 
driving  him  when  actually  engaged  in  the  delivery  of  express  packages  and 
in  the  return  of  the  horse  and  wagon  to  the  stable,  placing  them  therein  and 
providing  the  feed  and  care  for  such  horse  until  he  is  used  again  to  draw 
the  wagon  for  the  delivery  of  express  packages.    Such  employment  of  a  man 
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would  in  all  ita  parts  be  fairly  included  in  tba  operation  on  gtreets,  liigh- 
ways  or  elsewhere  of  wagons  or  other  Tehicles  drawn  by  horses  or  mules.  It 
seems  quite  clear  to  us  that  the  statute  was  intended  to  cover  an  employee 
so  engaged  and  that  tke  operation  of  the  wagon  mdodm  Midi  attendance 
upon  and  care  of  a  horse  as  is  necessary  to  constitute  a  practical  business. 
An  express  wagon  driver  in  all  of  the  work  of  such  driver,  as  such  work  is 
commonly  understood,  should  be  deemed  included  in  and  protected  by  the 
terms  of  the  statute. 

We  do  not  see  that  a  distinction  should  be  made  among  the  men  employed 
in  the  practical  business  of  operating  express  wagons  even  if  part  of  the  duties 
in  such  operation  is  required  of  one  man  and  part  of  another.  The  stableman 
should  be  deemed  within  the  act  if  the  driver  of  an  express  wagon  acting  as 
his  own  stableman,  would  in  all  his  work  be  included  therein.  The  order 
of  the  Appellate  Division  should  be  affirmed,  with  costs.  Wiliabd  Babtlett, 
Ch.  J.,  CuDDEBACK,  Cakdozo,  Seabxjet  and  Pound,  J  J.,  concur;  Collin,  J., 
concurs  in  result.  Order  affirmed.  Coatello  v.  Taylor,  217  N.  Y.  179,  Febru- 
ary 1,  1916. 

The  Appellate  Division  affirmed  without  opinion  an  award  of 
compensation  to  the  foreman  of  a  livery  stable  who  met  with  an 
accident  on  his  employer's  premises:  Leslie  v.  O'Connor  £  Eich- 
man,  S.  D.  R,  vol.  5,  p.  383;  173  App.  Div.  988,  May  8,  1916. 
Both  the  Appellate  Division  and  the  Court  of  Appeals  affirmed 
without  opinion  awards  to  watchmen  connected  with  hazardous 
employments :  White  v.  N.  Y.  Central  £  E.  B,  R.  R.  Co., 
S.  D.  R.,  vol.  2,  p.  477;  169  App.  Div.  9Q3;  216  X.  Y.  653; 
Sorge  v.  AUehwran  Co.,  S.  D.  R,  vol.  3,  p.  390;  171  App.  Div. 
959;  218  ]Sr.  Y.  Eep.  636. 

2.  The  work  is  incidental, —  Even  an  employee  not  at  the 
moment  of  injury  engaged  strictly  in  his  hazardous  occupation 
may  have  compensation.  Given  the  fact  that  he  has  an  occupa- 
tion hazardous  under  Workmen's  Compensation  Law,  §  2,  his 
occupaticms  incidental  thereto  are  to  he  regarded  as  hazardous. 
This,  though  they  may  not  be  hazardous  when  standing  inde- 
pendent and  alone.  The  decision  in  the  Costello  case,  presented 
immediately  above,  incidentally  upholds  this  principle  and 
therefore  appears  to  affirm  several  decisions  of  the  Appellate 
Division  that  had  previously  upheld  it  The  Court  of  Appeals 
says  in  the  Costello  case: 

"  *  *  *  amuming  that  one  person  is  employed  to  care  for  a  pao-tienlar 
horse  at  the  stable  and  in  fastening  him  to  the  wagon,  driviiig  him  wfaien 
actually  engaged  in  the  delivery  of  express  packages  and  ia  the  retarm  af  the 
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kone  and  wmgam  to  tht  stable,  pkeisg  them  therein  and  proTiding  the  feed 
and  care  for  guch  horse  until  he  is  need  again  to  draw  the  \vagi>n  for  the 
deliyery  of  express  packages.  Such  employment  of  a  man  would  in  all  its 
parts  be  fairly  inehided  in  the  operation  on  streets,  highways  or  elsewhere 
of  wagons  or  other  yehicles  drawn  by  horses  or  mules.  It  seoms  quite  clear 
to  us  that  the  statute  was  intended  to  cover  an  employee  so  engaged  and  that 
the  operation  of  the  wagon  includes  such  attendance  upon  and  care  of  a 
horse  as  is  necessary  to  constitute  a  practical  business.  An  express  wagon 
driver  in  all  of  the  work  of  such  driver,  as  such  work  is  commonly  under- 
stood, should  be  deemed  included  in  and  protected  by  the  terms  of  the  statute." 

The  converse  of  the  principle  has  been  set  forth  under  the  head- 
ing, "Accidents  to  employees,  while  on  duty,  not  incidental  to 
their  hazardous  emplovment,"  above,  p.  82.  The  principles  of 
the  precedents  quoted  in  the  KewTnan  opinion  there  given  are 
illuminating  here.  Part  of  the  Gleisuer  opinion  there  given  is 
so  apropos  here  as  to  justify  repetition. 

"  If  an  employee  is  hired  for  work  failing  excluaively  or  predominantly 
within  one  or  more  of  the  enumerated  occupations  (of  Workmen's  Compensa- 
tion LaWy  §  2),  his  right  to  compensation  for  injury  in  the  course  of  his  em- 
ployment cannot  fairly  be  made  to  hinge  on  a  finding  that  he  was,  at  the 
moment  of  injury,  engaged  in  an  act  clearly  constituting  the  direct  doing  of 
work  named  in  the  act.  The  painter's  right  to  compensation  for  injury  sus- 
tained at  his  daily  trade  does  not  depend  on  a  showing  that  he  was  at  the 
moment  applying  a  brush,  mixing  paints,  or  moimting  a  scaffold.  If  an  em- 
ployee's duties  are  exclusively  or  predominantly  within  an  enumerated  employ- 
ment or  employments,  and  he  is  injured  while  doing  work  fairly  within  the 
scope  of  the  ordinary  and  accustomed  fulfillment  of  such  duties,  he  has  a  right- 
ful claim,  even  though  the  particular  act  ha  was  doing  when  mishap  befell  him 
would  not,  of  and  by  itself,  ordinarily  be  described  by  the  use  of  phraseology 
contained  in  the  atatvtc  or  as  the  doing  of  work  enumerated  in  the  statute. 
To  hold  otherwise  would  defeat  the  fair  purpose  of  the  law,  and  make  its 
operation  hinge  and  its  benefits  depend  on  harsh,  arbitrary  and  unworkable 
distinctions  which  would  inevitably  paralyze  itn  practical  workings."  Oleian^r 
V.  CrfVM  d  Hmtener,  170  App.  Div.  41,  November  10,  1915. 

The  principle  of  incidentalness  has  been  uphold  and  illustrated 
in  the  thirteen  court  decisions  following.  In  two  of  them,  Larsen 
V.  Paine  Drug  Co.  and  Benton  v.  Fraser,  the  Court  of  Appeals 
has  reoognized  and  approved  it  by  opinion.  In  four  of  them,  the 
Appellate  Division  has  handed  down  favorable  opinions  and  in 
six  of  them  has  approved  the  awards  without  opinion.  The  texts 
of  the  opinions  are  given  in  full. 
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In  the  earliest  case,  Smith  v.  Price,  the  court  affirmed  an  award 
of  death  benefits  on  the  ground  that  putting  a  horse  in  his  stall  is 
incidental  to  the  operation  of  a  truck.    The  decision  is  as  follows: 

Kellogg,  J. :  The  appellant  Price  was  carrying  on  the  **  business  of  cart- 
ing and  dray  work"  at  Cortland,  N.  Y.  The  intestate,  his  teamster,  had 
operated  the  truck  during  the  day,  and  about  five  o'clock  in  the  afternoon 
returned  to  the  stable  and,  in  the  course  of  his  employment  was  putting  his 
horse  in  the  stall  when  it  jumped,  squeezed  him  against  the  side  of  the  stall, 
causing  his  death.  The  Commission  determined  that  the  employee  met  his 
death  in  the  course  of  his  employment  of  operating  the  truck  within  the  mean- 
ing of  section  2,  group  41,  of  the  Workmen's  Compensation  Law,  which  pro- 
vides :  "  I  2.  Application.  Compensation  provided  for  in  this  chapter  shaU 
be  payable  for  injuries  sustained  or  death  incurred  by  employees  engaged  in 
the  following  hazardous  employments:  ♦  •  ♦  Group  41.  The  operation, 
otherwise  than  on  tracks,  on  streets,  highways,  or  elsewhere,  of  cars,  trucks, 
wagons  or  other  vehicles,  and  rollers  and  engines,  propelled  by  steam,  gas, 
gasoline,  electric,  mechanical  or  other  power  or  drawn  by  horses  or  mules." 
The  appellants  contend  that  the  intestate,  while  caring  for  his  horse  at  the 
close  of  the  day  according  to  his  employment,  was  not  fairly  within  group  41. 
In  other  words,  that  he  was  not  operating  a  truck  or  wagon  drawn  by  horses 
at  the  time  he  received  his  injury. 

This  is  too  narrow  a  construction  of  the  statute.  The  benefit  of  the  act  is 
not  limited  to  the  actual  time  that  the  horse  is  moving  or  that  the  employee 
is  upon  the  truck.  It  covers  every  injury  or  death  received  in  the  course  of 
the  employment.  The  loading  and  unloading  of  his  truck,  hitching  and 
unhitching  his  horse  to  the  truck,  feeding  and  caring  for  his  horse,  are  a 
part  of  the  employment  of  operating  the  truck  and  are  fairly  within  the 
provisions  of  the  law. 

Section  3  of  the  act  gives  certain  definitions  which  go  far  in  enabling  us 
to  properly  apply  it.  By  subdivision  4  " '  Employee '  means  a  person  who 
is  engaged  in  a  hazardous  employment  in  the  service  of  an  employer  carrying 
on  or  conducting  the  same  upon  the  premises  or  at  the  plant,  or  in  the  coarse 
of  his  employment  away  from  the  plant  of  his  employer,"  etc. 

By  subdivision  7,  " '  Injury '  and  '  personal  injury '  mean  only  accidental 
injuries  arising  out  of  and  in  the  course  of  employment  and  such  disease 
or  infection  as  may  naturally  and  unavoidably  result  therefrom." 

By  section  95  the  rates  of  premium  in  the  State  fund  are  based  upon  the 
payroll  and  the  number  of  employees.  The  State  fund  as  an  insurer,  or  the 
insurance  company  which  takes  its  place,  has  received  pay  for  the  risks  of 
the  employee  during  all  the  time  when  he  is  engaged  in  the  service  of  the 
master  and  for  which  he  is  paid  unless  it  appears  that  he  was  performing 
some  extra  service  outside  of  his  employment. 

The  employee  cannot  receive  full  protection,  and  the  employer  cannot  have 
the  protection  he  has  paid  for,  unless  the  act  is  given  a  broad  and  liberal 
construction  so  as  to  carry  out  the  evident  legislative  intent. 

In  Matter  of  McQueeney  v.  Buiphen  d  Myer  (167  App.  Wv.  628),  decided 
at  this  term  of  court,  we  have  considered  the  protection  which  the  State  has 
assumed  to  furnish  both  to  the  employer  and  the  employee.  Ko  good  reason 
is  suggested  why  the  benefit  of  the  act  should  be  confined  to  the  time  when 
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the  workman  U  actually  operating  hia  truck.  Such  a  construction  is  opposed 
to  the  provision  defining  the  employee  which  recognises  his  employment  aa 
continuing  after  he  has  left  the  plant  and  while  he  continues  in  the  course 
of  his  employment  Group  41  of  section  2,  when  read  with  subdivision  1 
of  section  3  of  the  act,  was  evidently  intended  to  apply  to  persons  operating 
trucks  or  the  other  vehicles  or  appliances  mentioned  in  the  act,  for  profit, 
when  operated  otherwise  than  upon  tracks.  The  provision  is  plain  when  we 
read  group  1  of  section  2,  which  includes  the  operation  of  all  kinds  of  cars 
upon  railways  and  inclined  railways.  The  provisions  of  group  1  fairly  cover 
all  vehicles  operated  for  profit  upon  tracks,  and  it  is  a  fair  inference  that 
group  41  was  intended  to  cover  all  vehicles  operated  for  profit.  The 
clause  "  otherwise  than  on  tracks  "  was  inserted  in  group  41  to  distinguish 
that  group  clearly  from  group  1.  The  words  "  on  streets,  highways,  or  else- 
where" are  evidently  surplusage.  While  the  expression  is  perhaps  unfortu- 
nate, it  was  evidently  intended  to  make  certain  that  the  group  covered  all 
cars  and  trucks  except  those  operated  upon  tracks  covered  by  group  1. 

In  North  Carolina  R,  R.  Co.  v.  Zachary  (232  U.  S.  248)  the  intestate,  a 
fireman,  after  inspecting,  oiling,  firing  and  preparing  his  engine  for  starting 
on  a  trip  from  Selma  to  Spencer,  N.  C,  left  it  to  go  to  his  boarding  house, 
a  short  distimoe  away.  In  the  train  prepared  for  him  were  interstate  cars ; 
the  engine  had  not  been  attached  to  the  train.  While  crossing  the  track 
en  route  to  his  boarding  house  he  was  run  over  and  killed,  and  his  estate 
maintained  an  action  under  the  Federal  Employers'  Liability  Act  for  his 
death.  The  fact  that  he  had  left  his  engine  and  was  going  to  his  boarding 
house  when  he  met  his  death  was  deemed  immaterial,  the  court  saying: 
"  There  is  nothing  to  indicate  that  this  brief  visit  to  the  boarding  house  was 
at  all  out  of  the  ordinary,  or  was  inconsistent  with  his  duty  to  his  employer. 
It  seems  to  us  clear  that  the  man  was  still  '  on  duty '  and  employed  in  com- 
merce, notwithstanding  his  temporary  absence  from  the  locomotive  engine." 

There  is  not  much  difficulty,  therefore,  in  saying  that  the  claimant  was 
acting  in  the  course  of  his  employment  when  he  met  his  death.  It  is  inuna- 
terial  that  at  the  time  of  his  injury  he  was  not  moving  the  truck;  it  waa 
as  mucb  his  duty  to  care  for  the  horse  as  it  was  to  drive  the  horse  when 
it  was  attached  to  the  truck.  He  received  the  injury  in  the  course  of  his 
employment. 

The  award  should  be  affirmed.  All  concurred.  Award  affirmed.  BnUth  Y. 
Price,  168  App.  Div.  421,  May  5,  1915. 

In  Larsen  y.  Paine  Drug  Co.,  the  Appellate  Division  and  the 
Court  of  Appeals  aflirmed  an  award  of  death  benefits  on  the  ground 
that  building  a  shelf  may  be  incidental  to  the  manufacture  of 
drugs  and  chemicals.    The  Appellate  Division  said: 

HowABn,  J.:  The  Commission  has  found  as  follows:  "On  the  16th  day 
of  December,  1914,  the  day  when  Kris  Larsen  received  the  injuries  which 
resulted  in  his  death,  he  resided  at  West  Brighton,  Monroe  county.  New  York, 
and  was  employed  as  a  porter,  elevator  man  and  general  utility  man  by  the 
Paine  Drug  Company,  a  corporation  doing  business  of  manufacturing  and  sell- 
ing drugs  and  chemicals  and  medicines  and  pharmaceutical  preparations,  at 
both  retail  and  wholesale,  in  the  city  of  Rochester,  New  York." 
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The  evid«nee  on  which  the  Commission  baaed  tbia  finding  of  fact  ia  the 
aifidftvit  of  the  secretary  of  the  employer  in  which  he  states  that  the  character 
of  the  Paine  Drug  Company  was  "  retail  and  whoiesale  drugs  and  physicians' 
supplies."  The  employer  being  a  wholesale  drnggiat,  it  might  reasonably  be 
inferred  that  the  concern  was  engaged  in  tlw  '' msnuf actiue  of  drags  and 
chemie&ls"  (Workmen's  Compensation  Law  [Oonaol  Laws,  diap.  67;  Laws  of 
1914,  chap.  41],  §  2,  group  28) ;  for  a  druff,  aooording  to  Webster,  is  "Any 
substance  used  as  a  medicine;  "  and  it  may  be  assumed  that  a  wholesale 
druggist  compounds  and  mixes  different  substances  together  into  medicines, 
and  thus  manufactures  drugs.  The  Commission  did  undoubtedly  so  assume; 
but  in  the  absence  of  substantial  evidence  to  the  contrary,  section  21  of  the 
act  commanded  the  Commission  and  commands  us  to  presume  "  that  the  claim 
comes  within  the  provisions  of  this  chapter." 

The  Commission  has  found  that  at  the  time  of  the  accident  the  deceased 
"  was  engaged  in  building  a  shelf  near  the  elevator  well,  and  while  reaching 
into  the  elevator  well  to  obtain  a  board  which  he  had  plaoed  some  place  on 
the  side  of  the  well,  he  lost  his  balance  and  fell  down  the  elevator  shaft 
from  the  third  floor  to  the  basement,  by  reason  of  which  he  was  instantly 
killed."  A  general  utility  man  engaged  in  an  establishment  where  drug^  and 
chemicals  are  manufactured  must  be  presumed  to  participate  more  or  less  in 
the  work  of  the  establishment.  The  deceased  was  engaged  at  the  instant  of 
the  accident  in  building  a  shelf,  but  in  order  to  do  this  it  may  ha;7e  been 
necessary  to  handle  the  drugs  and  chemicals  in  the  building;  that  is,  move 
them  so  as  to  have  room  to  build  the  shelf  and  after  it  was  built  to  place 
them  upon  the  shelf.  In  fact  the  evidence  before  the  Commission  shows  that 
the  deceased  was  required  to  rearrange  cases  and  do  work  of  that  character. 
In  3Iatier  of  McQueeney  v.  Sutphen  d  Myer  (167  App.  Div.  528)  this  court 
said :  ''  If  the  employee  is  engaged  in  an  employment  declared  hazardous  by 
this  law,  but  at  times  may  work  in  a  non>hazardous  employment,  it  la  not 
unreasonable  that  the  injury  should  be  considered  within  the  act  if  the 
employer  fails  to  show  all  the  facts.  •  *  *  If  the  employer  had  insured  in 
the  State  fund,  the  insurance  premium  would  rest  upon  the  basis  that  when 
at  work  for  his  employer  the  claimant  McQueeney  was  to  be  engaged  in  the 
hazardous  business  all  the  while,  and  the  premium  having  been  exacted  upon 
that  basis  prima  fapie  the  loss  should  be  met  upon  that  basis." 

We  think  it  should  be  held  that  the  claimant's  intestate  came  to  his  death 
while  engaged  in  one  of  the  hazardous  employments  enumerated  in  the  act, 
and  that  the  award  of  the  Commission  should  be  affirmed. 

All  concurred,  except  Smith,  P.  J.,  and  Woqdwabd,  J.,  dissenting.  Award 
affirmed.     La/raen  v.  Paine  Drug  Co,^  169  App.  Div.  838,  Kovember  10,  1915. 

The  Court  of  Appeals  afBrmed  the  order  of  the  Appellate  Divi- 
sion in  the  Larsen  case,  saying : 

"  Where,  as  in  this  case,  an  employee  is  injured  while  performing  an  act 
which  is  fairly  incidental  to  the  prosecution  of  a  business  and  appropriate 
in  carrying  it  forward  and  providing  for  its  needs,  he  or  his  dependents  are 
not  to  be  barred  from  recovery  because  such  act  is  not  a  step  wholly  embraced 
in  the  precise  and  characteristic  process  or  operation  which  has  been  made  the 
basis  of  the  group  in  which  employment  is  claimed.** 
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The  full  decision,  which  deals  also  with  the  question  of  pre- 
sumptive evidence^  is  as  follows: 

HiscocK,  J. :  An  award  of  eompenBation  has  bees  made  and  affirmed  in  this 
proceeding  on  the  ground  that  plaintiff's  hnshand  was  killed  as  the  resnlt  of 
an  aeddent  arising  out  of  and  in  the  course  of  his  employment  bj  the  appel- 
lant Paine  Drug  Company,  while  said  employer  was  engaged  in  the  hazardous 
business  of  manufacturing  drugs  and  chemicals  as  defined  in  group  28  of  sec- 
tion 2  of  the  Workmen's  Compensation  Law.  The  only  evidence  concerning 
the  business  in  which  the  employer  was  engaged  is  found  in  its  first  notice 
of  injury  wherein,  in  answer  to  the  question,  '*  Business,  goods  produced, 
work  done  or  kind  of  freight  or  transportation,"  it  is  written  **  drugs  and 
chemieal  supplies,"  and  in  the  proof  of  death  furnished  by  the  affidavit  of 
the  employer  wherein  it  is  stated  that  the  name  of  the  employer  was  the 
Paine  Drag  Company,  and  that  the  kind  and  character  of  the  business  con- 
ducted by  it  was  **  retail  and  wholesale  drugs  and  physicians'  supplies." 

The  eTidenee  in  relation  to  the  goieral  duties  of  the  deceased  was  to  the 
effect  that  he  was  tmykryed  in  the  capacity  of  "  porter,  elevator  and  handy 
man,"  and  that  his  work  "  consisted  of  the  ordinary  work  of  a  porter  and 
elevator  man ;  he  took  in  our  freight  and  packed  aU  goods  to  be  sent  out  by 
freight  or  express;  drew  acids;  did  carpenter  work  and  various  small  repairs, 
and  in  fact  all  the  various  and  varied  work  that  an  unusually  intelligent  and 
reliable  handy  man  could  do  about  a  store  like  ours." 

On  this  evidence  and  some  unquestioned  statements  disclosing  the  particular 
work  being  performed  when  the  accident  occurred  and  upholding  the  finding 
in  that  respect,  the  commission  found  that  said  corporation  was  engaged  in 
the  business  "  of  manufacturing  and  selling  drugs  and  chemicals  and  medicines 
and  pharmaceutical  preparations  at  both  retail  and  wholesale,"  and  that  while 
the  deceased  "  was  engaged  in  building  a  shelf  near  the  elevator  well  ( in  the 
employer's  place  of  business)  and  while  reaching  into  the  elevator  well  to 
obtain  a  board  which  he  had  placed  some  place  on  the  side  of  the  well,  he  lost 
his  balance  and  fell  down  the  elevatoi  shaft  *  *  *  by  reason  of  which 
he  was  instantly  killed." 

It  is  now  urged  that  it  did  not  appear,  firti,  that  the  employer  was  carry- 
ing on  the  hazardous  business  indicated  in  group  28,  or,  tecond,  that  the 
deceased  at  Uie  time  of  his  death  was  engaged  in  any  work  in  the  course 
of  or  connected  with  such  hazardous  employment  even  though  said  business 
was  carried  on  by  the  employer. 

It  may  be  assumed  that  the  statements  made  by  the  employer  and  taken 
into  account  in  making  the  finding  that  it  was  engaged  in  carrying  on  the 
liazardons  business  in  question  are  not  conclusive.  It  is  possible  that  if  the 
Commission  had  been  compelled  to  base  a  finding  solely  on  said  statements 
it  would  not  have  been  strictly  justified  in  drawing  the  conclusion  that  the 
employer  was  doing  anything  more  than  conducting  a  store  for  the  whole- 
sale and  retail  sale  of  drugs  and  chemicals.  But  the  statute  declares  that 
there  shall  be  a  presumption  that  such  a  claim  as  this  comes  within  the  pro- 
visions of  the  statute  "  in  the  absence  of  substantial  evidence  to  the  con- 
trary.** (I  21.)  Without  attempting  to  determine  just  how  broad  an  inter- 
pretation flbould  be  given  to  this  provision  in  respect  of  all  questions  which 
might  arise  in  the  course  of  such  a  claim  as  this,  it  is  clear  that  it  should 
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be  construed  as  compelling  the  Commission  and  oorselves  to  presume  in  this 
ease  that  the  business  conducted  by  the  employer  was  within  the  provisions 
of  the  statute  defining  hazardous  employments  in  the  absence  of  some  sub- 
stantial eridenoe  to  the  contrary.  We  do  not  think  that  any  such  substan- 
tial evidence  overturning  this  presumption  was  furnished  by  the  appellants. 
The  business  described  in  the  statements  before  the  Commission  certainly 
approached  very  closely  to  the  business  of  manufacturing  drugs  and  chemi- 
cals, and  if  it  was  not  the  fact  that  such  manufacturing  was  carried  on,  it 
would  have  been  very  simple,  and  we  think  it  was  necessary,  to  show 
affirmatively  that  the  business  did  not  include  such  feature.  This  was  not 
done  and  the  commission  was  entitled  to  draw  the  conclusion  which  it  did. 

Appellants'  second  proposition  means  that  a  person  engaged  generally  in  an 
employment  which  has  been  defined  as  hazardous  cannot  recover  compensation 
for  injuries  received  while  performing  some  act  not  immediately  connected 
with  what  might  be  deemed  the  hazardous  and  characteristic  feature  of  the 
business,  although  such  act  was  incident  to  the  employment  and  necessary  in 
prosecuting  and  carrying  forward  the  business.  To  illustrate,  in  the  present 
case  it  means  that  no  award  can  be  made  because  the  employee  was  injured 
while  building  a  shelf  for  use  in  the  business  rather  than  engaged  in  the 
immediate  process  of  manufacturing  drugs  and  chemicals,  although  such  shelf 
was  entirely  necessary  in  the  prosecution  of  the  business. 

We  think  this  is  too  narrow  a  view  of  the  statute  and  would  lead  to  limi- 
tations upon  its  application  which  were  not  intended  or  anticipated  by  the 
legislature.  It  is  not  necessary  to  attempt  to  lay  down  a  final  and  universal 
rule  on  that  subject.  We  feel  perfectly  secure,  however,  in  holding  that 
where,  as  in  this  case,  an  employee  is  injured  while  performing  an  act  which 
is  fairly  incidental  to  the  prosecution  of  a  business  and  appropriate  in  carry- 
ing it  forward  and  providing  for  its  needs,  he  or  his  dependents  are  not  to  be 
barred  from  recovery  because  such  act  is  not  a  step  wholly  embraced  in  the 
precise  and  characteristic  process  or  operation  which  has  been  made  the  basis 
of  the  group  in  which  employment  is  claimed.  The  order  should  be  affirmed, 
with  costs.  WiLLABD  Babtlett,  Ch.  J.,  Collin,  Cuddebace,  Hogan,  Sea- 
BURT  and  Pound,  JJ.,  concur.  Order  affirmed.  Lar$en  t.  Paine  Drug  Co., 
218  N.  Y.  252,  May  12,  1916. 

In  Hendricks  v.  Seeman  Bros,  the  Appellate  Division  affinned 
an  award  of  death  benefits  on  the  ground  that  chasing  mischievous 
boys  was  incidental  to  Hendricks'  work  as  helper  on  an  auto- 
mobile truck,  which  in  turn  was  incidental  to  the  driving  of  the 
truck.    The  court  said : 

HowABD,  J.:  The  deceased  was  a  "helper"  on  an  automobile  truck  used 
as  a  delivery  wsgon  by  his  employers  who  were  wholesale  grocers.  While  the 
vehicle  was  proceeding  along  Broadway  in  New  York  city  some  boys  were 
hanging  on  the  rear  of  the  truck.  The  deceased  ordered  the  boys  to  get  oS, 
but  they  refused  to  do  so,  whereupon  he  jumped  oflf  the  truck  to  drive  them 
away,  and  in  doing  so  fell  upon  the  pavement,  fractured  his  skull  and  death 
resulted. 


Digitized  by  VjOOQIC 


WoKK  Incidental  191 

Under  group  41  of  section  2  of  the  Workmen's  Compensation  Law  (ConsoL 
Laws,  chap.  67;  Laws  of  1914,  chap.  41),  the  operation  of  a  truck  on  a  high- 
way is  a  hazardous  employment  for  which  compensation  may  be  awarded  in 
ease  of  an  accident  which  results  in  injuries.  It  is  conceded  by  the  appellant 
that  the  operation  of  the  vehicle  in  question  comes  within  the  language  of 
group  41,  but  it  is  contended  that  the  helper  on  such  a  truck  is  not  one  who 
operates  the  truck.  If  the  word  "  operation  "  is  to  be  restricted  to  the  actual 
process  of  driving  the  truck,  that  is,  steering  it  and  manipulating  the  brakes 
and  levers,  then,  of  course,  the  deceased  was  not  engaged  in  the  operation  of 
this  truck.  But  no  rach  narrow  construction  should  be  placed  upon  the  ex- 
pression **  operation  •  •  ♦  of  *  *  *  trucks."  In  order  to  operate  this 
truck  used  in  the  wholesale  grocery  business,  the  proprietors  of  the  eonoem 
found  it  necessary  to  employ  two  men.  There  were  other  duties  required  of 
these  men  beyond  the  mere  matter  of  driving  the  truck.  Presumably  goods 
were  to  be  loaded  and  unloaded  and  delivered;  and  in  driving  through  the 
streets  of  the  city  it  was  thought  necessary  by  the  employers,  very  likely,  to 
have  one  pcf  son  guard  and  look  aft^  the  load  to  prevent  articles  being  lost  or 
stolen,  while  the  other  person  was  driving  the  truck.  All  these  various  labors 
made  up  the  duties  of  the  men  and  constituted  the  operation  of  the  truck. 
Therefore,  it  must  be  held  that  the  deceased  was  engaged  in  the  operation  of 
the  vehicle. 

And  we  think  his  injuries  arose  out  of  and  in  the  course  of  his  employ- 
ment. (See  I  IQ.)  It  was  undoubtedly  a  part  of  his  duty  to  protect  the  load 
and  drive  away  meddlesome  persons  and  mischievous  boys.  Certainly  his 
injury  arose  "out  of"  the  fact  that  he  was  employed  on  the  truck  and  it 
may  be  fairly  said  it  arose  "  in  the  course  of  "  his  duty  to  keep  these  trouble- 
some boys  from  doing  damage  to  his  employers'  wagon  and  goods.  In  attempt- 
ing to  perform  this  duty  he  was  fatally  injured.  That  he  was  impetuous  and 
imprudent,  if  such  be  the  fact,  bears  not  at  all  upon  the  question  before  us. 
The  English  cases  cited  by  the  appellants  are  not  sufficiently  parallel  with  the 
case  at  bar  to  serve  as  a  guide  to  us  here. 

The  Commission  has  found  as  a  fact  that  the  mother  and  brother  of  the 
deceased  were  depend^it  on  him  for  support  at  the  time  of  his  death.  We 
believe  the  evidence  fairly  warranted  this  finding;  but,  in  any  event,  under 
section  20  of  the  act,  wh»i  there  is  any  evidence,  the  decision  of  the  Com- 
mission is  final  and  this  court  is  not  authoriKcd  to  review.  (See,  also  Laws 
of  1915,  chap.  167,  amdg.  said  $  20.)  The  award  should  be  affirmed.  Award 
unanimouBly  afijrmed.  Hendrickt  v.  Beeman  Bros,,  170  App.  Biv.  133, 
November  15,  1915. 

In  Milter  v.  Taylor,  tiie.  Appellate  Division  affirmed  an  award 
of  death  benefits  on  the  ground  that  delivering  a  package  is  in- 
cidental to  operating  a  truck.    The  court  said : 

Lton,  J.:  The  single  question  involved  upon  this  appeal  is  whether  the 
accidental  injury  causing  the  death  of  deceased  arose  out  of  his  employment. 

The  American  Express  Company  was  engaged  in  a  general  express  business. 
The  deceased  was  the  driver  of  one  of  its  motor  trucks  at  Buffalo,  N.  Y. 
Prior  to  that  he  was  the  driver  of  one  of  its  wagons.    On  December  2,  1915, 
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while  Grossing  a  street  on  his  way  from  his  trudc  to  driirer  sn  express  pack« 
a^  he  was  struck  by  an  automobile  and  received  injuries  whieh  eauaed  liis 
death  two  days  laiwr. 

Conoededly  the  injuries  were  reeetred  by  the  deoeased  in  the  eourse  of  his 
employment  The  defendant  contends,  however,  that  the  injuries  did  sot 
arise  out  oi  the  employment  and  cites  in  its  brief  as  justilying  such  defense 
the  cases  of  Newmim  v.  Newman,  218  N.  Y.  325;  Matter  of  Moore  y.  Lehigh 
Valley  R.  B.  Co,  (169  App.  Div.  177;  affd.  217  N.  Y.  ©7),  and  MaUer  of 
CoateUo  T.  Twylor  (Id.  179). 

In  the  Newman  case  the  deceased  had  put  up  his  hsrse  and  wagon  senreral 
hours  before  receiving  the  injury  and  was  making  the  delivery  on  foot  entirely 
independently  of  the  use  of  his  horse  and  wagon  and  not  ss  sa  incident  of  the 
operation  on  the  street  of  a  vehksls  as  in  the  case  at  bar,  and,  henoe,  was  not 
engaged  in  one  of  the  hazardous  employments  s{>ecified  in  the  Workraem's 
Compensation  Law.  (Conaol.  Laws^  <^ap.  07;  Laws  of  ldl4,  chap.  41.)  The 
Moore  case  is  cited  simply  as  authority  for  the  undisputed  proposition  thai 
the  injuries  must  have  arisen  both  out  of  and  in  ths  course  of  the  employ- 
ment. The  CosteUo  case  is  sought  to  be  distim^ishod  from  the  esse  ai  bsur 
and  to  be  considered  an  authority  for  revwsal  as  holding  that  it  is  the  bnsi- 
ness  of  the  cars  and  operation  of  the  horse  and  wagon  which  is  considered 
hazardous  and  not  the  employment  of  a  deli  very  man  especially  when  he  in 
delivering  on  foot.  While  the  question  at  issue  here  was  not  involved  in  that 
case,  that  decision  expressly  holds  that  the  business  of  operating  vehicles  was 
intended  to  be  covered  by  the  act.  The  aet  of  deoeased  in  leaving  his  vehids 
and  delivering  the  express  package  on  foot  was  a  necessary  inckieat  of  the 
operation  of  the  vehicle  as  an  express  delivery  car  and  so  doing  was  within 
the  scope  of  his  employment.  la  the  recent  case  of  MtUier  of  Dale  v.  Baundert 
Bros.  (218  N.  Y.  59)  Judge  Pound,  in  citing  the  Costello  case»  eshid: 

**  The  duties  of  a  teamster  properly  include  the  loading  of  his  wagon,  and 
are  not  limited  to  the  driving  of  the  team." 

I  think  the  award  was  clearly  right  and  should  be  affirmed.  Award  unani- 
mously affirmed.    Miller  v.  Taylor,  173  App.  Div.  865,  June  30,  1916. 

In  Olatzl  V.  Stvmpp  the  Appellate  Diyision,  by  decision  with- 
out opinion,  June  30,  1916,  aiBrmed  an  award  of  djeath  benefits 
on  the  ground  that  adjusting  a  window  box  for  a  custonoier  is 
incidental  to  driving  a  florist's  wagon.  The  pertinent  part  of  the 
Commission's  ruling  is  as  follows: 

By  the  Commission. —  On  November  8,  1915,  the  day  when  Fraits  Glatel 
received  his  injuries  which  resulted  in  his  death,  he  resided  at  Fifth  street, 
Mamaroneek,  N.  Y.,  and  was  employed  as  a  driver  of  a  wagon  by  G.  E.  M. 
Slumpp  who  was  engaged  in  the  florist  busuksss  with  a  place  of  business  at 
Xo.  761  Fifth  avenue,  New  York  city.  The  duties  of  Franz  Glatel  were  to 
drive  the  wagon,  and  if  necessary  to  assist  in  delivering  goods,  such  assistance 
to  be  rendered  to  a  man  who  went  on  the  wagon  for  the  purpose  of  making 
deliveries. 

On  said  date  said  Glatel  drove  hie  employer's  wagon  to  No.  4  East  Sfixty- 
fourth  street,  borough  of  Manhattan,  city  of  New  York,  where  some  flowers 
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were  to  be  delivered.  Arriying  at  that  place,  the  other  man  on  the  wagon 
deliyered  the  flowers  and  Qlatel  and  the  other  man  proceeded  to  adjust  a 
window  box  in  the  house.  For  this  purpose  Glatel  got  up  on  a  ladder  in 
front  of  the  house,  and  while  he  was  woi^ing  at  this,  he  lost  his  balance  and 
fell  into  the  front  of  the  areaway,  and  the  window  box  fell  on  top  of  him, 
causing  a  compound  fracture  of  left  thumb,  and  lacerations  of  the  same.  On 
or  about  November  seventeenth,  the  wound  showed  evidences  of  infection,  and 
tetsnus  developed  and  on  November  24,  1015,  Frana  Glatel  died  from  tetanus 
which  had  developed  as  a  result  of  his  injury.  The  work  of  assisting  and 
delivering  goods  was  incidental  to  the  operation  of  the  vehicle.  Olai0l  v. 
Stumpp,  S.  D.  B.,  VOL  6^  p.  807,  December  20,  1016.* 

In  Berliner  v.  Ritchie  A  ComeU  the  Appellate  Division,  by 
decision  without  opinion,  January  5,  1916,  affirmed  an  award  of 
compensation  to  an  inside  salesman  and  stock-keeper  on  the  ground 
that  looking  at  the  ticket  on  a  piece  of  cloth  is  incidental  to  making 
clothes.  The  pertinent  part  of  the  Commission's  ruling  is  as 
follows: 

1.  On  May  5,  1016,  the  day  when  Charles  Berliner  received  his  injuries,  he 
resided  at  143  West  One  Hundred  and  Forty-second  street,  New  York  city, 
and  was  employed  as  a  salesman,  stock-keeper,  window  dresser  and  a  measurer 
of , customers  for  clothing  to  be  manufactured  by  Ritchie  k  GomeU,  who  con- 
ducted the  business  of  tailors  at  140  West  Thirty-eighth  street.  New  York 
city. 

2.  On  said  date  when  Charles  Berliner  was  working  for  his  employer  at  his 
employer's  premises  and  was  on  a  step  ladder  looking  at  the  tidcet  on  a 
piece  of  cloth  which  was  to  be  used  in  the  making  of  a  suit  of  clothes,  the 
ladder  gave  away,  causing  him  to  fall,  as  a  result  of  which  he  fractured  his 
left  ankle,  causing  a  rupture  of  the  ligaments  of  the  same,  by  reason  of  which 
injury  he  was  disabled  from  working  from  the  date  of  the  said  accident  to 
July  13,  1915.  Berliner  v.  Ritchie  d  ComeU,  S.  D.  R.,  vol.  4,  p.  446,  July  12, 
1916;  172  App.  Div.  013,  Jan.  6,  1016. 

In  Benton  v.  Fraser  the  Appellate  Division,  by  decision  with- 
out opinion,  January  5,  1916,  affirmed  an  award  of  compensation 
to  an  outside  salesman  on  the  ground  that  inspection  of  machinery 
installed  in  a  customer's  plant  is  incidental  to  manufacture  of 
the  machinery.  (S.  D.  R,  vol,  5,  p.  392;  172  App.  Div.  913.) 
The  Court  of  Appeals  affirmed  the  award  in  the  following  opinion : 

WnxABD  BABTunr,  Gh.  J. :  The  respondent,  when  injured,  was  employed  as 
a  salesman  by  Qeorge  H.  Fraser  of  Brooklyn,  who  was  there  engaged  in  the 
business  of  manufacturing  and  selling  machinery.  Such  is  the  finding  of  the 
Btate  industrial  commission.  The  term  "  salesman,"  however,  is  not  accurately 
descriptive  of  the  whole  of  his  duties,  for  the  commission  has  foimd  further 

•The  Qlatel  award  was  rvrccMd  bj  tfaa  Court  of  Appeala,  Jaaosnr  80, 1017. 
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that  "  as  a  Balesman  his  duties  were  to  inspect  the  mac]iincry  at  the  plant. 
*  *  *  It  was  customary  for  him,  while  going  the  rounds  of  the  different 
manufacturing  plants  soliciting  orders  to  inspect  the  machinery  already  in- 
stalled and  listen  to  any  complaints  or  suggestions  which  might  he  made  hy 
the  persons  who  were  using  machinery  which  had  been  bought  from  George  H. 
Fraser,  his  employer/'  In 'other  words,  he  was  an  inspector  as  well  aa  a 
seller  of  machinery. 

The  manufacture  of  machinery  is  classified  as  a  hazardous  employment 
under  group  21  in  the  Workmen's  Compensation  Law.  It  may  well  be  that 
a  salesman  employed  by  a  manufacturer  of  machinery  simply  and  solely  to  sell 
his  products,  and  who  never  had  anything  to  do  with  the  machinery  in  opera- 
tion or  the  process  of  manufacture,  would  not  be  entitled  to  the  benefits  of 
the  act;  but  when  such  an  employee  performs  functions  which  bring  him  into 
direct  contact  with  the  machinery  itself,  even  when  in  operation,  he  may  be  as 
much  exposed  to  danger  as  any  workman,  and  I  think  his  case  falls  within 
the  letter  and  spirit  of  the  statute. 

The  respcHident  was  sent  by  his  employer  to  the  plant  of  the  Atlas  Portland 
Cement  Company  (to  which  he  had  sold  come  machinery)  at  Northamptitm, 
Pa.,  "  and  while  he  was  present  at  a  demonetration  of  the  operation  of  that 
machinery,"  a  piece  of  it  fell  upon  his  foot  and  occasioned  injuries  which 
required  the  amputation  of  a  portion  of  the  great  toe.  The  state  industrial 
commission  has  awarded  him  compensation  at  the  rate  of  $15  a  week  for 
thirty-eight  weeks,  on  the  ground  that  this  injury  arose  out  of  and  in  the 
course  of  his  employment.  We  are  asked  to  reverse  this  awca>d  because  ( 1 ) 
the  respondent  was  not  engaged  in  a  hazardous  employment;  and  (2)  because 
he  was  not  engaged  in  any  hazardous  work  at  the  time  of  the  accident. 

I  think  neither  of  these  objections  to  the  decision  of  the  commission  is 
well  taken.  The  manufacture  of  machinery  is  declared  to  be  a  hazardous 
employment  by  the  express  language  of  the  Workmen's  Compensation  Act 
itself;  and  an  employee  of  a  person  engaged  in  such  manufacture  whose  duty 
it  is  to  inspect  the  machinery  which  he  has  sold  and  who  customarily  does  so 
after  it  is  put  in  place  at  the  different  plants  where  it  h&s  been  installed,  is 
engaged  in  the  hazardous  employment  of  his  master.  That  the  work  actually 
was  hazardous  in  the  present  instance  would  seem  to  be  sufficiently  indicated 
by  the  occurrence  of  the  accident. 

Our  attention  is  called  to  Matter  of  Wilson  t.  Dorflinger  d  Sons  (218  K.  T. 
84>),  in  which  it  was  held  that  the  business  of  selling  glassware,  carried  on 
by  the  firm  against  which  the  claim  was  made,  was  not  included  in  group  20 
of  the  Workmen's  Compensation  Law,  which  covers  the  manufacture  of  glass, 
glass  products,  glassware,  porcelain  and  pottery.  That  case,  however,  involved 
no  such  question  as  that  presented  here,  which  is  whether  a  salesman  employed 
by  a  manufacturer  of  machinery  whose  duties  require  him  to  inspect  it  gen- 
erally and  who  does  inspect  it  after  it  is  set  up  and  in  operation,  may  not  be 
regarded  as  employed  in  the  manufacture  of  machinery,  one  of  the  employ- 
ments pronounced  hazardous  by  the  statute.  In  the  Wilson  case,  the  selling 
of  glassware  was  an  independent  business,  wholly  separated  from  the  manu- 
facture of  the  product. 

I  advise  the  affirmance  of  the  order  appealed  from,  with  costs.  Hisoock, 
Chase,  Collin,  C^jddeback,  Hogan  and  Cabdozo,  JJ.,  concur.  Order  affirmed. 
Benton  v.  Eraser,  219  N.  Y.  210,  October  31,  1916. 
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In  Praino  v.  Peloso,  171  App.  Div.  963,  November  11,  1915, 
the  Appellate  Division,  by  decision  without  opinion,  affirmed  an 
award  of  compensation  to  a  janitor,  on  the  ground  that  chopping 
wood  may  be  incidental  to  the  operation  of  a  boiler.  Basing  its 
ruling  upon  this  decision,  the  Commission,  in  Kieman  v.  Scher- 
merhom  Estate,  S.  D.  R,  vol.  8,  p.  483,  May  3, 1916,  has  awarded 
death  benefits  to  the  widow  of  a  janitor  mortally  hurt  by  a  fall, 
on  the  ground  that  removing  ashes  from  a  cellar  may  be  incidental 
to  the  operation  of  a  boiler. 

Moving  a  piano  is  incidental  to  the  manufacture  of  pianoe: 
Moonsy  v.  Weber  Piano  Co.,  S.  D.  R,  vol.  6,  p.  396,  August  11, 
1915;  172  App.  Div.  917,  January  18,  1916;  and  unloading  beef 
to  meat  packing:  Meyer  v.  Morris  A  Co.,  S.  D.  R,  vol.  6,  p.  339, 
November  29,  1915;  173  App.  Div.  990,  May  18,  1916;  —  N.  Y, 
— ,  December  12,  1916.  The  Appellate  Division  affirmed  these 
two  awards  without  opinion.  The  Court  of  Appeals  affirmed  the 
Meyer  award  without  opinion. 

3.  The  employee  is  injured  while  coming  to,  or  leaving  work. — 
Even  when  an  employee  is  injured  while  coming  to,  or  leaving 
work,  he  may  have  compensation.  Under  the  heading,  "  Injuries 
of  employees  during  absence  from  duty,"  p.  74,  above,  the  ques- 
tion just  where  and  when  an  employee's  employment  ceases  or 
begins  as  he  quits  work  at  night  or  comes  to  work  in  the  morning 
has  already  been  considered  in  the  light  of  cases  denying  awards. 
A  nimiber  of  court  and  commission  cases  illustrating  the  making 
of  awards  under  such  circumstances  are  noticed  here. 

A  subway  shorer  who  had  reported  late  and  had  been  suspended 
by  his  boss  fell  from  a  footpath  and  was  killed  while  leaving  the 
work  and  going  to  an  exit.  The  Appellate  Division  upheld  a 
compensation  award  with  the  following  opinion: 

Kellogg,  P.  J.:  The  deceased  had  been  in  the  employ  of  the  employer 
appellant  for  about  eight  months,  receiving  three  dollars  and  sixty-eight 
cents  per  day,  payable  weekly.  On  Monday,  April  27,  1916,  he  worked  as 
usual.  Upon  appearing  for  work  in  the  subway  Tuesday  morning,  dressed 
in  his  overalls,  he  was  a  little  late  and  the  superintendent  told  him  he  need 
not  work.  He  excused  him  from  work,  not  because  he  was  late,  but  because 
he  felt  that  he  had  been  drinking  some  and  was  not  in  a  fit  condition  to 
engage  in  the  dangerous  kind  of  work  which  he  had  been  doing.  He  started 
to  leave  the  subway  and  tripped  and  fell,  receiving  the  injury  complained  of. 
The  appeal  proceeds  upon  the  theory  that  he  was  not  a  regular  employee, 
but  was  there  asking  for  work,  which  was  refused,  and  that  he  was  not, 
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99  Tex.  547;  Elliott  ▼.  Rem,  6  W.  0.  G.  27;  Zahriskie  ▼.  Erie  R.  Co,,  85  N.  J. 
L.  157.)  Her  being  there  was  reasonably  incidental  to  and  within  the  scope 
of  her  employment.  It  was  in  the  interest  of  her  employer  as  well  as  of  her- 
self that  she  should  be  able  to  continue  her  work  without  physical 
inconvenience. 

Had  an  accidental  injury  resulted  from  the  condition  of  the  room,  or  of  the 
toilet  appliances,  the  injury  might  properly  have  been  held  to  have  arisen 
out  of  the  employment.  In  fact,  had  there  been  a  nail  or  a  scissors  blade 
imbedded  in  the  wood  and.  projecting  from  the  side  of  the  partition,  which 
accidentally  injured  her  eye  as  she  turned  to  see  what  touched  her,  I  think 
the  injury  would  have  been  incidental  to  the  use  of  the  room  for  toilet  pur- 
poses, and  the  claimant  entitled  to  sn  award.'' 

The  Appellate  Division  unanimously  and  without  opinion 
affirmed  an  award  to  the  dependents  of  a  subway  laborer  who  lost 
his  life  by  falling  into  a  sewer  while  attending  to  a  call  of  nature, 
Cino  V.  Morton  &  Oorman  Contracting  Co,,  S.  D.  R.,  vol.  5,  p.  387, 
August  3,  1915;  172  App.  Div.  917,  January  18,  1916.  In  a 
case  affirmed  by  the  Appellate  Division,  Sept.  13,  1916,  a  driver 
had  stepped  on  a  nail  and  died  from  lockjaw.  It  was  thought  that 
the  accident  might  have  occurred  while  he  was  attending  a  call 
of  nature:  The  report  to  the  Commission  recommending  an  award 
to  his  widow  cited  precedents  as  follows: 


Bradbury's  Workmen's  Compensation  Law,  page  410,  writing  on  the 
of  McLaughUn  v.  Anderson  (1911),  48  Scotch  L.  R.  349,  4  B.  W.  C.  C.  376; 
the  court  applied  the  rule  laid  down  by  the  lord  chanceUor  in  the  case  of 
Moore  y.  Manchester  Lines  (1910),  A.  C.  498,  as  follows:  "I  think  an 
accident  befalls  a  man  in  the  course  of  his  employment  if  it  occurs  while  he 
is  doing  what  a  man  so  employed  may  reasonably  do  within  the  time  during 
which  he  is  employed  and  at  a  place  where  he  may  reasonably  be  during  that 
time  to  do  that  thing." 

It  seems  to  me  the  lord  chancellor  might  justly  have  prefixed  to  the  clause, 
"  in  the  course  of  his  employment,"  the  words,  **  arising  out  of,"  making  it 
read,  **  arising  out  of  and  in  the  course  of  his  employment." 

The  same  work,  page  451,  cites  the  foUowing  case:  "During  the  dinner 
hour  a  man  met  with  an  accident  when  returning  from  a  place  where  he 
had  gone  to  relieve  nature,  and  it  was  held  that  the  accident  arose  out  of 
and  in  the  course  of  his  employment."  Elliott  v.  Rex,  (904)  6  W.  C.  O.  27. 
Putnam  v.  Murray,  S.  D.  R.,  vol.  6,  p.  355,  December  6,  1915;  8.  D.  R.,  vol.  7, 
p.  407,  February  3,  1916;  174  App.  Div.  720,  September  13,  1916. 

7.  The  employee  is  injured  ivfitJe  seekin/j  shelter  from  storm, — 
Even  an  employee  seeking  shelter  from  a  storm  at  the  time  of  his 
injury  may  have  compensation.  Ralph  Raymond  Moore,  a  line- 
man helping  to  relocate  his  employer's  telegraph  system,  found 
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shelter  from  a  rain  storm  under  railroad  cars  on  a  siding.  The 
cars,  pushed  by  an  engine,  cut  of!  his  l^s.  The  Workmen's  Com- 
pensation Commissfon  awarded  him  two-thirds  of  his  weekly  wages 
for  life,  S.  D.  R,  vol.  2,  p.  472,  October  30,  1914.  The  Appt'llate 
Division  and  the  Court  of  Appeals  affirmed  the  award,  the  latter 
without  opinion,  217  N.  Y.  627,  January  25,  1916.  The  Appel- 
late Division  said: 

**  Obtaining  shelter  from  a  violent  storm  in  order  that  he  might  he  able  to 
resume  work  when  the  storm  was  over,  was  not  only  necessary  to  the  preser- 
ration  of  the  claimant's  health  and  perhaps  his  life,  but  was  incident  to  the 
claimant's  work,  and  was  an  act  promoting  the  business  of  the  master." 

The  opinion  in  full  is  as  follows: 

Ltow,  J. :  This  is  an  appeal  from  an  award  under  the  Workmen's  Compen- 
sation Law.  The  vital  question  involved  is  whether  the  injury  sustained  by 
the  claimant  arose  out  of  his  employment.  The  claimant  was  a  lineman 
in  the  employ  of  the  defendant,  which  owned  and  operated  a  steam  railroad, 
and  maintained  a  line  of  poles  along  its  right  of  way  from  Jersey  City,  N.  J., 
to  Buffalo,  N.  Y.,  passing  through  the  town  of  Le  Roy,  N.  Y.  These  poles 
carried  telegraph  and  telephone  wires  used  by  the  appellant  in  its  com- 
mercial business,  and  for  the  guidance,  through  its  signal  system,  of  its 
engineers  operating  interstate  and  intrastate  trains;  and  also  carried  wires 
operated  by  the  Western  Union  Telegraph  Company  under  some  arrangement 
with  the  defendant. 

At  North  Le  Roy,  N.  Y.,  the  defendant's  line  of  poles  waa  located  in  such 
dangerous  proximity  to  a  switch,  known  as  the  Buffalo,  Rochester  and  Pitts- 
burg switch,  that  it  was  decided  by  the  defendant  to  relocate  the  line  at  that 
point.  For  this  purpose  the  defendant,  at  the  time  the  claimant  was  injured, 
was  erecting  a  new  line  of  poles  and  wires  upon  the  opposite  side  of  its 
track,  not  disturbing  the  former  line,  which  it  intended  to  continue  to  use 
until  the  construction  of  the  new  line  had  been  completed  and  connection 
made  with  it. 

On  July  23,  1014,  prior  to  connection  having  been  made  with  the  new  line, 
and  while  the  claimant  was  working  thereon,  a  violent  rainstorm  arose.  It 
was  not  the  custom  of  the  defendant  to  furnish  shelter  for  its  linemen  in 
the  event  of  sudden  storms,  and  there  was  no  rule  of  the  defendant  as  to  what 
the  men  were  to  do  in  such  contingency,  but  each  man  was  supposed  to  find 
shelter  wherever  he  could.  The  defendant  was  not  accustomed  to  make  any 
deductions  in  the  wages  of  its  linemen  by  reason  of  sudden  storms  interfering 
with  the  work,  and  the  defendant  made  no  such  deduction  upon  this  occasion. 
Claimant  and  several  of  the  other  workmen  stood  under  a  tree  until  it  no 
longer  furnished  protection.  Some  of  the  men  went  into  a  paper  mill  near  by. 
There  being  no  more  room  there,  and  apparently  no  other  available  shelter, 
the  defendant's  foreman,  the  claimant,  and  two  other  of  defendant's  workmen 
found  shelter  under  cars  standing  upon  this  switch,  about  a  quarter  of  a 
mile  from  the  place  where  they  had  been  working.  While  there  an  engine 
of  the  Buffalo*   Rochester  and  Pittsburg  Railroad  Company  moved  the  cars 
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Btanding  upon  the  switch,  and  the  d&imant,  who  was  sitting  with  his  arms 
folded,  was  struck  upon  the  forehead  by  a  projection  of  the  car  and  fell  over, 
and  in  some  manner  his  legs  came  upon  the  track  and  were  run  over  and 
cut  off  below  the  knees.  The  claimant  had  not  been  forbidden  to  seek  shelter 
under  cars,  and  there  was  no  rule  of  the  defendant  to  that  effect.  The  Work- 
men's Compensation  Commission  awarded  the  claimant,  in  the  absence  of 
proof  to  the  contrary,  as  for  a  permanent  total  disability,  two-thirds  of  his 
weekly  wages  for  the  remainder  of  his  life.  Upon  the  hearing  before  the 
Commission  the  defendant  contended  that  being  an  interstate  railroad  its 
employees  did  not  come  within  the  provisions  of  the  Workmen's  Compen- 
sation Law.  The  appellant  has  taken  this  appeal  from  the  award,  basing 
its  claim  of  right  to  reversal  upon  the  grounds  that  the  Workmen's  Compen- 
sation Law  is  unconstitutional,  in  that  it  contravenes  the  provisions  of  the 
Fourteenth  Amendment  of  the  Federal  Constitution;  that  at  the  time  of 
receiving  the  injury  the  claimant  was  engaged  in  interstate  conunerce,  and 
that  Congress,  in  passing  the  Safety  Appliance  Acts,  Hours  of  Service  and 
Employers'  Liability  Acts,  had  fully  legislated  with  reference  to  the  subject 
of  interstate  commerce,  to  the  ezdusion  of  aU  State  legislation;  that  the 
State  Compensation  Commission  was  without  authority  to  make  an  award 
for  the  reason  that  the  claimant  was  not  engaged  in  State  commerce  at  the 
time  of  receiving  his  injury  within  the  provisions  of  section  114  of  the 
Workmen's  Compensation  Law;  and  also  upon  the  ground  that  the  injury 
to  claimant  did  not  arise  out  of  and  in  the  course  of  his  employment. 

In  the  case  of  Matter  of  Jensen  v.  Southern  Pacific  Co,  ( 167  App.  Div.  945), 
and  in  the  cases  of  Matter  of  Bums  v.  Southern  Pacific  Co.  (Id.)  and  Matter 
of  Walker  v.  Clyde  Steamship  Co.  (Id.),  argued  therewith,  decided  by  us  at 
the  March  term,  now  before  the  Court  of  Appeals,  we  held  the  Workmen's 
Compensation  Law  to  be  constitutional;  and  in  the  case  of  Matter  of  Winfield 
V.  N.  T.  C.  d  H.  R.  R.  R.  Co.  (168  App.  Div.  361),  decided  by  us  by  a  divided 
court  at  the  May  term,  we  held  that  the  claimant  although  engaged  in  inter- 
state commerce  was  not  excluded  by  section  114  of  the  Workmen's  Compensa- 
tion Law  from  claiming  benefits  under  that  law,  where  the  injury  was  in  no 
way  attributable  to  the  negligence  of  the  employer  but  was  as  to  it  wholly 
accidental. 

In  view  of  these  decisions  the  questions  involved  therein  are  no  longer 
open  ones  in  this  court,  and  the  only  question  which  need  now  be  considered 
is  whether  the  injury  sustained  by  the  claimant  arose  out  of  and  in  the 
course  of  his  employment,  within  the  intent  of  the  act.  Section  10  of  the 
Workmen's  Compensation  Law  (Consol.  Laws,  chap.  67;  Laws  of  1913, 
chap.  816,  as  re-enacted  and  amd.  by  Laws  of  1914,  chap.  41)  provides  that 
''  Every  employer  subject  to  the  provisions  of  this  chapter  shall  pay  or 
provide  as  required  by  this  chapter  compensation  according  to  the  schedule? 
of  this  article  for  the  disability  or  death  of  his  employee  resulting  from  an 
accidental  personal  injury  sustained  by  the  employee  arising  out  of  and  in 
the  course  of  his  employment,  without  r^ard  to  fault  as  a  cause  of  such 
injury,  except  where  the  injury  is  occasioned  by  the  willful  intention  of  the 
injured  employee  to  bring  about  the  injury  or  death  of  himself  or  of  another, 
or  where  the  injury  results  solely  from  the  intoxication  of  the  injured 
employee  while  on  duty."    The  construction  of  telegraph  and  telephone  lines 
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wa&  one  of  the  employments  covered  hj  the  Workmen's  Gompensatioii  Law. 
Concededly,  the  injury  to  the  claimant  was  not  occasioned  by  his  willful 
intention  or  intoodeation,  and  was  accidental  within  the  meaning  of  the 
statute. 

The  House  of  Lords  defined  the  meaning  of  "  personal  injury  by  accident " 
in  the  English  Workmen's  Compensation  Act,  1697  (00  ft  61  Vict.,  chap.  37, 
§  1 )  as  "  an  unlocked  for  mishap  or  an  untoward  event  which  is  not  expected 
or  deeigned.''  {FmUm  v.  Thorley  A  Co.  Ltd.,  L.  R.  [1903]  A.  G.  443; 
6  W.  C.  C.  1.)  The  meaning  of  the  word  "accident"  as  contained  in  the 
New  Jersey  Compensation  Act,  which  is  there  known  as  the  Employers' 
liability  Act  (Laws  of  1911,  chap.  96),  is  an  unlooked  for  and  untoward 
evoit  which  is  not  expected  or  designed.  {Bryant  v.  FisseU,  84  N.  J.  Law, 
72,  76.)  The  United  States  Supreme  Court  has  defined  the  term  *"  accidental," 
as  used  in  an  accidental  insurance  policy,  as  used  *'  in  its  ordinary,  popular 
sense,  as  meaning  'happening  by  chance;  unexpectedly  taking  place;  not 
according  to  the  usual  course  of  things;  or  not  as  expected; '  *  *  *  if  a 
result  is  such  as  foUows  from  ordinary  means,  voluntarily  employed,  in  a 
not  imusual  or  unexpected  way,  it  cannot  be  caUed  a  result  effected  by 
accidental  means;  but  *  *  *  if,  in  the  act  which  precedes  the  injury, 
something  unforeseen,  unexpected,  unusual  occurs  which  produces  the  injury, 
then  the  injury  has  resulted  through  accidental  means."  {Mutual  Accident 
Asrni.  V.  Barry,  131  U.  S.  100,  121.) 

The  use  of  the  conjunctive  in  the  section  above  quoted  indicates  that  the 
accidental  injury  must  both  arise  out  of  and  in  the  course  of  the  employment. 
An  accidental  injury  sustained  during  the  course  of  the  employment, 
but  not  arising  out  of  the  employment,  as  well  as  such  an  injury  arising 
out  of  the  employment,  but  not  sustained  during  the  course  of  the  employ- 
ment does  not  fall  within  the  provisions  of  the  Workmen's  Compensation  Law. 
That  the  injury  was  sustained  by  claimant  during  the  course,  that  is,  the 
period,  or  time  or  extent  of  the  employment,  is  not  seriously  disputed  by  the 
defendant;  but  the  defendant  strenuously  contends  that  the  injury  did  not 
arise  out  of  the  employment.  That  the  injuries  occurred  during  working 
hours  which  were  continuous;  that  it  was  customary  for  defendant's  linemen 
to  cease  work  and  obtain  'shelter  during  sudden  storms,  and  that  no  deduction 
was  made  from  the  ordinary  daily  wages  paid  the  workmen'  by  reason  thereof 
is  conceded.  It  was  not  only  customary  that  the  claimant  should  seek 
shelter  from  the  storm,  but  doing  so  was  not  a  remote,  but  a  necessary  and 
unquestionably  frequent  incident  of  his  employment  during,  the  summer 
months.  Had  he  taken  shelter  in  the  paper  mill  and  the  roof  fallen  in,  or 
the  floor  given  way,  and  he  been  accidentally  injured,  he  would  have  been 
entitled  to  the  benefit  of  the  Workmen's  Compensation  Law.  Whether  a 
place  in  a  stone  crusher  being  operated  by  machinery,  or  under  a  car  standing 
upon  a  switch,  was  the  safer  place,  does  not  appear.  The  four  linemen  chose 
places  under  the  cars.  However,  assuming  that  the  place  under  the  car 
was  the  more  dangerous,  the  fact  that  the  plaintiff's  judgment  led  him  to 
choose  it  and  that  he  was  injured  there  does  not  bar  him  from  the  operation 
of  the  act.  Contributory  negligence  furnishes  no  ground  pf  defense.  This 
Workmen's  Compensation  Law  says  that  the  employer  shall  provide  compen- 
sation "without  regard  to  fault  as  a  cause  of  such  injury."  The  risk  of 
accidental  injury  was  incidental  to  the  claimant  seeking  and  obtaining  shelter, 
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and  to  his  employment,  and  was  fairly  within  the  contemplation  of  botk 
employer  and  employee.  The  act  of  seeking  and  obtaining  shelter  arose  out 
of,  that  is,  was  within  the  scope  or  the  sphere  of  his  employment,  and  was 
a  necessary  adjunct  and  an  incident  to  his  engaging  in  and  continuing  such 
employment.  The  language  "  arising  out  of  and  in  the  course  of  the  employ- 
ment" is  also  used  in  the  English  act  (supra),  and  we  may,  therefore, 
properly  examine  the  decisions  of  the  courts  of  that  country  for  their  views 
as  to  the  construction  of  this  language  as  applied  to  cases  more  or  less  similar 
to  the  case  before  us.  (See,  also,  English  Workmen's  Ck)mpen8ation  Act, 
1906  [6  Edw.  7,  chap.  58],  §  1.)  Where  by  an  arrangement  between  a  railway 
company  and  certain  employees  they  were  allowed  to  go  to  a  cabin  on  the 
railway  company's  premises  for  certain  meals,  and  one  of  such  employees  was 
returning  from  the  cabin  after  having  a  meal  there,  and  was  knocked  down 
by  a  car  which  was  being  shunted  on  one  of  the  company's  trades,  it  was  held 
that  the  injury  arose  out  of  and  in  the  course  of  the  employment.  ( Eamahaw 
V.  Lancashire  d  Yorkshire  Ry.  Co,,  115  L.  T.  Jour.  89;  5  W.  C.  C.  28.) 

A  night  watchman  who  left  his  box  and  went  into  a  shanty,  where  tools 
were  kept,  to  cook  and  to  eat  his  food,  and  was  injured  by  the  falling  of 
the  shanty,  was  held  to  have  been  injured  by  accident  arising  out  and  in  the 
course  of  his  employment.  (Morris  v.  Lambeth  Borough  Council,  [1905] 
22  T.  L.  Rep.  22;  8  W.  C.  C.  1.    See  1  Brad.  W.  C.  L.  [2d  ed.]  448.) 

A  bricklayer,  who  was  paid  according  to  the  number  of  hours  he  worked, 
remained  in  the  building  during  the  noon  hour,  although  the  workmen 
employed  on  the  building  usually  went  away,  and  sat  down  under  a  wall  to 
eat  his  dinner.  The  wall  fell  while  he  was  sitting  there  and  injured  him.  The 
county  judge  was  of  the  opinion  that  as  he  had  sat  down  merely  for  the 
purpose  of  eating  his  dinner,  the  accident  could  not  be  said  to  have  arisen 
out  of  and  in  the  course  of  the  employment.  The  Court  of  Appeal  held  that 
the  time  of  employment  covered  all  his  movements  within  the  ambit  of  the 
premises  where  he  was  employed  which  were  ancillary  to  the  work  which  he 
had  to  do;  and  that  the  court  should  take  a  broader  view  and  treat  him  as 
still  in  the  employment.  Colons,  M.  R.,  said:  "It  was  to  the  interest  of 
the  respondent  that  he  should  eat  tbe  necessary  food  to  enable  him  to  do  his 
work,  and  he  was  allowed  as  part  of  the  terms  of  employment  to  stay  on  the 
premises  during  the  dinner  hour  and  eat  his  dinner  there.  We  cannot  say 
that  it  is  an  inference  of  law  that,  because  he  was  eating  his  dinner,  and  was 
not  paid  wages  in  respect  of  the  dinner  hour,  he  ceased  to  be  in  the  respon- 
dent's employ.  I  think  that  the  accident  here  arose  out  of  and  in  the  course 
of  the  employment."  All  the  other  judges  concurred  in  that  conclusion. 
(Blovett  V.  Sawyer,  6  W.  C.  C.  16;  L.  R.  [1904]  1  K.  B.  271;  89  L.  T.  Rep. 
658.) 

A  lighterman  while  waiting  for  the  tide  to  ebb  sufficiently  to  allow  him 
to  go  to  work  to  pump  out  a  barge,  went  to  a  small  boat  about  fifty  yards 
from  the  barge  to  rest,  and  in  trying  to  get  into  the  boat  was  injured.  It 
was  held  by  the  Court  of  Appeal  that  his  injury  arose  out  of  and  in  the 
course  of  his  employment.  (May  v.  Istm,  7  B.  W.  O.  C.  148;  110  L.  T. 
Rep.  525.) 

A  risk  is  incidental  to  the  employment  when  it  belongs  to  or  is  connected 
with  what  a  workman  has  to  do  in  fulfilling  his  contract  of  service.  (Pope 
V.  HilVs  Plymouth  Co,,  102  L.  T.  Rep.  632,  and  on  appeal,  1912,  105  id.  678.) 
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Of  cases  other  than  those  of  the  English  courts  the  following  are  more 
or  less  in  point:  In  the  case  of  North  Carolina  R,  R.  Co.  v.  Zachary  (232 
U.  S.  248)  it  was  held  that  where  a  locomotive  fireman  who  had  prepared 
his  engine  for  a  trip  had  left  it  to  go  to  his  boarding  house  a  short  distance 
away,  and  wae  run  over  and  killed  while  crossing  a  track  en  route  to  his 
house,  he  was  then  in  the  employ  of  the  company.  The  court  said:  "There 
is  nothing  to  indicate  that  this  brief  visit  to  the  boarding  house  was  at  all 
out  of  the  ordinary,  or  was  inconsistent  with  his  duty  to  his  employer.  It 
seems  to  us  clear  that  the  man  was  still  'on  duty/  and  employed  in  com- 
merce, notwithstanding  his  temporary  absence  from  the  locomotive  engine." 

Where  a  railroad  employee  in  crossing  the  tracks  at  a  public  crossing  to 
reach  a  toilet,  was  struck  by  an  automobile  and  thrown  upon  the  tracks, 
where  he  was  subsequently  struck  by  one  of  the  defendant's  trains,  the  acci- 
dent was  one  ''arising  out  of  and  in  the  course  of  his  employment"  within 
the  meaning  of  the  New  Jersey  Employers'  Liability  Act  (supra)  for  the 
resulting  fatal  injury.     Zahriskie  v.  Erie  R.  R.  Co.,  85  N.  J.  Law,  157.) 

An  injury  sustained  by  a  workman  who  is  employed  by  the  week  to  work 
in  a  room  leased  to  his  employer,  in  the  building  owned  by  the  lessor,  when 
the  workman  on  his  way  to  lunch,  at  the  noon  hour,  has  left  the  workroom 
and  is  descending  the  stairway,  which  is  in  control  of  the  owner  of  the 
building,  but  which  the  employer  and  his  employees  have  the  right  to  use  as 
the  only  means  available  for  going  to  and  from  the  workman's  place  of 
employment,  can  be  said  to  have  arisen  out  of  and  in  the  course  of  his 
employment  within  the  meaning  of  the  Massachusetts  Workmen's  Com- 
pensation Act.     (Acts  of  1911,  chap.  751;  Matter  of  Bundine^  218  Mass.  1.) 

We  have  carefully  examined  the  cases  cited  by  the  defendant,  and  so  far 
as  the  facts  in  any  of  such  cases  are  at  all  similar  to  those  in  the  case  at 
bar,  the  claimant  when  injured  was  doing  an  act,  or  was  at  a  place  which 
his  employer  had  expressly  forbidden.  Thus,  in  the  case  of  Parker  V.  Ham- 
hrook  (6  B.  W.  C.  C.  608)  before  the  Court  of  Appeal  in  July,  1912,  and 
which  is  referred  to  in  the  defendant's  brief  as  a  case  that  closely  resembles 
the  case  at  bar,  the  head  note,  which  correctly  states  the  substance  of  the 
decision,  reads:  "A  workman  was  employed  to  get  flints  on  the  surface  or 
just  below  the  surface  of  a  quarry.  He  was  expressly  forbidden  to  go  into 
a  trench  eleven  feet  deep.  The  workman  was  paid  according  to  the  number 
of  flints  dug  out.  To  take  shelter  from  the  rain,  and  to  get  more  flints  he 
went  into  the  trench  and  was  smothered  by  a  fall  of  earth.  Held,  the 
accident  did  not  arise  out  of  and  in  the  course  of  the  employment."  The 
defendant  also  cites  the  case  of  Weighill  y.  South  Heaton  Coal  Co.  (4  B.  W. 
C.  C.  141)  before  the  Court  of  Appeal  in  March,  1911,  where  a  collier  in  a 
coal  mine  was  ordered  to  cut  the  coal  in  the  colliery.  He  left  his  work  an') 
went  to  cut  coal  in  a  part  of  the  mine  where  it  was  forbidden  by  special 
rule  to  cut  any.  He  thereby  undermined  some  props  and  caused  a  fall  which 
killed  him.  Held,  that  the  accident  did  not  arise  out  of  and  in  the  course 
of  his  employment. 

However,  in  the  case  of  Harding  v.  Brynddu  CoUiery  Co,  Ltd.  (L.  R. 
11911]  2  K.  B.  747;  4  B.  W.  C.  C.  269)  the  Court  of  Appeal,  distinguishing 
the  Weighill  case,  held  that  where  a  collier  who  had  been  set  to  drill  a  hole 
from  above  into  a  seam,  in  order  to  draw  off  gases  and  render  safe  the 
n,  which  was  marked  off  as  forbidden,  and  was  told  that  he  must  not 
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go  into  the  seam  to  see  if  the  drill  wm  running  straight,  but  nererihelen 
went  and  was  suffocated,  there  was  evidence  to  support  the  finding  of  the 
county  judge  that  the  accident  arose  out  of  and  in  the  course  of  the  employ- 
ment, and  that  the  appeal  by  the  employers  from  the  award  should  be 
dismissed. 

In  the  case  at  bar  the  claimant  violated  no  rule  of  his  employe,  did  no 
forbidden  act,  accepted  with  the  knowledge  of  defendant's  foreman  the  only 
shelter  available  unless  it  might  have  been  a  place  in  the  stone  crusher  which 
was  being  operated,  to  the  noise  of  which  he  seems  to  attribute  his  failure 
to  hear  the  moving  locomotive.  The  defendant  in  its  brief  relating  to  tbis 
prV.ippt  Rays:  "If  respondent,  therefore,  had  gone  under  the  cars  to  get  a 
wire  that  had  become  entangled  with  the  under  side  of  the  car,  and  while 
endeavoring  to  get  it  loose,  was  injured,  his  accident  would  have  arisen  out 
oi  his  employment,  because  he  would  have  been  performing  an  act  to  promote 
the  business  of  the  master,  and  the  accident  would  have  been  closely  allied 
to  or  connected  with  the  work  of  the  employer."  Obtaining  shelter  from  a 
violent  storm  in  order  that  he  might  be  able  to  resume  work  when  the  storm 
was  over,  was  not  only  necessary  to  the  preservation  of  the  claimant's 
health  and  perhaps  his  life,  but  was  incident  to  the  claimant's  work,  and 
was  an  act  promoting  the  business  of  the  master. 

I  have  not  taken  up  the  question  as  to  whether  building  the  new  line, 
with  which  connection  had  not  been  made  at  the  time  claimant  was  injured, 
and  which  had  not  yet  become  an  instrumentality  of  commerce,  was  intrastate 
and  not  interstate  as  claimed  by  the  respondent,  as  in  the  view  we  have 
taken  in  prior  cases  the  question  does  not  seem  to  be  important.  However, 
there  may  be  cited  as  bearing  on  this  question  Pedersen  v.  D.,  L.  d  W,  RaU- 
road  (229  U.  S.  146)  and  Shanks  v.  D.,  L.  d  W,  R.  R.  Co.  (214  N.  Y.  413, 
420.    See  also  dissenting  opinion.  Id.  425.) 

That  the  purpose  of  the  Workmen's  Compensation  Law  was  to  make  tbe 
risk  of  an  accidental  injury  one  of  the  industry  itself,  even  when  happening 
through  the  fault  of  the  workman,  treating  it  as  an  element  in  the  cost  of 
production  to  be  added  thereto,  and  hence  borne  by  the  community  in  gen- 
eral; and  that  the  act  should  be  construed  liberally,  and  not  strictly  as  a 
statute  in  derogation  of  the  common  law,  and  should  receive  as  broad  an 
interpretation  as  can  fairly  be  given  it,  cannot  be  questioned.  However,  the 
purposes  of  the  law  have  been  most  excellently  stated  by  Mr.  Justice 
Woodward  in  his  opinion  in  Maiter  of  Rheinwald  v.  Buildera*  Brick  d  Supply 
Co.  (168  App.  Div.  426),  recently  decided  by  this  court,  and  further  com- 
ment is  needless. 

I  think  that  the  injury  to  the  claimant  arose  out  of  and  in  the  course  of 
his  employment  within  the  intent  of  the  statute,  and,  hence,  that  the  award 
of  the  Compensation  Commission  should  be  affirmed. 

All  concurred;  Smtth,  P.  J.,  in  result;  Kellogg,  J.,  not  sitting.  Award 
affirmed.    Moore  v.  Lehigh  Valley  R,  R.  Co,,  160  App.  Div.  177,  July  1,1915. 

8.  The  injury  consists  in  poisoning. —  An  employee  accident- 
ally poisoned  may  have  compensation  when  the  poisoning  arises 
out  of  his  employment.  Poisoning  is  an  accident  under  certain 
circumfltanceBi  such  as  unconscious  contact  with  a  poisonous  plant, 
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the  taking  of  poison  by  mistake,  tbe  sudden  bite  of  a  poisonous  rep- 
tile or  insect,  envelopment  in  poisonous  fumes.  The  direct  results 
of  poisoning  may  be  classed  as  infection  or  disease,  though  sources 
of  definition  are  meagre  upon  the  point  A  section  hand  who  was 
mowing  a  railroad  right  of  way  came  in  contact  with  poison  ivy. 
The  poisoning  led  to  congestion  of  his  lungs  which  resulted  in  his 
death.  In  affirmance  of  an  award  to  his  widow,  the  Appellate 
Division  rendered  the  following  opinion: 

Kelloqo,  J.:  PUfls  was  a  section  lalwrer  and,  as  such,  in  the  course  of  his 
employment  was  mowing  the  right  of  way  of  the  appellant's  railway.  This 
was  done  every  year  and  the  men  were  engaged  several  days  in  performing 
that  duty.  The  ohject  in  mowing  the  grass  was  for  the  safety  of  the  bridges, 
the  adjoining  properties,  to  keep  fires  from  spreading  and  to  prevent  the  grass 
coming  up  on  the  tracks,  thus  causing  the  engines  to  slip.  In  the  grass  was 
growing  poison  ivy  and  other  weeds,  and  while  mowing  Plass  came  in  contact 
with  the  ivy  and  was  poisoned,  became  sick  and  confined  to  his  bed,  result- 
ing in  blood  poisoning,  where  he  contracted  congestion  of  the  lungs  from 
which  he  died  August  29,  1914.  The  remote  cause  of  his  death  was  the  ivy 
and  septic  poisoning  and  immediate  cause  of  his  death  was  acute  congestion 
of  the  lungs,  to  which  his  poisoned  condition  predisposed  him.  Such  are  the 
findings  of  the  Commission. 

It  has  been  held  that  contact  with  poison  ivy  which  results  in  death  is  an 
accidental  death  within  a  policy  covering  death  by  external,  violent  and  acci- 
dental means.     {Railway  Mail  Atan.  ▼.  Dent,  213  Fed.  Rep.  081.) 

The  injury  cannot  be  called  an  occupational  disease.  Plass  actually,  inad- 
vertently, came  in  physical  contact  with  poison  ivy.  The  poison  to  his  sys- 
tem caused  thereby  resulted  in  his  sickness  and  reduced  his  power  of  resist- 
ance and  made  him  susceptible  to  bronchitis.  The  attending  physician  treated 
him  for  ivy  poisoning  and  then  found  he  had  developed  more  or  less  infec- 
tion, the  blobs  breaking  open,  and  in  that  way  he  became  infected  and  while 
m  bed  contracted  bronchitis,  which  afterward  developed  oedema  of  the  lungs 
and  he  died  quite  suddenly. 

Hie  Commission  has  found  that  the  ivy  and  septic  poisoning  was  the  remote 
cause  of  his  death  and  that  his  poisoned  condition  predisposed  him  to  the  acute 
congestion  of  the  lungs  of  which  he  died.  We  are  not  at  liberty  to  review  the 
findings  of  the  Conmiission  upon  a  question  of  fact.  There  is  certainly  some 
evidence  to  warrant  the  finding. 

The  award  is,  therefore,  affirmed.  Award  unanimously  affirmed.  Plaas  v. 
Omtral  New  Englamd  Ry,  Co.,  169  App.  Div.  826,  Nov.  10,  1916.* 

9.  The  injury  is  due  to  assault. —  Even  when  his  injury  is  due 
to  an  Bflsault  an  employee  may  have  compensation.  In  January, 
1915,  the  Workmen's  Compensation  Commission  awarded  com- 
pensation in  three  cases  of  assault.  Two  of  these  were  carried  to 
the  Appellate  Division  and  the  Court  of  Appeals.    The  Appellate 

•  Compare  the  cose  of  taking  poison  by  mistake  for  medldne  presented  above, 
P.M. 


Digitized  by  VjOOQIC 


206        Court  Deoibionb  on  Workmen's  Compensation  Law 

Division  has  published  decisions  affirming  the  awards  in  the  form 
of  brief  syllabi.  The  Court  of  Appeals  dismissed  the  appeals. 
Therefore  the  opinions  of  the  Workmen's  Compensati(m  Commis- 
sion are  the  only  recourse  for  the  legal  aspects  of  the  cases.  The 
first  case  was  that  of  a  policeman  employed  by  a  mining  company. 
He  was  stabbed  to  death  by  a  man  whom  he  had  arrested  at  the 
request  of  a  co-employee.  The  employer  and  the  state  insurance 
fund  raised  several  objections  to  award  of  compensation.  The 
Commission's  disposition  of  these  is  most  clearly  presented  by  its 
full  opinion,  as  follows: 

Bt  xms  Commission. —  Claim  for  compenBation  is  presented  by  Viola  E. 
James  on  behalf  of  herself  and  two  minor  children,  because  of  the  death  of 
William  H.  James,  which  occurred  September  30,  1914.  The  employers  are 
engaged  in  the  business  of  mining  magnetic  iron  ore  at  Mineville,  Essex  county, 
N.  Y.  William  H.  James  was  employed  as  a  policeman.  His  wage  was 
ninety  dollars  per  month.  The  entire  wage  was  paid  by  Witherbee-Sherman  & 
Company,  Inc.,  and  one  quarter  was  refunded  by  the  Port  Henry  Iron  Ore 
Company,  James  being  a  joint  employee  of  both  companies.  As  both  are 
insured  in  the  State  Insurance  Fund  no  question  arises  as  between  the  two 
companies. 

About  one  a.  m.  on  September  30,  1914,  James  was  requested  over  the 
telephone  to  come  to  shaft  "A"  of  the  mine  of  Witherbee-Sherman  &,  Com- 
pany, Inc.  The  telephone  message  came  from  the  shaft  but  it  does  not  appear 
who  sent  the  message.  James  was  told  that  one  Ustin  Zebrak,  another 
employee  of  the  company,  was  afraid  to  go  to  his  home  because  one  Tony 
Hydric  was  at  the  house  and  had  threatened  to  kill  him.  James  went  to 
shaft  "  A  ",  accompanied  Zebrak  to  his  home  and  there  arrested  Hydric.  On 
the  way  to  the  police  station,  James  was  stabbed  by  Hydric,  receiving  injuries: 
from  which  he  died  six  hours  later. 

The  employers  and  the  representative  of  the  State  Insurance  Fund  object  to 
the  award  of  compensation  upon  the  ground  that  James  was  not  employed  in 
a  hazardous  occupation  as  defined  by  section  2  of  the  law ;  that  his  death  was 
not  due  to  accidental  injuries  arising  out  of  and  in  the  course  of  such  employ- 
ment, and  upon  the  further  ground  that  the  decedent  was  acting  in  the 
capacity  of  deputy  sheriff  and  was  to  receive  fees  therefor  from  the  town  of 
Moriah  (in  which  Mineville  is  located),  or  from  the  county  of  Essex. 

It  is  important  to  know  what  the  relations  were  between  James  and  the 
(employers.  As  already  appears  he  was  employed  as  a  policeman.  It  was  part 
of  his  duty  to  protect  the  property  and  the  employees  of  the  company  and 
to  maintain  peace  and  order  on  the  premises.  Subsequent  to  his  employment, 
and  for  the  purpose  of  effectually  carrying  out  his  duties,  he  was  appointed 
as  a  deputy  sheriff  of  the  county  of  Essex,  by  request  of  his  employers.  The 
community  is  a  mining  town  and  the  company  evidently  thought  it  essential 
to  the  operation  of  its  mines  and  the  proper  conduct  of  its  business  to  have 
in  its  employ  a  policeman  clothed  with  authority  of  law.  In  addition  the  com- 
I'.any  erected  a  jail  which  was  subsequently  presented  to  the  town.     James 
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waa  required  to  wear  a  uniform.  He  had  no  regular  hours  of  duty 
and  received  no  specific  instructions  from  his  employers  as  to  the  work  to  be 
performed  by  him.  In  addition  to  the  wages  received  from  his  employers,  he 
received  fees  from  the  town  of  Moriah  or  the  county  of  Essex  in  connection 
with  arrests  and  for  his  attendance  in  court.  According  to  the  statement 
of  the  attorney  for  the  employers,  the  wages  paid  by  such  employers  "  were 
really  compensation  for  the  moral  and  deterrent  effect  of  his  presence  as  a 
peace  officer." 

Some  of  the  objections  to  the  allowance  of  this  claim  need  but  little  consid- 
eration. We  have  no  hesitation  in  holding  that  James  was  employed  in  a 
hazardous  occupation  within  the  meaning  of  section  2  of  the  Compensation 
Law.  Constables  and  policemen  are  often  employed  by  corporations  in  the 
same  capacity  as  James.  Where  the  trade,  business  or  occupation  of  an 
employer  ia  classified  as  hazardous  all  employees  subject  to  the  hazard  of  the 
work  come  within  the  provisions  of  the  act.  James  was  required  to  work  on 
the  premises  and  in  the  locality  where  the  plant  was  situated,  and  we  have 
universally  held  that  employees  whose  duties  require  their  presence  at  the 
plant  are  within  the  act,  although  not  actually  engaged  in  its  physical  opera- 
tion. 

That  James  met  with  an  accident  is  equally  plain.  It  has  been  frequently 
decided  in  cases  practically  identical,  that  an  injury  such  as  was  received  by 
James  is  an  accidental  injusy.  The  following  cases  are  cited  as  sufficient 
authority  for  this  proposition:  Anderson  v.  Balfour,  2  Ir.  Rep.  497;  Nesbit  v. 
llayne,  3  B.  W.  W.  C.  507 ;  KeUy  y.  DtMtrict  School,  13fi  L.  T.  J.  005. 

The  Anderson  case  holds  that  a  gamekeeper  is  entitled  to  compensation  for 
injuries  sustained  where  he  was  shot  by  a  poacher.  In  the  Nesbit  case  it  was 
held  that  a  cashier  who  was  shot  by  a  stranger  was  entitled  to  compensation : 
and  in  the  Kelley  case,  the  House  of  Lords  of  England  affirmed  an  award  of 
eompensation  where  the  employee,  a  school  master,  was  assaulted  by  his 
pupils.  In  all  of  these  cases  it  was  held  that  the  injuries  were  accidental. 
It  needs  no  further  argument  to  hold  that  James  met  with  an  accident. 

The  principal  objection  made  to  the  award  is  based  upon  the  fact  that 
James  was  acting  in  the  capacity  of  a  public  officer  and  that  the  injuries  whicb 
caused  hia  death  did  not  arise  out  of  or  in  the  course  of  his  employment  b; 
the  insured.  Cases  in  which  policemen  and  deputy  sheriffs  were  in  the 
employ  of  corporations  have  been  frequently  passed  upon  by  the  courts.  It  is 
only  necessary  to  call  attention  to  the  case  of  Bharpe  v.  Erie  R,  R,  Co,,  184 
N.  Y.  100. 

In  that  case,  an  action  was  commenced  against  the  railroad  company  to 
recover  damages  for  the  death  of  a  boy  who  was  shot  and  killed  by  one 
Wheeler,  a  special  officer  in  the  employ  of  the  railroad  company,  who  was 
also  a  deputy  sheriff.  The  boy  had  been  stealing  a  ride  and  had  jumped 
from  the  train  and  ran  to  adjacent  land.  He  was  pursued  by  Wheeler  and 
.  while  both  were  upon  the  adjoining  premises,  Wheeler  shot  the  boy,  the 
ball  entering  the  back  of  his  head,  producing  death.  The  question  at  Issue 
was  stated  by  Judge  O'Brien,  as  follows :  '*  The  question  in  this  case  is 
whether  the  defendant  can  be  held  responsible  for  the  act  of  Wheeler  in  kill- 
ing the  boy.  It  is  claimed  that  Wheeler  acted  in  a  dual  capacity;  that  while 
he  was  the  servant  of  the  defendant  for  certain  purposes  he  was  also  a  public 
officer,  and  that  he  killed  the  boy  while  acting  in  the  capacity  of  such  officer 
and  not  as  the  servant  of  the  defendant." 
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After  reviewing  the  facte,  the  court  stated  the  law  as  follows:  **  A  rail- 
road company  employing  a  servant  who  happens  to  he  a  public  officer  acquirew 
mo  immunity  from  such  employment.  Constables  and  policemen  are  often 
employed  by  corporations  in  the  same  capacity  as  Wheeler  was.  It  is  not 
beyond  the  province  of  a  jury  in  such  a  case  to  find  that  the  official  acts  of  the 
employee  a/re  to  be  used  for  the  benefit  of  the  defendant  amd  in  protection 
of  its  interests  and  property.  And,  hence,  in  such  a  case  the  character  of 
the  servants  act  is  to  be  determined  in  the  same  way  and  upon  the  eame  prinr 
oiples  as  if  he  was  not  a  public  officer  at  aU.  If  he  acts  maliciously  or  in 
pursuit  of  some  purpose  of  his  own,  the  defendant  is  not  bound  by  his  con- 
duct, but  if,  while  acting  within  the  general  scope  of  his  employment,  he 
simply  disregards  his  master's  orders  or  exceeds  his  powers,  the  master  will 
be  responsible  for  his  conduct/' 

It  is  apparent  from  the  foregoing  that  the  relationship  of  master  and  serrant 
which  existed  between  James  and  his  employers  was  not  altered  by  reason  of 
the  fact  that  James  was  also  a  deputy  sheriff.  The  real  point  at  issue  in  the 
case  is  whether  or  not  James  was  acting  within  Uie  scope  of  his  employment. 
We  think  it  apparent  that  his  official  acts  were  to  be  used  for  the  benefit  of 
the  employers  and  for  the  protection  of  their  interests  and  property.  This 
being  so  the  fact  that  he  might  have  received  a  fee  from  the  town  or  county 
for  making  the  arrest  in  question  is  not  material.  Had  he  not  been  in  their 
employ  he  would  probably  never  have  been  appointed  as  a  deputy  sheriff. 
From  the  report  of  the  accident  filed  by  Witherbee-Sherman  ^  Company,  Inc., 
with  the  Commission  on  October  6,  1914,  it  would  appear  that  James  was  actu- 
ally stabbed  on  the  premises  of  the  company.  He  had  no  regular  hours  of 
employment  and  it  was  largely  within  his  own  discretion  as  to  what  acts  he 
would  perform  in  the  discharge  of  his  duties  to  his  employers.  Under  these 
conditions  and  in  view  of  all  the  facts  we  hold  that  he  was  acting  within  the 
general  scope  of  his  employment. 

The  further  objection  is  made  that  James  in  making  the  arrest  exceeded 
his  authority  even  as  a  public  officer.  In  this  respect  it  is  claimed  that  Byd^ 
ric  was  arrested  for  a  misdemeanor  and  that  the  arrest  being  made  mi  night 
and  without  a  warrant  was  illegal.  Conceding  that  the  arrest  was  for  a  misde- 
meanor (which  was  not  established  by  any  evidence  in  the  case),  the  objec- 
tion is  not  material  as  appears  from  the  decision  of  the  Court  of  Appeals  in 
the  Sharpe  case,  above  quoted.  The  fact  that  James  exceeded  his  powers 
did  not  change  the  relationship  of  master  and  servant  which  existed  between 
himself  and  his  employers. 

The  injury  in  question  was  received  while  James  was  doing  the  dvtj  which 
he  was  employed  to  perform.  Without  further  discussion  it  is  sufficient  to 
say  that  under  such  circumstances  the  injury  arose  in  the  course  of  his 
employment.  The  injury  was  a  natural  incident  to  the  work  which  he  was 
required  to  do  for  his  employers  and  therefore  arose  out  of  the  employment. 

Award  of  compensation  is  made  to  the  widow  and  two  minor  childr«i 
accordingly. 

All  concur,  except  Commissioner  Daslinoton,  who  dissents.  James  ▼• 
Witherhee-Sherman  d  Co.,  S.  D.  R.,  vol.  2,  p.  483,  Jan.  9,  1916. 

The  second  case  was  that  of  a  foreman  attacked  by  two  subordi- 
nates whom  he  reprimanded  for  poor  work.     The  Commission's 
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opinion  fully  analyzes  the  definition  of  an  "injury"  in  Work- 
men's Compensation  Law,  §  3,  subd.  7.    It  is  as  follows: 

Bt  the  Commission. —  The  claimant  herein  was  assaulted  by  two  foreign 
laborers  on  July  18,  1014,  as  a  result  of  which  he  received  injuries  which  dis- 
.  abled  him  for  a  period  of  eight  and  two-thirds  weeks.  The  claimant  was  in 
the  employ  of  the  Knickerbocker  Portland  Cement  Company  as  assistant 
foreman  in  an  ash-pit  at  a  power  house  of  the  company  located  at  Qreen- 
port,  Columbia  county.  The  men  who  committed  the  assault  were  working 
under  him  and  immediately  prior  to  the  assault,  he  had  reprimanded  them  for 
failing  to  perform  their  work  properly. 

Award  of  compensation  is  contested  by  counsel  for  the  insurance  carrier 
upon  the  grounds  that  the  facts  herein  faU  to  bring  this  claim  within  the 
provisions  of  subdivision  7  of  section  3  of  the  New  York  Workmen's  Com- 
pensation Law,  which  defines  "injury"  and  "personal  injury"  as  meaning: 
"  accidental  injuries  arising  out  of  and  in  the  course  of  employment  and  such 
disease  or  infection  as  may  naturally  and  imavoidably  result  therefrom;" 
and  section  10  of  the  same  law  which  provides  that  compensation  shall  be 
awarded  upon  proof  of  disability  resulting  from  "  accidental  personal  injuries 
arising  out  of  and  in  the  course  of  employment." 

In  other  words,  it  is  contended  that  the  above  provisions  do  not  embrace 
injuries  received  as  the  result  of  an  assault  committed  by  fellow  employees 
mider  the  circumstances  above  set  forth. 

The  questions  raised  refer  particularly  to  the  construction  to  be  placed  upon 
the  foUowing  three  phrases,  all  of  which  appear  in  the  above  named  sections 
of  the  act: 

First.  Accidental  injuries. 

Second.  Arising  out  of. 

Third.  In  the  course  of  employment. 

A  review  of  the  American  compensation  statutes  shows  that  the  word  "  acci- 
dental "  has  been  omitted  in  many  of  the  State  laws  upon  the  subject.  The 
basis  of  relief  for  injuries  sustained  by  workmen  has  been  placed  in  many  of 
the  American  jurisdictions  upon  the  ground  that  the  injury  was  sustained 
"  in  the  course  of  employment "  and  in  some  jurisdictions  the  law  has  referred 
to  injuries  which  "  arise  out  of  and  in  the  course  of  employment."  In  these 
states,  therefore,  the  question  as  to  whether  the  injuries  were  accidental  does 
not  arise. 

The  Federal  act,  for  instance,  guarantees  compensation  to  certain  Federal 
employees  "  injured  in  the  course  of  employment "  and  contains  no  reference 
to  "  accidental  injuriea,"  nor  does  it  contain  any  provision  that  the  injuries 
shall  arise  "  out  of  the  employment."  Following  the  wording  of  the  Federal 
act  in  its  omission  of  the  word  "  accidental "  are  the  compensation  statutes  of 
West  Virginia,  Washington,  Kentucky,  Nevada,  Louisana,  Iowa,  Ohio,  Massa- 
chusetts, Texas  and  Connecticut.  The  decisions  therefore  under  the  Federal 
act  and  in  the  above  named  states  offer  no  solution  to  the  question  now  before 
this  CommisBion  as  to  "  accidental  injuries." 

On  the  other  hand,  the  compensation  laws  of  Great  Britain,  as  well  as  the 
compensation  laws  of  New  York,  California,  Rhode  Island,  Minnesota,  Oregon, 
Nebraska,  Kansas,  Maryland,  Wisconsin,  Illinois,  New  Jersey  and  Arizona,  in 
referring  to  the  injuries  to  be  compensated  under  their  respective  laws,  all 
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provide  that  the  injuries  shall  have  been  caused  by  "  accidents  "  arising  "  out 
of  and  in  the  course  of  employment/'  variously  describing  the  injuries  as: 

"  Personal  injuries  by  accident.'' 

'*  Accidental  injuries." 

"  Accidental  personal  injuries." 

"  Injuries  caused  by  accident." 

"  Injuries  accidentally  sustained.** 

There  can  be  no  doubt  that  the  phrase  **  accidental  injuries  arising  out  of 
and  in  the  course  of  employment "  as  used  in  the  latter  group  of  compensa- 
tion statutes  has  a  three-fold  meaning ;  or  rather  implies  that  three  condi- 
tions of  proof  must  be  submitted  by  claimants  for  compensation  before  award 
can  be  made  under  these  laws.     It  must  be  proved: 

First.  That  the  injuries  are  accidental; 

Becond.  That  the  injuries  arose  out  of  employment;  and 

Third.  That  the  injuries  were  sustained  in  the  course  of  the  employment. 

It  is  first  necessary,  therefore,  that  the  meaning  of  the  word  **  accidental  ** 
be  determined.  Tliere  is  no  definition  of  the  word  "  accidental "  in  the  New 
York  Compensation  Law.  Its  meaning  must  be  ascertained  by  reference  to  the 
general  definition  of  the  word  and  by  referring  to  the  decisions  of  the  lower 
courts  in  cases  discussing  the  question  where  appeals  from  compensation  awards 
have  been  taken  from  decisions  made  by  conunissions  under  laws  containing 
the  word  '*  accident "  in  describing  compensatable  injuries. 

The  decision  of  the  House  of  Lords  in  the  case  of  Fenion  v.  Thorley  ( 1903) 
A.  C.  443:  5  Workmen's  Compensation  Cases,  1;  House  of  Lords,  August  7, 
1903,  established  the  word  "  accidental "  for  the  purposes  of  Workmen's  Com- 
pensation Law  in  Great  Britain  was  used  in  the  popular  and  ordinary  sense, 
and  means:  "An  unlooked  for  mishap  or  an  untoward  event  which  is  not 
expected  nor  designed."  It  is  interesting  to  know  that  this  leading  English 
decision  was  based  upon  the  decision  of  the  United  States  Supreme  Court  in 
the  case  of  Mutual  Accident  Association  v.  Barry,  131  U.  S.  100. 

On  account  of  the  similarity  between  the  provisions  of  the  Compensation 
Law  of  Great  Britain  and  the  New  York  State  Compensation  Law  (both  stat- 
utes using  the  words  "  accidental  injuries  ")  much  weight  may  be  given  to  the 
definitions  and  reasoning  found  in  the  British  decisions  dealing  with  assaults 
committed  by  third  persons  as  to  the  meaning  to  be  placed  upon  the  words 
''accidental  injuries." 

The  latest  reasoning  of  the  courts  of  Great  Britain  in  defining  the  word 
*'  accidental "  as  used  in  the  Compensation  Law  of  that  country,  is  found  in 
the  very  recent  decision  by  the  House  of  Lords  in  the  case  of  Kelly  v.  District 
School  (April,  1914)  136  L.  T.  J.  (H.  L.)  606,  wherein  an  award  of  com- 
pensation was  affirmed  after  appeal  from  the  Court  of  Appeals  of  Ireland  to 
the  House  of  Lords.  In  that  case  an  assistant  schoolmaster  in  an  industrial 
school  having,  owing  to  his  efforts  to  maintain  discipline,  incurred  the  enmity 
of  some  of  the  boys,  ujos  assaulted  hy  them  in  pursuance  of  a  pre-arranged 
plan,  with  the  result  that  he  died  from  the  effects  of  the  injuries,  and  it  was 
Held,  that  the  occurrence  was  an  "  accident "  and  that  it  arose  out  of  the 
employment;  that  the  attack  by  the  pupils  upon  the  teacher  was  a  risk  inci- 
dental to  the  employment. 

This  case  follows  the  reafloning  applied  by  the  Irish  and  English  Courts  of 
Appeal  in  the  cases  of  Anderson  v.  Balfour,  2  Ir.  R.  (1910)  497  and  Neshit 
y.  Bayne,  3  B.  W.  C.  C.   (1010)   507.  the  Anderson  case  holding  that  a  game 
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keeper  should  receive  oompensation  for  injuries  sustained  by  violence  where  a 
poacher  shot  him;  and  the  other  (Nesbit)  case  holding  that  a  cashier  carry- 
ing wages  on  a  train  to  a  colliery  and  shot  by  a  stranger  is  entitled  to  com- 
pensation —  each  case  holding  that  the  assault  was  an  '*  accidental "  injury 
and  defining  the  word  "  accidental ''  as  implying  something  unexpected  and 
undesigned  by  both  master  and  servant  holding  that  '*  an  act  done  deliberately 
and  wilfully  by  a  third  party  may  be  an  accident  from  the  point  of  view  of 
employer  and  employee." 

The  decisions  and  reasoning  found  in  the  British  cases  {Kelly  y.  Diatrict 
School,  AnderBon  v.  Balfour,  Neahit  v.  Rayne,  supra)  conform  to  the  broad 
intention  of  the  compensation  statutes  which  admittedly  is  to  insure  compen- 
sation for  injuries  or  death  of  employees  injured  in  the  course  of  their  employ- 
ment. 

The  doctrine  found  in  these  cases  just  cited  appears  sound  wherein  they 
say  that  it  is  futile  reasoning  to  hold  that  the  test  whether  or  not  an  injury 
is  accidental  should  be  the  intention  or  state  of  mind  of  the  person  causing  the 
injury.  They  argue  that  the  intention  of  the  person  committing  the  injury  is 
immaterial.  That  so  far  as  any  consideration  of  justice  is  concerned,  the 
intention  of  the  injured  should  govern.  To  take  a  contrary  view  and  deny 
compensation  in  assault  cases  of  this  character  is  to  refuse  to  interpret  the 
word  "  accident  **  in  the  spirit  in  which  it  must  be  said  to  have  been  under- 
stood between  the  employer  and  employee. 

In  determining  the  intention  of  the  New  York  Legislature,  in  its  use  of  the 
word  "  accidental/'  reference  to  the  Comp'ensation  Law  itself  may  be  found 
helpful.  We  find  that  the  title  to  this  Law  reads  as  follows:  "An  act  in 
relation  to  assuring  compensation  for  injuries  or  death  of  certain  employees 
in  the  course  of  their  employment." 

It  is  true  it  has  been  held  that  no  one  can  resort  to  the  title  of  an  act  for 
the  purpose  of  construing  its  provisions;  still  it  has  been  said  by  a  sound 
and  careful  judge:  "The  title  of  an  act  of  the  legislature  is  no  part  of  the 
law,  but  it  may  tend  to  show  the  object  of  the  legislature." 

These  are  the  words  of  Whiteman,  J.,  in  Johnson  v.  Upham,  2  E.  E.  263. 

It  should  be  admitted  that  if  such  reference  is  ever  permitted  it  may  be 
permitted  in  cases  like  this,  where  the  legislature  was  acting  upon  an  entirely 
new  subject. 

We  may  also  find  assistance  in  determining  the  intention  of  the  legislature 
by  referring  to  the  wording  of  the  New  York  Constitutional  Amendment  which 
removes  the  constitutional  restriction  against  compensation  legislation: 
"  Nothing  contained  in  this  Constitution  shall  be  construed  to  limit  the  power 
of  the  legislature  to  enact  laws  for  the  protection  of  the  lives,  health  or 
safety  of  employees,  and  to  compensate  employees  for  injuries  or  death  loithout 
regard  to  fault  as  a  cause  thereof,  except  where  the  injury  is  occasioned  by 
the  wilful  intention  of  the  injured  employee  to  bring  about  the  injury  or  death 
of  himself  or  another,  or  where  the  injury  rcBulta  solely  from  the  intoxica- 
tion of  the  injured  employee  while  on  duty." 

It  will  be  noted  that  there  is  no  mention  of  the  word  "  accident "  or  "  acci- 
dental "  in  this  provision  of  the  New  York  Constitution  and  it  may  be  said  that 
the  underlying  idea  plainly  is  that  compensation  is  to  follow  for  injuries  to 
the  life,  or  health  of  employees  without  regard  to  "  fault "  except  where  par- 
ticularly denied  upon  the  ground  of  "  wilful  intent  to  bring  about  self  injury 
or  intoxication." 
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Reference  ie  made  by  oonneel  for  fhe  inmiranoe  carrier  in  the  claim  now 
before  thia  Commiaaion  to  the  old  (lower  court)  Scottiah  deciaion,  Murray 
T.  Denholm,  6  B.  W.  0.  G.  (July  1,  1011)  538,  wherein  an  award  of  compen- 
sation waa  denied  upon  the  ground  that  a  master  was  not  liable  for  employee's 
injuries  sustained  by  way  of  an  intentional  criminal  assault  committed  by 
persons  who  wilfully  and  maliciously  used  yiolence  on  an  employee  for  the 
purpose  of  intimidating  the  employee  from  working,  that  court  stating  that 
the  injuriea  could  not  be  stated  to  be  "  accidental "  and  that  the  word  ^  acci- 
dent "  aa  used  in  its  proper  and  ordinary  aense  imparts  an  idea  totally  incon- 
sistent with  injuries  maliciously  inflicted  and  that  in  ordinary  and  popular 
language  the  word  "  accident "  excludes  wilful  intent  to  do  injury  on  the  part 
of  the  person  by  whose  act  the  injury  was  caused." 

This  Scottish  decision,  Murray  v.  Denholm,  has  been  overruled  by  the  InUsr 
decisions  of  the  House  of  Lords  above  referred  to. 

Reports  of  the  decisions  seem  to  have  applied  a  natural  meaning  to  the 
words  **  ariaing  out  of  "  and  to  hold  that  an  accident  may  be  said  to  ariae  out 
of  employment  "  when  it  is  something  the  risk  of  which  might  have  been  con- 
templated by  a  person  entering  an  employment,  as  incidental  to  it  and  aa  a 
riak  in  the  regular  line  of  his  duties  and  having  a  relation  to  the  risk  exclud- 
ing all  injuries  which  cannot  fairly  be  traced  to  the  nature  of  the  employment, 
or  which  refer  to  a  hazard  to  which  the  workman  would  have  been  equally 
exposed  apart  from  employment."  Matter  of  Employers'  Liability  Assur- 
ance (Corporation,  12  N.  E.  Rep.  697. 

Oounsel  for  the  insurance  carrier  in  the  case  now  before  the  Commission  has 
also  referred  to  the  old  Scottish  case,  Murray  v.  Denholm,  supra,  as  a  case  in 
point  and  where  under  facta  similar  to  the  facts  of  the  present  case,  compen- 
sation waa  denied  on  the  ground  that  the  injuriea  did  not  arise  out  of  the 
employment.  The  facts  in  the  Murray  v.  Denholm  case  differ  from  the  present 
case  and  therefore  that  deciaion  is  not  in  point. 

In  the  Murray  v.  Denholm  case,  the  injury  was  sustained  not  through  the 
act  of  a  feUow  utorhmen  but  through  the  act  of  third  persons  who  had  given 
up  a  situation  of  employment  for  reasons  of  their  own  and  returned  to  the 
plant  as  strike  breakers  and  assaulted  the  employee. 

In  the  present  case  it  may  properly  be  said  that  the  duty  of  claimant  ( fore- 
man) required  that  he  should  exercise  and  control  a  directing  power  which 
would  expose  him  to  hostility  of  employees  under  his  control. 

No  rules  can  be  laid  down  to  determine  what  inference  the  Conunission  may 
draw  from  each  particular  case,  and  this  case  must  be  decided  purely  as  a 
question  of  fact.  There  is  no  allegation  on  the  part  of  counsel  contesting  the 
award  that  the  employee  in  thia  case  did  anything  reckless  or  negligent,  or 
that  the  quarrel  or  argument  was  unconnected  with  what  claimant  was 
employed  to  do. 

There  is  no  doubt  that  workmen  engaged  in  certain  kinds  of  work  are  liable 
to  be  injured  on  account  of  the  nature  of  their  work  by  the  tortuous  act  of 
other  persons,  to  wit:  engine  drivers  and  school  teachers.  See  Challis  v. 
London  k  Southwestern  Rwy.  21  T.  L.  R.  (1905)  486;  Kelly  v.  Board  of 
Trustees   (1914)   supra;  Manson  v.  Clyde  S.  S.  Co.,  S.  C.   (1913)   921. 

As  to  the  question  whether  the  accident  occurred  while  in  the  course  of 
employment,  the  facts  show  that  the  injury  occurred  at  the  plant  during 
working  hours.    There  is  no  dispute  on  the  part  of  the  employer  as  to  the 
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truth  of  these  statements.  The  words  'Mn  the  course  of"  mean  in  ^e 
msimer  and  have  reference  particularly  to  the  time,  place  and  circumstances 
under  which  the  accident  occurred.  It  may  be  said  that  an  accident  happens 
to  a  workman  in  the  course  of  employment  if  it  happens  within  the  time 
during  which  he  is  employed  and  at  the  place  where  he  may  reasonably  be 
during  that  time. 

We  conclude,  therefore,  that  the  injuries  received  by  claimant  in  this  case 
were  accidental  injuries  within  the  meaning  and  intent  of  the  Compensation 
Law,  and  that  such  injuries  arose  out  of  and  in  the  course  of  his  em- 
ployment 

Award  of  oompensatloB  is  made  accordingly.  All  concur.  Tvm^  T. 
Knickerbocker  Portkmd  Oememt  Co.,  S.  B.  R.,  toL  8,  p.  368,  Jan.  20,  1015. 

The  third  case  was  that  of  a  workman  crippled  in  a  fight  with 
two  discharged  employees  whose  places  he  had  taken.  The  opinion 
quotes  a  Massachusetts  decision  by  way  of  further  interpretation 
of  the  phrases  "  arising  out  of  "  and  "  in  the  course  of."  The 
text  is  as  follows: 

Bt  the  OoMiassioif. —  Daniel  J.  Harnett  was  injured  July  1,  1914,  while 
in  employ  of  the  defendant,  by  being  struck  with  a  shovel  in  a  fight  with 
two  Italians,  who  were  fellow  employees.  The  assault  resulted  in  the  frac- 
ture of  the  left  arm,  which  disabled  claimant  until  August  12,  1914,  and 
claim  for  compensation  is  made  for  four  weeks'  disability  at  the  rate  of 
eleven  dollars  and  fifty-four  cents  per  week.  The  two  Italiang  had  pre- 
viously been  in  the  same  employ  and  claimant  had  been  employed  to  work 
in  their  place.  Ill-feeling  existed  upon  the  part  of  the  two  Italians  against 
the  claimant,  because  of  his  employment  subsequent  to  their  discharge. 

The  question  at  issue  is  whether  or  not  the  injury  was  an  accidental 
injury  arising  out  of  and  in  the  course  of  the  employment.  In  claim  15210, 
Frank  Yume  v.  Knickerbocker  Portland  Cement  Co.,  the  Commission  re- 
viewed a  large  number  of  decisions  under  compensation  laws  in  assault 
cases.  The  claimant  in  the  Yume  case  was  a  foreman  and  was  assaulted 
by  employees  who  bore  a  grudge  against  him  because  of  instructions  which 
he  bad  given  them  in  relation  to  their  work.  The  Commission  held  that 
the  injuries  were  accidental  injuries  arising  out  of  and  in  the  course  of 
the  employment.  While  the  facts  in  the  two  cases  are  not  identical  the 
principle  involved  seems  to  be  the  same. 

The  case  Matter  of  Employer's  Liability  Assurance  Corporation,  102  K.  E. 
Rep.  697,  which  arose  in  the  State  of  Massachusetts  is  somewhat  similar. 
In  that  case  claim  for  compensation  was  made  for  a  death  caused  by  the 
assault  of  a  fellow  workman,  who  was  in  an  intoxicated  condition.  It 
appeared  that  the  habit  of  this  workman  to  become  intoxicated  and  his 
quarrelsome  disposition  were  known  to  the  employers.  Speaking  of  the 
effect  of  the  words  "  arising  out  of  and  in  the  course  of "  the  Supreme 
Judicial  Court  of  Massachusetts  said:  "It  is  not  easy  nor  necessaiy  to 
the  determination  of  the  case  at  bar  to  give  a  comprehensive  definition  of 
these  words  which  shall  accurately  include  all  cases  embraced  within  the 
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act  and  with  preeiaion  exclude  those  outside  its  terms.  It  is  sufficient  to 
flay  that  an  injury 'is  received  'in  the  course  oi*  the  employment  when  it 
comes  while  the  workman  is  doing  the  duty  which  he  is  employed  to  per- 
form. It  arises  'out  of  the  employment,  when  there  is  apparent  to  the 
rational  mind  upon  consideration  of  all  the  circumstances,  a  causal  connec- 
tion between  the  conditions  under  which  the  work  is  required  to  be  per- 
formed and  the  resulting  injury.  Under  this  test,  if  the  injury  can  be  seen 
to  have  followed,  as  a  natural  incident  of  the  work  and  to  have  been  con- 
templated by  a  reasonable  person  familiar  with  the  whole  situation  as  a 
result  of  the  exposure  occasioned  by  the  nature  of  the  employment,  then 
it  arises  'out  of  the  employment.  But  it  excludes  an  injury  which  can 
not  fairly  be  traced  to  the  employment  as  a  contributing  proximate  cause 
and  which  comes  from  a  hazard  to  which  the  workmen  would  have  been 
equally  exposed  apart  from  the  employment.  The  causative  danger  must 
be  peculiar  to  the  work  and  not  common  to  the  neighborhood.  It  must  be 
incidental  to  the  character  of  the  business  and  not  independent  of  the 
relation  of  master  and  servant.  It  need  not  have  been  foreseen  or  expected, 
but  after  the  event  it  must  appear  to  have  had  its  origin  in  a  risk  con- 
nected with  the  employment  and  to  have  flowed  from  that  source  as  a 
rational  consequence." 

Applying  these  principles  the  court  held  that  the  injuries  arose  out  of 
and  in  the  course  of  the  employment.  The  facts  in  the  case  before  the 
Commission  are  somewhat  similar.  We  believe  that  the  assault  in  this 
case  was  incident  to  the  work  and  might  have  been  reasonably  anticipated, 
and  conclude  that  the  injury  was  an  accidental  injury  arising  out  of  and 
in  the  course  of  the  employment.  All  concur.  Harnett  v.  8teen  Building 
Co.,  S.  D.  R.,  vol.  2,  p.  492,  Jan.  20,  1915. 

A  fourth  and  much  more  recent  case  furnishes  an  opinion  on 
the  subject  by  the  Court  of  Appeals.  This  case  differs  from  the 
others  in  that  the  injury  was  unintentional,  though  it  arose  out  of 
a  criticism  by  one  employee  of  the  other's  method  of  doing  the 
employer's  work.    It  is  as  follows: 

Pound,  J.:  This  is  an  appeal  by  the  employer  and  the  insurance  carrier 
from  an  order  of  the  Appellate  Division,  third  department,  affirming  by  a 
divided  court  an  order  of  the  state  workmen's  compensation  commission 
awarding  compensation.  Claimant  was  injured  when  engaged  in  a  haaar- 
dous  employment.  (Workmen's  Compensation  Law  [Cons.  Law,  ch.  67; 
L.  1914,  ch.  41],  S  2,  group  27.)  The  question  is  whether  he  received  an 
"  accidental  **  injury  "  arising  out  of  and  in  the  course  of  employment.'* 
(Workmen's  Compensation  Law,  $  3,  sub.  7.)  The  decision  of  the  com- 
mission is  final  on  all  questions  of  fact  (Workmen's  Compensation  Law, 
S  20),  and  it  is  presumed  in  the  absence  of  substantial  evidence  to  the 
contrary  that  the  claim  comes  within  the  provisions  of  the  act  (Workmen's 
Compensation  Law,  §  21),  but  when  the  undisputed  facts  in  connection 
with  the  testimony  of  the  claimant  supported  by  every  favorable  inference 
that  can  be  drawn  therefrom  do  not  warrant  an  award,  this  court  will,  upon 
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tn  appeal  from  a  non-unanimous  affirmance  by  the  Appellate  Division, 
reverse  upon  the  question  of  law  thuB  presented.  (Jerome  v.  Queen  City 
Cycle  Co.,  163  N.  Y.  361,  357.) 

The  facts  are  as  follows:  Claimant  on  July  14,  1914,  was  employed  as  a 
driver  by  Jacob  Ruppert,  Inc.,  which  was  engaged  in  the  business  of  carry- 
ing on  a  brewery.  He  brought  his  horses  into  the  stable,  where  Guth,  a 
fellow-workman,  and  he  unharnessed  the  horses  and  proceeded  to  wash  them 
off  with  the  hose.  Claimant  told  Guth  he  was  using  too  much  water  on 
the  horses,  and  Guth  then  intentionally  sprinkled  some  water  on  claimant. 
Shortly  after,  claimant  having  briefly  left  the  place  where  the  horses  were 
being  washed,  was  returning  to  his  work  of  cleaning  the  horses  when  he 
met  Guth.  As  they  passed  claimant  touched  Guth  on  the  slioulder,  saying, 
"George,  don't  do  that  again."  Guth  slapped  claimant  on  the  shoulder, 
and  as  claimant  turned  around  Guth's  finger  stuck  in  claimant's  left  eye, 
eausing  injuries  by  reason  of  which  it  was  necessary  to  remove  the  eye. 

That  the  injury  was  accidental  within  the  meaning  of  the  statute  seems 
dear.  It  was  a  sudden  and  unlooked-for  misfortune,  and  the  purpose  of 
the  act  is  to  insure  the  workman  at  the  expense  of  the  employer  against 
personal  injuries  not  expected  or  designed  by  the  workman  himself,  provided 
such  injuries  arise  out  of  and  in  the  course  of  employment.  {Trim  Joint 
District  School  Board  v.  Kelly,  by  Viscount  Haldane,  Lord  Chancellor, 
House  of  Lords  [L.  R.  1914]  A.  C.  667,  at  page  679.)  But  the  statute 
does  not  provide  an  Insurance  against  every  accident  happening  to  the 
workman  while  he  is  engaged  in  the  employment.  The  words  "  arising  out 
of  and  in  the  course  of  employment "  are  conjunctive,  and  relief  can  be  had 
under  the  act  only  when  the  accident  arose  both  "  out  of "  and  "  in  the 
course  of  "  employment.  The  injury  must  be  received  ( 1 )  while  the  work- 
man is  doing  the  duty  he  is  employed  to  perform,  and  also  (2)  as  a  natural 
incident  of  the  work.  It  must  be  one  of  the  risks  connected  with  the 
employment,  flowing  therefrom  as  a  natural  consequence  and  directly  con- 
nected with  the  work.  A  premeditated  fatal  assault  upon  a  schoolmaster 
by  bad  and  unruly  pupils  has  been  held  to  be  an  accident  arising  out  of 
and  in  the  course  of  the  employment.  (Trim  Joint  District  School  Case, 
•ttpftk)  The  death  of  a  workman,  while  he  was  doing  the  work  for  which 
he  was  hired,  as  the  result  of  an  assault  upon  him  by  an  intoxicated  fellow- 
workman  whose  vicious  habits  and  disposition  were  known  to  the  foreman 
was  held  to  be  due  to  the  causal  connection  between  the  injury  to  the 
deceased  and  the  conditions  under  which  the  defendant  required  him  to 
work.  {MoNiooVs  Case,  215  Mass.  497.)  On  the  other  hand,  the  act  has 
not  been  applied  to  accidents  resulting  from  the  chances  of  life  in  general 
to  which  the  victim  of  misfortime  was  exposed  in  common  with  all  man- 
kind rather  than  as  employee.  In  Craske  v.  Wigan  ([L.  R.  1909]  2  K.  B. 
635),  for  example,  the  nurserymaid,  frightened  by  a  cockchafer  or  giant 
beetle  which  flew  into  the  room  where  she  was  at  work,  involuntarily  threw 
up  her  hand  to  drive  it  away  and  stuck  her  flnger  in  her  eye,  thus  causing 
permanent  defective  vision,  and  it  was  held  that  this  was  a  risk  common 
to  all,  an  accident  that  might  happen  to  any  one,  and  not  arising  out  of 
or  caused  by  the  employment.  (See,  also,  Rayner  v.  Sligh  Furniture  Co., 
180  Mich.  168;  Bame  Case,  L.  R.  A.  1916a,  22,  with  notes  of  cases  generally 
on  Wk>Tkmen's  Compensation  Acts.)     Injuries  received  through  skylarking  or 
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h«r8e  play  during  working  hours  and  at  the  place  of  work  have  been  eonr 
sidered  by  the  courts,  and  it  has  been  held  that  an  accident  caused  to  a 
workman,  while  engaged  in  his  work,  by  the  wrongful  act  of  a  fellow- 
workman,  entirely  outside  the  scope  of  his  employment,  has  no  relation  to 
the  employment  and  is  not  within  the  act.  {HuUey  v.  Moo9brugger,  N.  J. 
Court  of  Errors  and  Appeals  [95  Atl.  Rep.  1007],  reversing  8.  0.,  87  N.  J.  !•. 
103.)  Altercations  and  blows  may,  however,  arise  from  the  act  of  a  fellow- 
servant  while  both  are  engaged  in  the  employer's  work  and  in  relation  to 
the  employment.  The  employer  may  be  badly  or  carelessly  served  by  two 
men  engaged  in  his  work,  and  yet  it  may  be  inferred,  when  one  injures  the 
other  in  a  quarrel  over  the  manner  of  working  together  in  a  common  employ- 
ment, that  the  accident  arose  out  of  the  employment  and  was  not  entirely 
outside  of  its  scope,  if  it  was  connected  with  the  employer's  work  and  in  a 
sense  in  his  interest.  Such  cases  necessarily  present  dose  questions  of  fact. 
In  Wlniyre  v.  A.  Rodger  d  Co.  (41  Scottish  Law  Reporter,  107)  the  Court 
of  Session  held  that  an  accident  resulting  from  a  tussle  between  two  work- 
men over  the  possession  of  a  brush  to  be  used  in  the  work  arose  out  of  and 
in  the  course  of  the  employment.  "  But  they  were  both  at  work,"  says 
Lord  TRATifEK,  "Mclntyre  doing  his  work  and  Clark  anxious  to  get  at  his 
work,  and  in  the  course  of  preparing  himself  for  the  continuance  of  his 
work." 

We  shall  not  attempt  to  formulate  any  more  accurate  rules  to  govern  all 
cases  than  the  general  principles  above  stated.  Each  ease  must  to  a  certain 
extent  stand  alone.  In  negligence  cases  it  is  not  unheard  of  for  different 
juries  to  reach  opposite  conclusions  on  the  same  evidence  when  no  claim 
could  be  made  that  either  verdict  was  without  evidence  to  support  it.  Where 
conflicting  inferences  from  the  same  facts  are  possible,  different  triers  of 
facts  may  draw  different  conclusions,  and  the  weight  of  evidence  is  not  for 
consideration  in  this  court.  {Matter  of  due,  214  N.  Y.  199,  203.)  The 
evidence  in  this  case  is  sufficient  to  permit  the  commission  to  find  that  the 
following  facts  sought  to  be  proved  were  established:  that  it  was  an  obli- 
gation of  claimant's  employment  to  take  care  of  the  horses  which  be  drove 
and  to  see  that  they  were  not  injured  by  injudicious  wetting  or  otherwise 
by  his  fellow-workmen;  that  in  the  course  of  their  employment  —  while  the 
two  men  were  at  work  —  a  quarrel  or  argument  over  the  wetting  of  the 
horses  arose  ^i^d  personal  injury  grew  out  of  the  physical  contact  resulting 
from  the  quarrel,  and  that,  therefore,  the  accident  (a)  arose  out  of  and  (b) 
in  the  course  of  employment. 

The  act  was  passed  to  benefit  workmen  in  hazardous  employments  who 
were  without  a  legal  remedy.  Compensation  is  given  without  regard  to  the 
fault  of  the  master  at  common  law  or  under  the  employers'  liability  acts. 
The  law  has  been  and  should  be  construed  fairly,  indeed  liberally,  in  favor 
of  the  employee.  Against  its  justice  or  economic  soundness  nothing  can  be 
said.  {Matter  of  Jensen  v.  Southern  Pacific  Co.,  216  N.  Y.  514)  The  power 
of  the  legislature  to  enact  such  laws  is  expressly  declared  to  be  beyond  the 
limitations  of  the  state  Constitution.  (Const.  N.  Y.  art.  1,  §  19.)  It 
would  not  be  difficult,  by  an  adherence  to  the  concepts  of  liability  for  negli- 
gence, based  on  the  failure  to  foresee  and  prevent  accident  {Ivee  v.  South 
Buffalo  By.  Co.,  201  N.  Y.  271),  rather  than  to  the  principles  of  industrial 
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insurance  for  injuries  suffered  by  workmen  in  the  course  of  their  employ- 
ment without  regmrd  to  fault  as  a  cause  of  such  injury  (Workmen's  Com- 
pensation Law,  I  10;  Matter  of  Po9t  t.  Burger  d  Gohlke,  216  K.  Y.  544), 
to  defeat  the  purpose  of  the  constitutional  and  legislative  provisions.  We 
think  that  the  doctrine  of  liability  without  fault  is  now  too  firmly  estab- 
lished to  require  this  court  to  dispose  of  the  question  on  the  facts  here 
presented  as  a  question  of  law. 

The  order  appealed  from  should  be  affirmed,  with  costs. 

WnxABD  Babtleit,  €h.  J.,  Collin,  Cuddeback  and  Seabubt,  JJ.,  concur; 
HisoocK  and  HooAir,  JJ.,  dissent. 

Order  affirmed.    HHtz  v.  B^ppert,  218  N.  Y.  148,  May  2,  1916.* 

In  a  fifth  case,  Carbone  v.  Loft,  the  Appellate  Division  on  June 
30,  1916,  affirmed  without  opinion  an  award  for  injury  to  an 
employee's  finger  in  a  quarrel  with  a  fellow  workman. 

10.  The  injury  is  caused  by  a  machine  ovmed  amd  reg%daJted  by 
the  injured  employee. —  An  employee  injured  by  a  machine  owned 
and  regulated  by  himself  may  have  compenaation.  A  worker  upon 
granite  monuments  used  his  own  motor  cycle  not  only  in  traveling 
between  his  home  and  employer's  premises  but  in  traveling 
between  his  employers'  premises  and  the  place  of  his  jobs.  One 
morning  after  arrival  at  his  employer's  premises  he  lost  the  ends 
of  two  fingers  while  cleaning  the  clutch  of  his  motor  cycle  in  prepa- 
ration for  his  day's  work.  The  Appellate  Division  sustained  an 
award  of  compensation  to  him,  saying : 

Kellogg,  J.:  Tbe  appellants  contend  that  the  accident  was  not  one  aris- 
ing out  of  and  in  the  course  of  the  employment.  There  is  some  evidence 
tending  to  prove  those  facts,  and  under  sections  20  and  21  of  the  Workmen's 
Compensation  Law  the  decision  of  the  Commission  is  conclusive  upon  the 
facts.  Clearly  if  the  motor  cycle  was  only  used  for  the  convenience  of  the 
claimant  in  hringing  him  to  and  from  his  place  of  work,  the  case  would 
not  he  within  the  act.  But  the  evidence  shows  that  from  time  to  time  it 
was  used  in  the  husinese  in  going  to  and  from  the  work  off  the  premises, 
and  that  at  other  times  when  it  had  heen  cared  for  during  working  hours 
no  question  had  heen  raised  by  the  employer.  It  could  not  be  used  in  the 
business  unless  kept  in  proper  condition.  The  fact  that  the  workman  was 
engaged  upon  it  near  the  place  of  business  and  during  business  hours,  and 
that  it  was  frequently  used  in  the  business,  do  not  make  the  findings  of  the 
Commission  unreasonable.  The  award  is,  therefore,  affirmed.  All  concurred, 
except  SiOTH,  P.  J.,  dissenting. 

Award  affirmed.    Kingsley  v.  Donovan,  169  App.  Biv.  828,  Kov.  10,  1915. 

11.  The  employee  is  injured  as  a  result  of  g(nng  to  the  aid  or 
rescue  of  another  employee, —  Even  when  an  employee  leaves  the 

*  The  Aopellate  Division  had  affirmed  the  Commission's  award,  without  opinion: 
171  App.  Dfv.  961,  November.  1916. 
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work  he  is  doing  to  go  to  the  help  of  another  employee  he  may  have 
compensation.  The  Court  of  Appeals,  in  the  following  decision, 
has  upheld  an  award  of  componsation  to  the  dependents  of  an 
employee  who  lost  his  life  while  trying  to  save  the  life  of  another 
employee,  though  the  two  were  working  for  different  employers. 
The  court  said  that  to  hold  otherwise  would  be  to  "  place  too  nar- 
row a  limit  upon  the  nature  of  the  acts  to  be  regarded  as  pertain- 
ing to  employment."  The  Appellate  Division  had  affirmed  the 
award  without  opinion  though  by  a  divided  vote  (170  App.  Div. 
942).  The  opinion  of  the  Court  of  Appeals,  from  which  there  was 
no  dissent,  is  as  follows: 

HisoocK,  J.:  Roger  WaterB,  the  husband  of  the  claimant,  was  in  the 
employ  of  the  William  J.  Taylor  Company,  which  had  a  contract  for  per- 
forming part  of  the  work  necessary  in  the  construction  of  a  building.  The 
Duffy  Ck)ntracting  Company  was  a  contractor  engaged  in  performing  other 
work  in  said  construction  which  necessitated  an  excavation.  While  one  of 
the  employees  of  the  last-named  company  was  at  work  in  the  excavation 
the  bank  thereof  caved  in  and  he  was  caught.  This  occurred  about  twenty 
feet  from  where  Waters  was  at  work  and  he  went  to  the  assistance  of  the 
endangered  employee.  While  he  was  engaged  in  the  attempt  to  release  him 
another  cave-in  occurred  which  so  seriously  injured  Waters  that  he  subse- 
quently died. 

On  these  facts  the  question  arises  whether  the  accident  to  Waters  could 
be  found  to  be  one  "arising  out  of  and  in  the  course  of  his  employment," 
emphasis  being  especially  placed  on  the  denial  by  the  insurance  company 
that  it  arose  out  of  the  employment. 

There  is  no  question  that  Waters'  attempt  to  rescue  his  fellow-workman 
immediately  led  to  his  own  injuries,  and,  therefore,  the  only  debatable  phase 
of  the  inquiry  must  be  whether  his  general  employment  included  and 
required  or  authorized  the  attempt  to  rescue  from  a  sudden  peril  which 
threatened  his  life  a  fellow-laborer  working  only  a  few  feet  away  on  the 
same  general  undertaking,  although  for  a  different  employer.  It  seems  to 
us  that  this  act  should  be  regarded  as  an  incident  to  and  within  the  fair 
scope  of  his  employment  as  the  latter  should  be  measured  for  the  purposes 
of  the  Workmen's  Compensation  Act.  It  occurred  while  he  was  at  work  on 
the  undertaking  for  which  he  had  been  hired,  and,  therefore,  during  the 
course  of  his  employment.  It  was  his  employment  which  brought  him 
where  he  was,  and  in  a  general  sense  caused  him  to  be  confronted  with  the 
condition  and  emergency  which  he  sought  to  meet.  His  act  was  prompted 
by  the  relationship  existing  between  himself  and  a  fellow-workman  caused 
by  their  employment  on  a  common  undertaking.  It  must  have  been  within 
the  reasonable  anticipation  of  his  employer  that  his  employees  would  do 
just  as  Waters  did  if  the  occasion  arose,  for  it  is  quite  inconceivable  that 
any  employer  should  expect  or  direct  his  employee  to  stand  still  while  the 
life  of  a  fellow-workman  working  a  few  feet  away  was  imperiled  by  such 
an  accident  as  occurred  here,  and  it  seems  to  us  that  the  accident  arose 
out  of  his  employment. 
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It  has  been  held  by  the  Supreme  Court  of  Illinois  in  a  well-coneidered 
ease  {Dragovich  v.  Iroquois  Iron  Co,,  109  N.  E.  Rep.  999)  that  injuries 
received  by  one  workman  while  trying  to  rescue  from  serious  danger  an- 
other workman  of  a  common  employer  arose  out  of  his  employment.  It  is 
true  that  that  decision  was  to  some  extent  based  on  the  proposition  that 
it  would  be  the  duty  of  the  employer  himself  to  attempt  to  rescue  his 
endangered  servant,  and,  therefore,  that  the  attempt  of  the  employee  who 
came  to  the  latter's  rescue  was  performed  in  the  interest  of  and  for  the 
bencflt  of  his  employer.  We  think,  however,  that  the  principle  of  that  case 
when  broadened  as  it  properly  may  be,  tends  to  sustain  the  award  in  this 
one.  Independent  of  any  legal  obli<;:ation  which  might  require  the  master 
to  attempt  to  rescue  a  servant  from  the  dangers  of  an  emergency,  there  is 
a  moral  duty  resting  on  principles  of  humanity  and  those  principles  ought 
to  apply  to  a  contract  of  employment  and  broaden  its  scope  so  as  to  permit 
a  servant  to  do  as  Waters  did  in  attempting  to  rescue  a  fellow-workman 
although  technically  working  for  a  diflferent  employer. 

Even  the  rather  rigid  rules  of  an  action  at  law  for  negligence  bend 
before  such  a  situation  of  peril  and  without  penalty  to  his  rights  permit 
a  casual  bystander  to  take  risks  in  the  attempt  to  save  life  which  would 
be  prohibited  under  any  other  circumstances.  {Eckert  v.  L.  /.  R.  R,  Co,, 
43  N.  Y.  602.) 

And  certainly  it  would  be  a  narrow  and  disappointing  view  if  in  judging 
the  conduct  of  a  workman  under  the  remedial  provisions  of  the  Workmen's 
Compensation  Act  we  should  hold  that  the  legislature  intended  to  deprive 
him  of  the  benefits  of  that  act  because  in  going  to  the  rescue  of  another 
workman  under  such  circumstances  as  arose  here  he  has  stepped  somewhat 
beyond  the  limits  which  would  fix  the  scope  of  his  employment  under  ordi- 
nary circumstances.  That  act  is  framed  on  broad  principles  for  the  protec- 
tion of  the  workman.  Relief  under  it,  generally  speaking,  is  not  based  on 
the  negligence  of  the  employer  or  limited  to  the  absence  of  negligence  on 
the  part  of  the  employee.  It  rests  on  the  economic  and  humanitarian 
principles  that  oompensation  should  be  given  at  the  expense  of  the  business 
to  the  employee  or  his  representatives  for  earning  capacity  destroyed  by 
an  accident  in  the  course  of  or  connected  with  his  work,  and  this  not  only 
for  his  own  benefit  but  for  the  benefit  of  the  state  which  otherwise  might 
be  charged  with  his  support.  This  purpose  ought  not  to  be  defeated  by 
placing  too  narrow  a  limit  upon  the  nature  of  the  acts  which  will  be 
regarded  as  pertaining  to  his  employment. 

Of  course  what  we  thus  say  is  to  be  read  in  the  light  of  the  facts  pre- 
sented on  this  appeal.  There  is  no  trouble  in  outlining  a  case  where  an 
employee,  even  with  the  laudable  purpose  of  helping  another,  might  go  so 
far  from  his  employment  and  become  so  thoroughly  disconnected  from  the 
service  of  his  employer  that  it  would  be  entirely  unreasonable  to  say  that 
injuries  suffered  by  him  arose  out  of  and  in  the  course  of  his  employment. 
It  is  sufficient  to  say  that  we  do  not  regard  the  case  now  presented  to  us 
as  being  such  an  one  as  we  have  suggested. 

The  order  should  be  affirmed,  with  costs. 

WiLLABD  Babtleit,  Ch.  J.,  CoLUN,  CuDDEBACK,  HooAK,  Seabury  and 
PouiTD,  JJ.,  concur.  Order  affirmed.  Waiert  t.  Taylor  Co.,  218  N.  Y.  248, 
May  12,  1916. 
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The  urgency  to  help  in  the  Waters  case  was  one  of  life  and 
death.  In  the  following  case,  decided  by  the  Appellate  Division, 
such  strong  incentive  was  lacking.  The  employee  tried  to  assist 
a  fellow  employee  in  starting  an  elevator  and  lost  his  life.  The 
court  held  that  it  would  be  construing  the  Workmen's  Compensa- 
tion Law  too  narrowly  to  say  that  an  employee  near  at  hand  might 
not  lend  a  hand  without  losing  his  compensation  rights : 

WooDWABO,  J.:  Hills  Bros.  Company  were  engaged  in  canning  and  pre- 
serving fruits  at  an  establisliment  conducted  in  Brooklyn,  and  the  claimant's 
husband,  Vincenco  Martucci,  had  been  ^nployed  by  the  company  for  about 
seven  years  as  a  general  laborer.  He  was  at  the  time  of  the  accident,  under 
which  this  claim  arises,  employed  as  a  syrup  boiler,  but  was  called  upon 
from  time  to  time  to  make  use  of  a  freight  elevator  in  bringing  glucose  to 
his  boiling  pot.  This  same  elevator  seems  to  have  been  used  by  oth#!r 
employees  in  a  like  manner,  no  one  being  regularly  employed  to  operate  it. 
On  the  31st  day  of  March,  1915,  decedent  was  at  work  on  the  third  floor 
of  the  company's  building  when  one  Kelly,  another  employee,  came  down 
with  the  elevator  from  the  fifth  floor  and  stopped  at  the  third.  In  some 
manner  the  operating  cable  became  engaged  with  the  floor  of  the  elevator, 
and  it  refused  to  move  either  up  or  down.  Kelly  asked  one  of  the  employees 
to  help  him,  but  this  particular  employee  looked  at  the  elevator  and  walked 
away  without  rendering  aid.  Two  others  came  to  the  point,  one  of  them 
being  the  decedent.  The  latter  jumped  down  into  the  elevator  ear,  which  had 
stopped  just  below  the  third  floor,  and  grabbed  hold  of  the  operating  cable 
with  his  hands  and  so  manipulated  it  that  the  obstruction  was  removed  and 
the  car  fell  to  the  basement,  taking  the  decedent  with  it,  producing  injuries 
from  which  he  subsequently  died.  The  State  Industrial  Commission  has 
awarded  compensation  to  decedent's  widow  and  family,  and  the  employer  and 
the  insurance  company  appeal  to  this  court  from  such  awards. 

No  complaint  is  made  as  to  the  amount  of  the  awards,  but  it  is  urged  that 
the  decedent  was  not  injured  in  the  manner  prescribed  by  the  Workmen's 
Compensation  Law  to  entitle  his  family  to  compensation.  The  appellant's 
theory  is  that  the  decedent,  who  was  employed  as  a  syrup  boiler,  did  not 
receive  his  injury  while  engaged  in  boiling  syrup,  and  that  the  personal 
injuries  were  not,  therefore,  "  sustained  by  the  employee  arising  out  of  and 
in  the  course  of  his  employment,"  as  provided  by  section  10  of  the  act  in 
question.  (Consol.  Laws,  chap.  67  [Laws  of  1914,  chap.  41],  |  10.)  There 
is  evidence  in  the  case  to  the  effect  that  the  work  of  the  decedent  was  that 
of  a  syrup  boiler,  and  that  he  was  thus  engaged  when  the  elevator  came  to 
a  standstill  and  refused  to  move,  and  it  is  contended  that  the  ifills  Bros. 
Company,  having  provided  an  engineer  whose  duty  it  was  to  make  all 
repairs  in  the  machinery,  the  act  of  the  decedent  in  attempting  to  aid  Kelly 
in  starting  the  elevator  was  outside  of  his  duties,  and  that  the  insurance 
did  not  cover  his  case. 

It  is  doubtless  true  that  the  facts  would  not  support  a  judgment  under  the 
common  law,  nor  under  the  Employers'  Liability  Act  (Labor  Law  [Consol. 
Laws,  chap.  31;  Laws  of  1909,  chap.  36],  art.  14,  as  amd.  by  Laws  of  1910, 
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efaap.  362),  bat  the  Workmen's  Compensation  Law  contemplates  charging 
the  industrial  life  of  the  State  with  the  burden  of  accidents  incident  to  such 
industry  within  the  limits  fixed  by  the  act,  and  we  are  not  prepared  to  hold 
that  a  common  laborer  is  not  in  tiie  course  of  his  employment  when  he  steps 
aside  from  his  immediate  employment  to  give  incidental  aid  to  a  fellow- 
employee  in  the  operation  of  a  freight  elevator  which  is  operated  in  common 
by  all  of  the  employees  It  does  not  appear  that  the  elevator  had  been 
broken  or  damaged;  merely  that  it  had  ceased  to  respond  to  the  operating 
cables,  and  to  say  that  a  man  who  is  at  work  near  the  point  may  not  lend 
a  hand  in  starting  this  levator  without  sacrificing  his  rights  under  the 
law  is  too  narrow  a  constmction  to  apply  in  the  construction  of  the  statute. 
If  the  decedent  had  himself  been  using  the  elevator  as  Kelly  was  doing  — 
and  this  was  among  his  duties  —  there  would  have  been  no  doubt  of  his 
being  protected  while  trying  to  start  the  elevator,  even  though  the  Hills 
Broa  Company  had  employed  an  engineer  to  make  repairs,  and  no  good 
reason  suggests  itself  why  he  might  not  have  left  his  boiling  pots  for  a  few 
mom^ts  to  aid  a  fellow-laborer  in  an  effort  to  start  this  same  elevator. 

We  think  the  award  of  the  State  Industrial  Commission  should  be 
approved.  Award  unanimously  affirmed.  Mariucoi  y.  BilU  Bro;  Co.,  171 
App.  Div.  370,  January  18,  1916. 

In  an  earlier  caae,  Hcurrison  v.  Kane,  169  App.  Div.  905,  May 
28,  1916,  the  Appellate  Division  had  unanimously  affirmed  an 
award  to  an  employee  of  one  contractor  upon  a  building  who  had 
been  injured  while  assisting  the  employee  of  another  contractor. 

d.  The  employee  is  injured  through  negligence  or  wrong  of 
another  not  in  the  same  employ. —  Even  when  the  employee  has 
been  injured  by  another  not  in  the  same  employ  he  may  have 
compensation.  Section  29  of  the  Workmen's  Compensation  Law 
grants  him  the  privil^e  as  an  alternative  to  an  action  against  the 
third  party  for  n^ligence.*  Furthermore,  said  section  declares 
that  even  when  he  elects  to  bring  the  negligence  action  against  the 
third  party  he  may  in  the  end  claim  compensation  to  the  amount 
of  any  deficiency  between  the  sum  that  he  recovers  and  the  sum 
that  would  have  been  allowed  him  had  he  elected  to  claim  com- 
pensation. This  latter  provision  vitally  interests  his  employer's 
insurance  carrier  in  the  amount  that  he  can  recover  by  his  action 
for  negligence,  The  law  therefore  says  that  he  must  give  notice  ef 
his  election  to  pursue  the  action  for  n^ligenca  That  the  insur- 
ance carrier  may  know  of  it,  he  must  evidence  such  election  '^  in 
such  manner  as  the  commission  may  by  rule  or  regulation  pre- 
scribe."   Failure  to  give  such  notice,  according  to  Lester  v.  Otis 

*  ComsMire  *'  Sabstitution  of  law  of  compensation  for  law  of  negUffeDce."  above, 
p.  60.  A  minor  employee  may  make  tbls  election.  Herkey  v.  Agar  Manufacturing 
Co.,  90  Mlic.  460,  May,  1015 ;  text,  above,  p.  32. 
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Elevator  Co,,  bars  him  from  claiming  deficiency  compensation,  if 
any  there  should  be.  The  decisions  of  the  Appellate  Term  and  the 
Appellate  Division  in  this  cade  are  as  follows : 

(Lester  v.  Otis  Elevator  Co,,  Appellate  Tcmi.) 
Gut,  J.:     In  this  action  to  recover  damages  for  personal  injuries  received 
by  the  plaintiff,  an  employee  of  Bing  &  Bing,  in  the  course  of  his  employ- 
ment, arising  out  of  what  may  be  termed  common  law  negligence,  judgment 
has  been  rendered  in  his  favor  against  the  defendant  Otis  Elevator  Company. 
The  work  done  by  the  plaintiff  was   hazardous  employment  within  the 
meaning  of  the  Workmen's  Compensation  Law,  and  his  employers,  when  the 
action  was  brought,  had  complied  with  all  the  requirements  of  the  act  as  to 
providing  insurance  for  their  employees. 
Section  29  of  the  statute  is  as  follows: 

If  a  workman  entitled  to  compensation  under  this  chapter  be  injured  or  klUed 
by  tbe  negUgeuce  or  wroog  of  another  nat  In  the  same  employ,  sucli  Injured 
woruiiiau  or,  in  case  of  death,  bU  dependents,  sball,  before  any  suit  or  claim 
iiiidcr  tbis  cbayter,  elect  wbetber  to  take  compensation  under  tbis  cbai>ter  or  to 
pursue  bis  remedy  against  such  otber.  Sucb  election  shall  be  evidenced  in  such 
manner  as  tbe  commission  may  by  rule  or  regulation  prescribe.  If  be  elect  to 
take  compensation  under  tbis  chapter,  tbe  cause  of.  action  against  sucb  otber 
sball  be  assigned  to  tbe  state  for  the  benefit  of  tbe  state  insurance  fund,  if  com- 
pensation be  payable  therefrom,  and  otherwise  to  the  person  or  corporation  liable 
for  tbe  payment  of  sucb  compensation,  and  if  be  elect  to  proceed  against  such  otber, 
the  state  insurance  fund,  person  or  association  or  corporation,  as  the  case  may 
be,  sball  contribute  only  tbe  deficiency,  if  any,  between  the  amount  of  the  recovery 
against  sucb  otber  person  actually  collected,  and  the  compensation  provided  or 
estimated  by  tbis  chapter  for  such  cause.  Such  a  cause  of  action  assigned  to  tbe 
state  may  be  prosecuted  or  compromised  by  the  commission.  A  compromise  of  any 
sucb  cause  of  action  by  tbe  workman  or  his  dependents  at  an  amount  less  thin 
the  compensation  provided  for  by  tbis  chapter  sball  be  made  only  with  the  written 
approval  of  tbe  commission.  If  the  deficiency  of  compensation  would  be  paynisie 
from  tbe  state  insurance  fund,  and  otherwise  with  the  written  approval  of  tbe 
person,  association,  or  corporation  liable  to  pay  the  same. 

Prior  to  the  commencement  of  this  action  the  commission  had  by  suitable 
rules  and  regulations  ordained  the  manner  in  which  the  election  provided 
for  in  the  foregoing  section  should  be  exercised;  but  the  plaintiff  brought 
suit  without  making  the  prescribed  election,  and  the  appellant  claims  that 
his  failure  to  comply  with  the  statute  in  this  respect  is  fatal  to  the 
judgment. 

Under  section  10  the  employers  were  required  to  compensate  for  the 
injuries,  even  though  caused  by  a  third  party,  and  section  II  provides  that 
the  liability  prescribed  by  section  10  "  shall  be  exclusive,''  except  that  if  the 
employer  fails  to  comply  with  the  statute  the  injured  employee  or  his  repre- 
sentative may  "  elect  to  claim  compensation  "  imder  the  act  or  to  maintain 
an  action  for  damages  on  account  of  the  injury,  in  which  action  the  defend- 
ant cannot  avail  himself  of  the  defenses  that  the  injury  was  caused  by  the 
negligence  of  a  fellow-servant  or  that  the  employee  assumed  the  risk  of  his 
employment  or  that  the  injury  was  due  to  his  contributory  negligence. 

Although  section  11  states  that  the  liability  prescribed  by  the  statute  shall 
be  exclusive,  I  am  of  the  opinion  that  this  refers  solely  to  the  liability  of  the 
employer,  and  that  the  act  does  not  prevent  an  injured  employee  such  as 
the  plaintiff  from  seeking  redress  in  a  common  law  action  as  against  third 
parties  causing  his  injuries. 

A  consideration  of  all  the  provisions  of  section  29  in  connection  with  other 
parts  of  the  act  indicates  that  to  carry  out  the  scheme  of  subrogation  pro- 
vided for  in  that  section  the  "  suit "  referred  to  therein  la  any  suit,  whether 
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pursuant  to  the  act  or  otherwiBe;  that  an  employee  Buataining  injuries  in 
the  course  of  his  employment  through  the  acts  or  defaults  of  a  party  other 
than  his  employer,  and  suing  such  party,  is  required  to  make  and  signify 
his  election  in  accordance  with  the  statute  and  the  rules  and  regulations  of 
the  commission  as  a  condition  precedent  to  the  collection  through  the  com- 
mission of  any  deficiency  between  the  recovery  in  the  action  and  the  com- 
pensation provided  for  by  the  act;  that  no  such  election  having  been  made 
by  the  plaintiff  he  has  no  right  to  such  deficiency,  if  any,  but  that  the  failure 
to  make  the  prescribed  election  in  no  way  affects  the  judgment  appealed 
from  which  should  be  affirmed  with  costs. 

Judgment  affirmed,  with  costs,  with  leave  to  defendant  to  appeal  to  the 
Appellate  Division. 

Lehman,  J.  (concurring) :  The  plaintiff  has  recovered  a  judgment  for 
injuries  suffered  through  the  negligence  of  the  defendant's  employees.  At 
the  time  of  the  accident  the  plaintiff  was  working  on  a  building  which  was 
being  constructed  by  Bing  &  Bing,  as  general  contractors,  and  the  plaintiff 
was  in  their  employ.  The  plaintiff's  injuries  resulted  "  from  an  accidental 
personal  injury  sustained  by  the  employee  arising  out  of  and  in  the  course 
of  his  employment "  within  the  meaning  of  section  10  of  the  Workmen's 
Compensation  Law,  and  the  plaintiff^s  employment  was  hazardous  within 
the  meaning  of  section  2  of  the  same  law.  His  employers  had  complied  with 
all  the  requirements  in  regard  to  insurance  provided  by  that  law,  and 
undoubtedly  the  plaintiff  could  have  obtained  compensation  by  claim  to  the 
commission.     He  preferred,  however,  to  bring  this  suit  against  the  defendant. 

Section  11  of  the  Workmen's  Compensation  Law  provides  that  "the 
liability  presented  by  the  last  preceding  section  shall  be  exclusive,"  except 
that  if  an  employer  fails  to  secure  the  payment  of  compensation  for  his 
injured  employees  and  their  dependents  as  provided  in  section  50  of  this 
chapter  an  injured  employee  or  his  legal  representative  in  case  death 
results  from  the  injury  may  at  his  option  elect  to  claim  compensation  under 
this  chapter  or  to  maintain  an  action  in  the  courts  for  damages  on  account 
of  such  injury,  and  in  such  an  action  the  defendant  may  not  plead  as  a 
defense  that  the  injury  was  caused  by  the  negligence  of  a  fellow  servant  or 
that  the  employee  assumed  the  risk  of  his  employment  or  that  the  injury 
was  due  to  the  contributory  negligence  of  the  employee.  The  meaning  of 
this  section  seems  to  me  to  be  quite  clear  when  read  in  conjunction  with 
the  remainder  of  the  law.  By  virtue  of  section  10  a  liability  unknown  to 
the  common  law  was  imposed  upon  employers  in  designated  employments  to 
pay  compensation  for  practically  all  injuries  sustained  by  an  employee 
arising  out  of  and  in  the  course  of  his  employment  "  without  regard  to  fault 
as  a  cause  of  such  injury."  In  other  words,  the  expense  of  compensating 
employees  for  all  injuries  sustained  was  made  a  burden  upon  the  industry 
and  the  old  common  law  doctrine  that  compensation  can  only  be  obtained 
from  a  party  whose  fault  caused  the  injury  was  abandoned.  In  order  to 
make  the  new  system  complete  it  was  provided  that  this  form  of  compensa- 
tion should  be  **  exclusive  "  except  where  the  employer  failed  to  secure  the 
actual  payment  of  this  compensation  to  the  em])Ioyee  as  provided  by  law. 
By  means  of  these  sections  the  legislature  has  attempted  to  solve  the  diffi- 
cult problem  of  securing  to  the  employee  fair  compensation  for  injuries. 
It  has^  however,  merely  attempted  to  deal  with  the  liability  of  the  employers 


Digitized  by  VjOOQIC 


224        Court  Decisions  on  Workmen's  Compensation  Law 

toward   their    employees   and   while   the   new   liability    it  has   provided   Ia 

declared    to   be   "  exclusive "    it   seems    to   me   quite   clear   that    the   word 

**  exclusive "  refers  only  to  the  liability  which  the  new  law  deals  with,  i.  e., 

the  liability  of  the  employer  to  his  employee  and  that  it  would  be  absurd 

to   hold   that   the   legislature   had   any    intention   of   depriving   an    injured 

employee  of  any  common  law  rights  against  third  parties. 

This  construction  is  obviously  borne  out  hy  the  provisions  of  section  29 

which  reads  as  follows: 

Section  29.  Subrogation  to  remedies  of  employees. —  If  a  workman  entitled  to 
compensation  under  this  chapter  be  injured  or  killed  by  the  nealigence  or  wrong 
of  another  not  in  the  same  employ,  sucli  injured  workman,  or,  in  case  of  death, 
his  dependents,  shall,  before  any  suit  or  claim  under  this  chapter,  elect  whether 
to  take  compensation  under  this  chapter  or  to  pursue  his  remedy  against  such 
other.  Snch  election  shall  be  eyidenced  in  sucli  manner  as  the  commission  may 
by  rule  or  regulation  prescribe.  If  he  elect  to  take  compensation  under  this 
cbapter,  the  cause  of  action  against  such  other  shall  be  assigned  to  the  state 
for  the  benefit  of  the  state  insurance  fund,  if  compensation  be  payable  therefrom, 
and  otherwise  to  the  person  or  corporation  liable  for  the  payment  of  such  com- 
pensation, and  if  he  elect  to  proceed  against  such  other,  the  state  insurance  fund, 
person  or  association  or  corporation,  as  the  case  may  be,  shall  contribute  only  the 
douci(>ncy,  if  any,  between  the  amount  of  the  recovery  against  such  other  person 
actually  collected,  and  the  compensation  provided  or  estimated  by  this  chapter 
for  such  cause.  Such  a  cause  of  action  assigned  to  the  state  may  be  prosecuted 
or  compromised  by  the  commission.  A  compromise  of  any  such  cause  of  action 
by  the  workman  or  his  dependents  at  an  amount  less  than  the  compensation 
provided  for  by  this  chapter  shall  be  made  only  with  the  written  approval  of  the 
commission,  if  the  deficiency  of  compensation  would  be  payable  from  the  state 
iLvu ranee  fund,  and  otherwise  with  the  written  approval  or  the  person,  association 
or  corporation  liable  to  pay  the  same. 

Under  this  section  it  appears  expressly  that  an  employee  has  a  right  to 
**  elect  whether  to  take  compensation  under  this  chapter  or  to  pursue  his 
remedy  against  such  other"  and  it  follows  therefore  that  the  Workmen's 
Compensation  Law  has  not  deprived  an  Injured  employee  of  his  common  law 
right  of  action  against  a  negligent  third  party. 

It  is  urged;  however,  that  since  this  section  provides  that  **  such  injured 
workman  •  •  •  shall,  before  any  suit  or  claim  under  this  chapter,  elect 
whether  to  take  compensation  under  this  chapter  or  to  pursue  his  remedy 
against  the  other  "  the  plaintiff  in  this  common  law  action  must  plead  and 
prove  that  he  has  made  such  election  in  the  manner  prescribed  by  the  rule 
or  regulation  of  the  commission.  It  seems  to  me,  however,  that  such  a  con- 
struction of  this  section  is  forced.  The  law  requires  an  election  only 
'*  before  any  suit  or  claim  under  this  chapter "  and  the  words  which  I  have 
italicized  refer  to  and  limit  both  the  words  "  suit "  and  "  claim."  It  seems 
to  me  that  the  words  quoted,  standing  even  alone,  and  the  strict  gram- 
matical construction  thereof,  show  that  this  was  the  meaning  of  the  l^s- 
lature,  and  the  whole  tenor  of  the  statute  shows  that  this  was  the  legislative 
purpose.  As  stated  above,  the  only  liability  which  the  legislature  has 
attempted  to  deal  with  is  the  liability  of  the  employer.  The  statute  in 
nowise  attempts  to  regulate  or  change  the  ordinary  common  law  liability 
of  other  parties  for  their  own  negligence,  but  since  the  employer  is  made 
liable  for  injuries  without  regard  to  his  fault  it  properly  provides  that  he, 
or  the  fund  or  person  or  corporation  ultimately  liable,  shall  be  subrogated 
to  the  remedy  which  the  employee  may  have  against  third  parties  provided 
the  employee  elects  to  take  compensation  under  the  statute,  or  if  the 
employee  elects  to  proceed  against  a  third  person  who  is  liable  as  at  common 
law  for  his  negligence  that  such  fund,  person  or  corporation  shall  be  liable 
to  compensate  the  employee  only  for  the  deficiency  between  the  amount  of 
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reooverj  actually  ooUected  and  the  oompensation  provided  by  the  statute. 
The  plain  purpose  of  this  section,  it  seems  to  me,  therefore,  is  to  give  an 
employee  injured  through  the  negligence  of  a  third  party  an  election  between 
a  daim  or  suit  against  the  employer  under  the  new  form  of  liability  created 
by  the  statute  and  an  election  at  common  law  against  the  negligent  party; 
and  inasmuch  as  the  negligent  party  should  in  any  event  be  the  person 
ultimately  liable  and  the  employer  should  under  no  circumstances  be  held 
to  a  liability  beyond  the  oompensation  fixed  by  the  statute,  the  statute  pro- 
vides that  the  party  seeking  to  obtain  any  benefit  from  the  statute  shall 
before  suit  or  claim  under  the  statute  make  his  election  as  to  the  form  of 
remedy  he  will  pursue  in  order  that  the  employer  or  the  insurance  fund 
shall  not  be  forced  to  pay  more  than  the  established  rate  of  compensation 
and  shall  be  in  a  position  to  set  off  against  this  liability  any  recovery  which 
can  be  enforced  against  a  n^ligent  third  party.  The  very  purpose  of  this 
section  appears  in  the  title  of  this  section,  viz. :  "  Subrogation  to  remedies 
of  employee."  I  can  see  no  reason  why  this  section  should  be  so  construed 
as  to  provide  that  an  employee  desiring  to  sue  a  third  party  must  before 
bringing  such  action  file  as  a  condition  precedent  to  enforcing  his  common 
law  rights  an  election  to  make  his  claim  at  common  law.  If  we  so  construe 
the  statute  it  seems  to  me  that  we  must  hold  that  the  legislature  has  placed 
persons  employed  in  certain  hazardous  occupations  in  one  peculiar  class 
not  only  as  regards  their  rights  against  their  employers  where  there  is 
good  ground  for  such  classification  but  also  as  against  third  parties  guilty 
of  negligence  where  I  can  find  no  possible  ground  for  such  classification. 
The  third  party  sued  as  at  common  law  is  in  any  event  liable  either  to  the 
injured  employee  or  to  his  assignee  and  in  no  event  is  he  liable  to  both. 
As  far  as  such  person  is  concerned  it  is  quite  immaterial  whether  an  elec- 
tion has  been  made  or  not  and  we  should  not,  I  think,  construe  this  statute 
in  such  manner  as  to  limit  the  injured  party's  common  law  right  by  requir- 
ing him  to  do  any  act  under  the  Workmen's  Compensation  Act  in  order  to 
enforce  a  liability  which  exists  at  common  law.  If  the  legislature  had 
intended  to  derogate  in  this  particular  from  the  common  law  it  would  have 
80  provided  in  an  explicit  manner.  If  the  plaintiff  in  this  action  should 
compromise  the  action  for  an  amount  less  than  the  compensation  provided 
by  the  statute  he  would  undoubtedly  not  be  in  a  position  to  enforce  under 
the  statute  any  claim  for  the  deficiency  and  there  is  some  doubt  as  to 
whether  he  has  not  forfeited  all  claim  under  the  statute  by  bringing  this 
action  without  previously  filing  an  election.  That  question,  however,  I  think 
affects  only  his  right  to  a  suit  or  claim  against  the  employer  and  not  his 
right  to  a  suit  at  common  law. 

Whitakeb,  J.  (dissenting) :  In  July,  1914,  plaintiff  was  a  "hodcarrler" 
in  the  employ  of  Bing  &  Bing,  building  contractors.  The  plaintiff  was 
engaged  in  wheeling  mortar  to  the  bricklayers,  pushing  his  wheel-barrow 
over  a  runway  or  gangplank.  The  gangplank  or  runway  went  across  the  top 
of  a  hole,  ^is  hole  was  made  by  the  defendant,  the  Otis  Elevator  Com- 
pany, for  the  purpose  of  installing  an  elevator;  it  was  required  for  the 
plunger  of  the  elevator.  The  hole  was  being  dug  by  means  of  a  core  barrel, 
sixteen  inches  in  diameter  by  twenty  feet  in  length.  It  was  necessary  at 
times  to  lift  this  core  barrel  out  of  the  hola.    While  so  doing  the  plunger 
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was  placed  upon  the  plank  or  runway  in  such  a  way  that  the  plank  turned 
over  or  tipped  up  and  threw  the  plaintiff,  who  was  standing  thereon,  into 
the  hole.  The  details  of  the  accident  and  position  of  the  plank,  etc.,  were 
given  in  full  by  plaintiff.  And  if  the  narration  of  the  plaintiff  as  to  the 
nature  of  the  runway,  the  work  the  defendant  was  engaged  in  and  the 
manner  in  which  the  accident  happened  were  true,  and  the  jury  has  found 
that  such  narration  was  true,  we  think  negligence  upon  the  part  of  the 
defendant  was  sufficiently  shown  to  sustain  the  verdict  of  the  jury. 

The  appellant  asks  for  a  reversal  upon  two  grounds,  first,  that  the  charge 
of  the  court  was  erroneous  in  not  properly  submitting  to  the  jury,  as  a 
question  of  fact,  the  defendant's  alleged  negligence.  We  think  the  court 
did  in  substance  charge  the  jury  sufficiently  upon  this  point.  The  court 
stated  to  the  jury: 

**  The  main  question  here  is  whether  this  man  was  hurt  through  the  care- 
lessness or  negligence  of  any  one  else.  If  he  was  hurt  through  his  own 
carelessness  or  his  own  negligence,  why  of  course  he  cannot  recover." 

The  court  then,  stated  the  facts  alleged  to  constitute  the  n^ligence  com- 
plained of,  and  adds: 

"Now  if  you  first  get  settled  through  this  testimony  that  that  act  was 
brought  about  or  occurred  through  no  neglect  of  this  plaintiff,  then  the  next 
question  is,  through  whose  neglect  was  it?" 

The  court  also  further  stated:  "The  neglect  of  this  defendant  is  impor- 
tant. If  this  defendant  was  negligeht  through  its  workmen  in  not  safe- 
guarding the  appurtenances  and  appliances  of  this  construction  company, 
so  that  they  would  not  injure  them  or  the  men  on  them,  they  owe  a  responsi- 
bility or  take  upon  themselves  the  responsibility  of  any  damages  following 
this." 

While  not  as  explicit  as  it  might  have  been  made,  I  think  it  Is  fair  to 
assimie  that  the  jury  luiderstood  that  negligence  on  the  part  of  the  defend- 
ant was  required  to  be  shown  before  plaintiff  was  entitled  to  a  verdict 
The  defendant  took  no  exception  to  the  portion  of.  the  charge  now  com- 
plained of,  and  it  is  too  late  to  raise  the  objection  in  tliis  court.  The  appeal 
is  not  from  the  order  denying  the  defendant's  motion  for  a  new  trial  but 
from  the  judgment. 

The  other  ground  upon  which  defendant  asks  a  reversal  is  stated  in  his 
brief  as  follows:  "The  plaintiff  failed  to  establish  sufficient  facts  to  oon- 
stitute  a  cause  of  action  by  failing  to  allege  and  prove  an  election  in 
accordance  with  the  Workmen's  Compensation  Act." 

In  other  words,  inasmuch  as  the  plaintiff  and  the  firm  for  which  he  was 
working  came  directly  within  the  provisions  of  the  Workmen's  Compensation 
Act,  that  before  plaintiff  could  recover  from  a  "third  person,"  to  wit,  the 
Otis  Elevator  Company,  he  was  required  to  file  a  notice  of  election  as 
required  by  section  29  of  that  act. 

The  reoord  discloses  that  plaintiff  was  in  the  employ  of  Bing  &  Bing  and 
not  the  defendant,  the  Otis  Elevator  Company,  and  that  Bing  A.  Bing, 
plaintiff's  employers,  were  engaged  in  a  character  of  business  to  which  the 
Workmen's  Compensation  Act  applies;  that  Bing  &  Bing  had  complied  with 
the  provisions  of  the  act  for  the  protection  of  botb  plaintiff  and  themselves, 
and  all  were  subject  to  its  provisions. 
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Section  10  of  the  act,  so  far  as  material,  proyides  as  follows: 

Liability  for  compensation. —  Every  employer  subject  to  the  provisions  of  this 
chapter  shall  pay  or  provide  at  required  by  this  chapter  compensation  according 
to  tue  Kchedoles  of  this  article  for  tne  disability  or  death  of  his  employee  resulting 
from  an  accidental  personal  injury  sustained  by  the  employee  arisinff  out  of  and 
in  the  oomrte  of  M8  employw^etit,  without  regard  to  fault  as  a  cause  of  such 
injury   •   ♦   •. 

Section  11.  Altematiye  remedy.  The  llablUty  prescribed  by  the  last  preceding 
section  shall  be  exclusive,  except  that  If  an  employer  fall  to  secure  the  payment 
of  oompensation  for  his  injured  employees  and  their  dependents  as  provided  in 
section  60  of  this  chapter,  an  Injured  employee  •  •  •  may  at  his  option  elect 
to  elaim  compensation  under  this  chapter,  or  to  maintain  an  action  in  the  courts 
for  damages  •  •  •  and  in  such  an  action  defendant  may  not  plead  as  a  defense 
tiiai  the  injury  was  caused  by  the  negligence  of  a  fellow  servant  or  that  the 
employee  assumed  the  risk  of  nis  employment,  or  that  the  injury  was  due  to  the 
contributory  negligimce  of  the  employee. 

Section  60  referred  to  proTidee  that  employers  must  procure  a  fund 
applicable  to  the  payment  of  the  amounts  awarded  to  the  injured  employee 
by  the  commission,  whose  appointment  is  provided  for  in  the  act. 

Section  52  provides  that  the  failure  of  employers  to  secure  the  oompensa- 
tion  "  shall  have  the  effect  of  enabling  the  injured  employee  "  '*  to  maintain 
an  action  for  damages  in  the  courts"  as  prescribed  by  section  11,  which  is 
above  quoted. 

It  wiU  be  observed  that  under  the  provisions  of  section  11  it  is  only  when 
the  employer  fails  to  comply  with  section  60  requiring  the  employer  to 
secure  funds,  etc.,  that  he  is  authorized  to  bring  an  action  in  the  courts. 
Should  the  employer  fail  to  provide  the  fund,  as  required  by  section  50,  the 
employee  may  sue  in  the  courts  and  certain  specified  defenses  of  the  employer 
are  cut  off,  or  the  employee  may  file  a  claim  instead  of  bringing  a  suit,  and 
should  he  pursue  the  latter  course  provision  in  subsequent  portions  of  the 
act  is  made  for  procuring  the  payment  of  the  scheduled  rate  to  the  employee. 

Section  18  provides  that  notice  of  an  injury  for  which  compensation  is 
payable  shall  be  given  to  the  commission  and  employer  within  ten  days 
after  disability  and  prescribes  how  the  notice  shall  be  given,  etc. 

After  the  claim  has  been  submitted  to  the  commission  full  and  ample 
provision  ia  made  for  fixing  the  amount  and  securing  payment  to  the  person 
injured. 

The  above  provisions  are  equally  binding  upon  the  employer  and  employees. 
And  after  the  employer  has  conformed  to  the  provisions  of  the  act,  in  order 
to  secure  the  payment  of  awards  for  injuries  to  the  employees,  the  employees 
are  precluded  from  bringing  an  action  for  damages.  Not  only  does  section 
11  expressly  provide  that  the  liability  of  the  employer  shall  be  exclusive, 
but  the  tenor  of  the  entire  act  indicates  that  such  was  its  general  purpose. 
To  hold  that  the  employee  could  elect  to  sue  for  an  injury  or  accept  the 
benefits  of  the  act  at  his  option,  would  make  the  employer  liable  for  every 
injury  to  the  employee  and  take  away  from  him  all  defenses  with  no  recip- 
rocal benefits  in  return. 

Sections  29  and  67  provide  as  follows: 

Section  20.  Subrogation  to  remedies  of  employees.  If  a  workman  entitled 
to  compensation  under  this  chapter  be  injurea  or  killed  by  the  negligence  or 
wrong  of  another  not  in  the  same  employ,  such  Injured  worxman.  or  In  case  of 
death,  his  dependents,  shall,  before  any  suit  or  claim  under  this  chapter,  elect 
•vhpthcr  to  take  compensation  under  this  chapter  or  to  pursue  his  remedy  against 
such  other.  Such  election  shall  be  evidenced  in  such  manner  as  the  commission 
may  by  rule  or  regulation  prescribe. 

Kec.  67.  Rules.  The  commission  shall  adopt  reasonable  rules,  not  inconsistent 
witii  this  chapter,  regulating  and  providing  for 

1.  The  kind  and  character  of  notices,  and  the  service  thereof,  in  case  of  accident 
and  Injury  to  employees; 

8.  Canying  into  effect  the  provisions  of  this  chapter. 
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The  commission  has  adopted  reasonable  rules  in  reference  to  the  form  of 
the  notice  required  and  the  service  thereof. 

Respondent  maintains  that  this  section  does  not  apply  to  the  present  case; 
that  the  present  action  is  not  one  under  the  terms  of  the  act  at  all;  but 
against  a  third  party  with  whom  the  plaintiff  had  no  contractual  relation. 

If  respondent's  position  is  correct,  section  29  becomes  absolutely  meaning- 
less. This  would  be  contrary  to  all  rules  of  statutory  construction.  Respond* 
ent  seeks  to  illustrate  the  soundness  of  his  contention  by  instancing  the  case 
of  an  employee  being  injured  while  riding  on  a  railroad  train  as  a  passenger 
for  hire.  This  is  not  an  analogous  case.  Such  a  case  would  not  come  within 
the  terms  of  the  section,  for  the  reason  that  such  an  injury  would  not  be 
one  "arising  out  of  and  in  the  course  of  his  employment."  Plaintiff's 
Injury  did  arise  out  of  and  in  the  course  of  his  employment,  and  Bing  k 
Bing,  his  employers,  were  required  to  compensate  him  for  his  injury.  If 
respondent  had  been  injured  by  a  railroad  company  while  traveling  to  and 
from  the  place  of  his  employment,  Bing  &  Bing  would  not  be  required  to 
compensate  him  imder  the  provisions  of  the  act  because  plaintiff's  injury 
would  not  have  arisen  out  of  and  in  the  course  of  his  employment. 

Although  in  the  case  at  bar  the  injury  to  plaintiff  was  caused  by  a 
"  third  party,"  that  is,  a  party  with  whom  plaintiff  had  no  contractual  rela- 
tions, viz.,  the  Otis  Elevator  Company,  still  Bing  &  Bing,  his  employers, 
would  have  been  required  to  compensate  plaintiff  had  he  filed  his  claim  and 
given  the  notice  required.  Under  the  provisions  of  section  29,  however, 
plaintiff  had  his  option  to  take  compensation  under  the  provisions  of  the 
Compensation  Act  from  his  employers,  Bing  &  Bing,  or  to  sue  the  person 
through  whose  negligence  he  was  actually  injured.  In  either  case,  however, 
he  is  required  to  serve  notice  of  his  election,  in  the  manner  prescribed  by 
the  commission,  and  the  commission  has  duly  and  properly  prescribed  the 
manner  in  which  such  notice  shall  be  given.  Section  29  of  the  statute,  no 
doubt,  had  in  contemplation  just  such  cases  as  the  present,  where  different 
contractors  are  working  upon  the  same  structure,  and  there  is  a  question 
as  to  which  contractor  is  liable  for  the  injury. 

The  liability  of  the  employer  and  the  remedy  of  the  employee  being  exclu- 
sive, and  the  plaintiff's  only  remedy  being  under  the  statute,  he  was  required 
to  comply  with  the  terms  of  the  statute  in  order  to  be  entitled  to  its 
benefits.  The  requirements  of  notice  of  election  are,  we  think,  conditions 
precedent  and  should  have  been  alleged  in  the  complaint  and  proved  upon 
the  trial.  Rosenatock  v.  City  of  New  York,  97  App.  Div.  337;  affd.,  181 
N.  Y.  650. 

Judgment  should  be  reversed  and  complaint  dismissed,  with  leave  to 
plaintiff  to  apply  to  the  compensation  commission  for  such  relief  as  the 
commission  may  deem  him  entitled  to. 

Judgment  affirmed,  with  costs.  Lester  v.  Otie  Elevator  Oo,,  90  Misc.  649, 
June,  1915. 

(Lester  v.  Otie  Elevator  Co,,  Appellate  DivieUm.) 

McLAtroHLiN,  J.:    This  action  was  brought  in  the  Municipal  Court  of  the 

city  of  New  York  to  recover  damages  for  injuries  alleged  to  have  been 

sustained  through  the  negligence  of  the  defendant.     On  July  17,  1914,  the 

plaintiff  was  an  employee  of  the  firm  of  Bing  k,  Bing,  which  was  engaged 
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in  the  eonstruetioa  of  a  buildiag  in  the  eiiy  of  New  York.  Upon  the  same 
premifles  the  defendant  wm  bigaged  in  drilling  a  hole  for  the  lounger  of  an 
elevator.  In  remoTing  the  drill  for  the  purpoie  of  cleaning  it,  defendant,  in 
■ome  way,  npeet  the  mnway  on  which  plaintiff  was  at  work  wheeling  mortar, 
and  he  was  thrown  off,  sustaining  the  injuries  of  which  he  oomplaina  At 
the  trial  the  plaintiff  had  a  yerdict,  and  the  judgment  entered  thereon  was 
affirmed  by  the  Appellate  Term,  with  leave  to  defendant  to  appeal  to  this 
eonrt. 

The  appeal  presents  a  single  question  and  that  is  whether,  under  the 
Workmen's  Compensation  Law  (Consol.  Laws,  chap.  67;  Laws  of  1913,  chap. 
816,  as  re-enacted  hy  Laws  of  1914,  chap.  41),  the  plaintiff  could  maintain 
the  action  without  allying  and  proving  his  election  to  do  so,  pursuant  to 
section  29  of  that  act 

The  Workmen's  Compensation  Law  provides  a  fixed  schedule  of  the  rates 
of  compensation  to  be  paid  by  employers  to  employees  injured  in  the  course 
of  certain  hazardous  employments,  irrespective  of  the  fault  occasioning  the 
injury,  and  establishes  a  commission  to  administer  the  statute  and  make 
awards.  Employers  are  required  to  secure  the  payment  of  the  prescribed 
compensation  in  the  manner  provided  in  the  statute,  and  it  is  conceded  that 
the  plaintiff's  employers,  Bing  &  Bing,  had  done  so,  and  that  the  plaintiff 
might  have  applied  for  such  compensation,  instead  of  claiming  damages 
from  the  defendant. 

Section  29  provides: 

Sabrogation  to  remedies  of  employee.  If  a  workman  entitled  to  compensation 
OQdor  this  chapter  be  Injured  or  killed  by  the  n^Ugence  or  wrong  of  another  not 
In  the  same  employ,  such  injured  workman,  or  in  case  of  death,  his  dependents, 
shall,  before  any  suit  or  claim  under  this  chapter,  elect  whether  to  take  com- 
pcnsatloD  under  this  chapter  or  to  pursue  his  remedy  against  such  other.  Such 
election  shall  be  evidenced  In  snch  manner  as  the  commission  may  by  rule  or 
regulation  prescribe.  If  he  elect  to  take  compensation  under  this  chapter,  the 
cause  of  action  against  such  other  shall  be  assigned  to  the  state  for  the  benefit 
of  the  state  insurance  fund,  if  compensation  be  payable  therefrom,  and  otherwise 
to  the  person  or  association  or  corporation  liable  for  the  payment  of  such  com- 
pensation, and  if  he  elect  to  proceed  against  such  other,  the  state  insurance  fund, 
person  or  arsociatlon  or  corporation,  as  the  case  may  be,  shall  contribute  only  the 
deficiency,  if  any.  between  the  amount  of  the  recovery  against  such  other  person 
actually  collected,  and  the  compensation  provided  or  estimated  by  this  chapter 
for  such  case.  Such  a  cause  of  action  assigned  to  the  state  may  be  prosecuted 
or  compromised  by  the  oomirlsslon.  A  compromise  of  any  such  cause  of  action 
by  the  workman  or  bla  dercndents  at  an  amount  less  than  the  compensation 
provid--d  for  by  this  chapt'^r  shall  be  made  only  with  the  written  approval  of  the 
commission,  if  the  deficiency  of  compensation  would  be  payable  from  the  state 
insurance  fund,  and  otherwise  with  the  written  approval  of  the  person,  aasocia- 
tlon,  or  corporation  liable  to  pay  the 


In  the  present  case  the  plaintiff  in  fact  elected  to  pursue  hie  remedy 
against  the  defendant,  instead  of  claiming  compensation  under  the  statute, 
as  an  employee  of  Bing  k  Bing.  But  it  is  conceded  that  he  did  not  file  any 
evidence  of  his  election  with  the  Commission,  although  the  Ck>mmiBsion  had, 
pursuant  to  section  29,  prescribed  a  form  of  notice  to  be  filed  with  it  in 
such  cases.  The  defendant  claims  that  the  filing  of  such  a  notice  was  a 
condition  precedent  to  the  maintenance  of  the  action,  and  the  court  below 
was  divided  upon  that  point.     (90  Misc.  Rep.  649.) 

Under  section  20,  the  plaintiff  was  required  to  file  such  notice  only  hefore 
ONjf  miit  or  eUUm  under  this  chapter.  The  present  action  was  not  a  suit 
or  claim  under  the  statute,  but  a  common-law  action  against  the  defendant 
for  negligence.  The  plaintiff  was  not  employed  by  the  defendant,  and  it  is  a 
rather  startling  proposition  that  a  third  party  can  defeat  an  action  against 
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him  for  negligence  merely  because  the  victim  happened  to  be  an  employee 
of  another  person  and  had  not  filed  with  the  Commifiaion  a  notice  of  his 
election  to  exercise  his  common-law  rights. 

In  requiring  an  employee  to  make  and  evidence  his  election  ''before  any 
suit  or  claim  under  this  chapter,"  it  seems  to  me  that  the  Legialature 
clearly  intended  the  words  "under  this  chapter"  to  modify  both  "suit" 
and  "claim,"  so  that  the  third  party  is  not  entitled  to  inaiat  that  such 
notice  be  given.  If  these  words  are  construed  to  mean  any  suit,  including  a 
common-law  action  against  a  third  party,  then  the  section  is  in  derogation 
of  the  common-law  rights  of  the  employee  —  a  construction  to  be  avoided 
where  possible.  {McManua  v.  Gavin,  77  N.  Y.  36;  Seligman  v.  Friedlander, 
199  id.  373;  Rosin  v.  lAdgertoood  Mfg.  Co.,  89  App.  Div.  245.) 

We  might  rest  our  decision  upon  this  point  alone.  But  it  la  urged  that 
the  whole  purpose  of  the  statute  was  to  protect  employees  of  the  daases 
enumerated  and  that  it  should  be  construed  to  thia  end  as  regulating  their 
rights  and  remedies  against  third  partiea,  as  well  as  against  their  employers. 
On  the  contrary,  it  seems  to  me  that  an  examination  of  the  statute  only 
strengthens  the  conclusion  that  such  was  not  the  purpose  of  section  29. 

The  statute,  as  originally  enacted,  was  entitled  "An  Act  in  relation  to 
assuring  compensation  for  injuries  or  death  of  certain  employees  in  the 
course  of  their  employment  *  *  *."  Section  2  enumerates  the  hazardous 
employments  to  which  the  statute  applies.  Sections  14r-16  provide  fixed 
schedules  of  compensation  to  be  paid  for  injuries,  and  section  60  requires 
employers  to  secure  the  payment  of  such  compensation  to  their  employees, 
in  one  of  the  ways  specified  in  the  section.  Section  52  provides  that  the 
failure  of  all  employer  to  secure  compensation  shall  enable  an  injured 
employee  or  his  dependents  "  to  maintain  an  action  for  damages  in  the 
courts,"  as  prescribed  in  section  11. 

Section  10  requires  every  employer  to  pay  or  provide  the  scheduled  com- 
pensation for  accidental  injuries  sustained  by  an  employee  in  the  course  of 
his  employment,  "  without  regard  to  fault  as  a  cause  of  such  injury,"  except 
where  due  to  the  intoxication  or  willful  intention  of  the  employee;  and 
section  11  provides  that  the  liability  prescribed  in  section  10  is  exclusive, 
except  that  if  an  employer  has  failed  to  secure  compensation  as  required 
by  section  50,  the  employee  or  his  representatives  may,  at  their  option, 
either  claim  compensation  under  the  statute,  or  "maintain  an  action  in  the 
courts  for  damages  on  account  of  such  injiiry,"  in  which  action  neither 
contributory  negligence,  the  assumption  of  risk  nor  the  negligence  of  a 
fellow-servant  may  be  pleaded  as  a  defense. 

All  these  provisions  clearly  relate  only  to  rights  and  remedies  as  between 
employer  and  employee.  As  was  fully  explained  in  Matter  of  Jenten  v. 
Southern  Paoifio  Co.  (215  N.  Y.  614),  where  the  constitutionality  of  the 
statute  was  upheld,  the  employer  is  required  to  pay  a  fixed  compensation 
for  injuries  sustained  by  an  employee  in  the  course  of  his  employment, 
entirely  irrespective  of  the  question  of  n^ligence.  This  liability  is  absolute 
and  is  exclusive,  unless  the  employer  has  failed  to  secure  the  payment  of 
compensation  in  the  manner  provided  in  section  50.  In  that  case,  and  in 
that  case  only,  the  employee  may  bring  an  action  for  damages,  with  the 
common -law  defenses  specified  in  section  11  barred.  It  is  perfectly  clear 
that  the  "action  in  the  courts  for  damages"  mentioned  in  sections  52  and 
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11  is  an  action  against  the  employer  only.  It  cannot  possibly  mean  an  action 
a^inst  a  third  party,  though  not  infrequently  an  employee  may  be  injured 
in  the  course  of  his  employment  by  the  negligence  of  a  third  party,  aa 
occurred  in  the  present  case. 

Nowhere  in  the  statute,  therefore,  is  there  any  attempt  to  regulate  or 
alter  the  rights  and  remedies  of  an  employee  against  a  third  party,  unless  it 
be  contained  in  section  29.  But  in  the  light  of  what  has  been  said,  the 
purpose  of  section  29  seems  perfectly  clear. 

Where  an  employee  is  injured  by  the  act  of  a  third  party,  in  the  course 
of  hia  employment,  he  is  nevertheless  entitled  to  claim  compensation  under 
the  statute.  But  it  is  only  reasonable  that,  in  such  cases,  the  third  party 
should  he  made  to  pay  the  damages  caused  by  his  wrongful  act,  and,  of 
course,  the  employee  is  not  entitled  to  such  damages  and  the  statutory  com- 
pensation at  the  same  time.  Section  20  accordingly  makes  provision  for  the 
employer's  "Subrogaticm  to  remedies  of  employee."  Under  that  section,  if 
the  employee  claims  compensation  under  the  statute,  his  cause  of  action 
against  the  third  party  is  assigned  to  the  State,  if  the  compensation  is 
payable  from  the  State  insurance  fund,  and  otherwise  to  the  person  liable 
for  the  payment  of  the  compensation.  In  other  words,  the  party  who  has 
to  pay  or  secure  the  statutory  compensation  can  then  recover  the  damages 
for  which  the  third  party  is  liable. 

Section  29  does  not,  however,  prevent  an  employee  from  bringing  an  action 
for  damages  against  such  third  party  himself;  it  recognizes  his  right  to  do 
80  if  he  chooses.  But  if  he  does  elect  to  do  so,  he  can  claim  compensa- 
tion under  the  statute  only  for  the  deficiency,  if  any,  between  the  amount 
collected  from  such  third  party  and  the  statutory  compensation. 

The  employer,  or  the  person  liable  for  the  payment  of  the  statutory  com- 
pensation, is  thus  vitally  interested  in  the  outcome  of  such  an  action 
brought  by  an  employee.  For  the  protection  of  the  employer  or  the  person 
liable  as  aforesaid,  section  20  requires  the  employee,  before  any  suit  or 
claim  under  the  statute,  to  make  and  evidence  his  election.  If  he  elects  to 
claim  under  the  statute,  then  the  employer  or  the  person  liable  for  the 
payment  of  the  statutory  compensation  is  subrogated  to  his  rights  against 
the  third  party.  If  he  elects  to  pursue  his  remedy  against  the  third  party, 
the  employer  or  the  person  liable  as  aforesaid  has  notice  and  can  take  steps 
to  see  that  an  adequate  recovery  is  obtained.  For  his  further  protection, 
compromises  for  less  than  the  statutory  compensation  are  forbidden  without 
his  written  approval. 

It  waa  doubtless  expected  that  employees  would  ordinarily  choose  the 
prompt  and  inexpensive  remedy  given  them  under  the  statute  and  leave  it 
tp  the  employers  and  insurers  to  collect  the  damages  from  the  third  party. 
An  employee  would  hardly  go  to  the  trouble  and  expense  of  bringing  such 
an  action  himself  unless  he  hoped  to  recover  from  the  third  party  more 
than  the  statutory  compensation.  In  the  similar  statutes  of  other  States 
which  I  have  examined  the  employee  is  given  the  election  whether  to  sue, 
or  to  claim  compensation  under  the  law.  Under  our  statute,  however,  he 
may  sue  and  still  hold  the  employer  liable  for  the  deficiency  if  he  fails  to 
recover  and  collect  the  statutory  amount. 

It  seems  to  me,  therefore,  that  the  requirement  that  the  employee  give 
evidence  of  his  election  to  sue  was  intended  solely  for  the  benefit  of  the 
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person  liable  for  the  statutory  compensation  and  was  not  intended  to  curtail 
or  affect  the  existing  remedies  of  the  employee  against  the  third  party. 
Section  29  fully  recognizes  the  common-law  remedy  of  the  employee,  and 
there  is  nothing  in  the  statute  to  indicate  that  the  Legislature  intended 
that  it  should  be  affected. 

It  is  doubtless  a  necessary  concluaion  that  where  an  employee  brings  such 
an  action,  without  having  duly  evidenced  hie  election  to  do  so,  he  would  not 
be  entitled  to  any  compensation  under  the  statute,  even  though  he  did  not 
recover  in  such  action  the  full  amount  to  which  he  would  have  been  entitled 
under  the  statute.  Such  a  situation  could  arise  only  through  the  failure 
of  the  employee  to  claim  compensation  under  the  statute  and  his  disregard 
thereof  in  failing  to  give  notice  of  his  election.  Neither  the  language  nor 
the  obvious  purpose  of  section  29,  however,  would  justify  a  construction. 
holding  the  giving  of  such  notice  to  be  a  condition  precedent  to  the  main- 
tenance of  a  common-law  action  by  an  employee  against  a  third  party. 

The  determination  appealed  from  should,  therefore,  be  affirmed,  with  oosts. 

Ingraham,  p.  J.,  LAuaHLiN,  SooTT  and  Dowuwo,  JJ.,  concurred. 

Determination  affirmed,  with  costs  and  disbursements.  Lester  T.  OUa 
Elevator  Co.,  169  App.  Div.  613,  Nov.  6,  1915.» 

e.  The  employer  has  failed  to  take  out  insurance  in  compliance 
with  the  Worhnen's  Compensation  Law. —  Even  when  the 
employer  has  failed  to  take  out  compensation  insurance  the  injured 
employee  may  have  compensation.  Section  11  of  the  Workmen's 
Compensation  Law  grants  him  the  privilege  as  an  alternative  to  an 
action  against  his  employer  for  negligence  in  which  the  usual 
common  law  defenses  may  not  be  pleaded.  The  section  lacks  tie 
detail  of  Section  29,  noted  above,  which  provides  a  similar  alterna- 
tive of  remedy.  Many  claims  for  compensation  where  tiie 
employer  has  failed  to  insure  are  presented  to  the  State  Industrial 
Commission.  It  would  seem  to  be  the  administrative  practice  of 
the  Commission  to  hold  hearings  and  pass  upon  such  claims. 
Whether  or  not  the  injured  employee  who  receives  an  award 
receives  payment  thereof  would  seem  to  depend  upon  the 
employer's  willingness  or  ability  to  pay  or  the  ability  of  the  oovnael 
to  the  Commission  to  collect. 

The  Appellate  Division  has  been  called  upon  to  interpret  the 
phrase  "  l^al  representative  "  in  Section  11  and  has  deolared  tbat 
it  "  means  the  dependent  and  not  the  executor  or  administrator," 
the  effect  being  that  the  widow  of  an  employee  who  loses  his  life 
does  not  need  to  qualify  as  an  executrix  or  an  administratrix  in 

*  The  Lester  and  other  third  party  cases  are  considered  from  the  view-point  of 
the  law  of  negligence,  above,  pp.  116-126. 
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order  to  make  the  election  permitted  by  the  section.  The  opinion 
of  the  majority  and  the  concurring  opinion  of  Justice  Howard  are 
as  follows: 

Smith,  P.  J.:  The  employer  faUed  to  take  out  insurance  required  by  the 
Compensation  Law.  By  section  62  of  that  law  the  "  failure  to  secure  the 
payment  of  compensation  shall  have  the  effect  of  enabling  the  injured 
employee  or  hia  dependenit  to  maintain  an  action  for  damages  in  the  courts, 
as  prescribed  by  section  eleven  of  this  chapter."  Section  10  provides  the 
liability  for  oompensaticm,  and  section  11  (as  amd.  by  Laws  of  1914,  chap. 
316)  reads:  ^'Xhe  liabiUty  prescribed  by  the  last  preceding  section  shaU 
be  ezclnsive,  except  that  if  an  onployer  faU  to  secure  the  payment  of  com- 
pensation for  his  injured  employees  and  their  dependents  as  provided  in 
section  fifty  of  thia  chapter,  an  injured  employee,  i>r  hi%  legal  reprtBentaiiv 
in  caae  death  reaultt  from  the  mjury,  may,  at  his  option,  elect  to  claim  com- 
pensation  under  this  chapter,  or  to  maintain  an  action  in  the  courts  for  dam- 
ages on  account  of  such  injury;  and  in  such  an  action  it  shall  not  be  necessary 
to  plead  or  prove  freedom  from  contributory  negligence  nor  may  the  defend- 
ant plead  as  a  defense  that  the  injury  was  caused  by  the  neglit;2nce  of  a 
fellow  servant  nor  that  the  employee  assumed  the  risk  of  his  employment, 
nor  that  the  injury  was  due  to  the  contributory  negligence  of  the  employee." 
Upon  an  examination  of  the  whole  statute,  in  connection  with  the  purposes 
of  its  enactment,  I  am  convinced  that  the  ''legal  representative"  referred 
to  in  section  11  means  the  dependent  and  not  the  executor  or  administrator. 
In  Matter  of  Woodcock  v.  Walker  (170  App.  Div.  4),  decided  this  term,  we 
are  holding  that  the  allowance  to  an  infant  child  is  payable  to  the  widow, 
and  in  the  opinion  it  is  stated:  "It  does  not  seem  probable  that  it  was 
the  intention  of  the  Legislature  to  require  the  appointment  of  a  general 
guardian  with  an  attendant  expense  in  order  to  enable  the  children  to 
collect  the  amounts  allotted  to  them  under  the  act."  This  "  legal  represen- 
tative "  may  elect  either  to  proceed  under  the  Compensation  Law  before  the 
Commission,  or  to  bring  an  action.  By  parity  of  reasoning  it  is  not  probable, 
at  least  if  election  be  made  to  proceed  under  the  Compensation  Law,  th&t 
first  an  executor  or  administrator  must  be  appointed,  with  its  attendant 
expense.  Such  a  construction  would  be  contrary  to  the  general  scheme  of 
the  statute,  and  would  tend  to  make  a  proceeding  more  complex  than  would 
be  a  proceeding  directly  by  the  dependent  himself.  A  dependent  who  was 
not  a  next  of  kin  and  not  a  creditor  would  have  no  standing  in  a  Surro- 
gate's Court  to  compel  the  appointment  of  a  "legal  representative,"  as  the 
term  is  sou^t  to  be  interpreted  by  defendant.  The  ordinary  action  for 
negligence  given  to  the  personal  representative  of  a  deceased  is  brought  for 
the  benefit  of  next  of  kin.  (Code  Civ.  Proc.  |  1902  ei  eeq,)  The  action 
here  authorised  is  brought  for  the  benefit  of  certain  dependents,  and  must 
be  decided  upon  rules  of  law  differing  materially  from  those  which  govern 
the  ordinary  action  for  negligence  by  the  personal  representative. 

Again.  This  election  to  be  made  either  to  proceed  under  the  0>mpenBa- 
tion  Law  or  by  separate  action,  would  more  naturally  be  made  by  those 
directly  iniererted  than  by  any  one  representing  the  estate  as  a  personal 
representative.  It  may  be  suggested  that  there  might  be  difficulties  in  case 
of  the  dependents  might  elect  one  course  and  aoms  another.     The 
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answer  to  that  suggestion  would  seem  to  rest  in  the  provision  of  section  29, 
which  provides  in  a  certain  case  for  the  election  by  dependents,  and  pro- 
vides that  "such  election  shall  be  evidenced  in  such  manner  as  the  Com- 
mission may  by  rule  or  regulation  prescribe."  So  election  under  section  11 
might  be  exercised  "in  such  manner  as  the  Commission  may  by  rule  or 
regulation  prescribe." 

Notwithstanding  this  conclusion  I  am  of  the  opinion  that  the  matter 
should  be  sent  back  to  the  Commission  to  ascertain  the  exact  status  of  the 
deceased,  through  whom  claimants  assert  their  claims.  The  defendant 
before  the  Commission  apparently  relied  upon  its  l^al  ground  that  the 
proceeding  could  only  be  brought  by  a  personal  representative  appointed 
by  the  surrogate,  although  the  objection  was  never  formally  taken  until  this 
appeal.  If  this  matter  be  sent  back  to  the  Commission  the  contract  under 
which  the  claimed  employee  was  acting  may  be  introduced  in  evidence  and 
his  exact  relation  to  the  employer  be  established.  In  my  judgment  this 
award  should  be  set  aside  and  the  matter  referred  back  to  the  Commission, 
that  opportunity  may  be  given  to  the  defendant  to  introduce  sueh  evidence 
as  it  may  desire  upon  the  nature  of  the  employment  of  the  deceased. 

All  concurred,  Howabd,  J.,  in  result  in  opinion,  except  Woodwasd,  J., 
who  voted  to  reverse  and  to  disallow  the  claim. 

Howabd,  J.  (concurring  in  result) :  In  this  case  a  dependent  widow, 
assuming  to  have  the  right  to  do  so  under  section  11  of  the  Workmen's 
Compensation  Law  (Consol.  Laws,  chap.  67  [Laws  of  1914,  chap.  41],  as 
amd.  by  Laws  of  1914,  chap.  316),  has  elected  to  claim  compensation  under 
this  act.  The  employer,  who  appeals  from  the  award  herein,  contends  that 
the  widow  was  not  authorized  by  section  11  of  the  act  to  make  the  election 
and  prosecute  the  claim  herein,  but  that  it  could  only  be  done  by  the  "  legal 
representative*'  of  the  deceased;  that  is,  by  the  executor  or  adminiBtrator. 

Section  11  of  the  Workmen's  Compensation  Law  provides  that  "  if  an 
employer  fail  to  secure  the  payment  of  compensation  for  his  injured 
employees  and  their  dependents  *  *  *  an  injured  employee,  or  his 
legal  representative  in  case  death  results  from  the  injury,  may,  at  his  option, 
elect  to  claim  compensation  under  this  chapter,  or  to  maintain  an  action 
in  the  courts  for  damages  on  account  of  such  injury." 

Section  52  ol  the  act  provides  that  "  Failure  to  secure  the  payment  of 
compensation  shall  have  the  effect  of  enabling  the  injured  employee  or  his 
dependents  to  maintain  an  action  for  damages  in  the  courts,  as  prescribed 
by  section  eleven  of  this  chapter." 

These  two  sections  are  in  discord.  They  do  not  work  together.  Either 
one  or  the  other  must  be,  to  a  certain  extent,  a  nullity  unless  the  courts 
harmonize  them.  The  dependents  of  a  deceased  employee  cannot  mi^iwf^^jn 
an  action  "  as  prescribed  by  section  eleven,"  for  section  11  makes  no  pro- 
vision whatever  for  an  action  by  dependents.  Therefore,  we  must  bold 
either  that  the  words  'M^gal  representative"  in  section  11  mean  dependents, 
or  that  the  word  "  dependents  "  in  section  52  means  legal  representatives. 
This  must  be  our  position  unless  we  are  willing  to  hold  that  the  eff'ect  of 
both  sections  (if  we  are  to  accept  them  literally)  is  to  give  a  cause  of 
action  to  either  the  legal  representatives  or  the  dependents.  But  this, 
probably,  was  not  the  intention  of  the  Legislature.  The  spirit  of  the  Woric- 
men's  Compensation  Law,  as  well  as  soimd  reasoning  and  precedent,  require 
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hb  to  hold  that  the  words  "legal  representative"  aa  used  in  section  II 
should  not  be  restricted  to  their  narrow,  legal,  technical  meaning  but  should 
be  so  construed  by  us  aa  to  avoid  the  interposition  of  any  agency  or  delay 
between  a  dependent  widow  and  the  succor  given  by  this  humane  law. 

A  ^' legal  representative,"  that  is,  an  executor  or  administrator,  could  in 
no  event  have  any  interest  in  the  award.  An  executor  or  administrator 
stands  in  the  shoes  of  the  deceased  and  represents  the  estate  of  the  deceased 
—  represents  it,  among  other  things,  in  its  relation  to  creditors.  But  cred- 
itors have  no  claim  and  can  never  have  any  claim  to  awards  under  this 
act.  (§  33.)  The  compensation  provided  for  in  the  act,  in  case  of  death, 
goes  to  the  dependent!  to  furnish  food  and  shelter  and  support  —  not  to  the 
legal  representatives  to  pay  debts  and  commissions.  The  whole  scheme  of 
the  law,  in  the  prosecution  of  claims,  is  simplicity.  Indirection,  red  tape, 
roundabout  routes,  the  intervention  of  unnecessary  parties  and  officials,  use- 
less delay  —  all  this  the  Workmen's  Compensation  Law  seeks  to  avoid. 
Everything  must  be  summary,  simple  and  speedy.  All  superfluities  are 
repugnant  to  the  spirit  of  the  act. 

But  we  are  not  forced  to  take  the  initiative  in  holding  that  the  expression 
"  legal  representative ''  does  not  necessarily  mean  executor  or  administrator. 
The  Court  of  Appeals  has  established  a  precedent  for  us;  a  precedent  even 
under  normal  laws.  {Orinoold  v.  Ba/wyer,  125  N.  Y.  411.)  But  here  we  are 
dealing  with  an  extraordinary  statute,  a  statute  modern  and  revolutionary 
and  every  word  of  which  breathes  summary  justice.  Therefore,  if  under 
the  common  law,  the  expression  "  legal  representative  ''  has  been  held  flexible 
enough  to  mean  "  next  of  kin,"  a  fortiori  it  should  here  be  held  flexible 
enough  to  mean  dependents. 

The  award,  except  ss  to  the  penalty  of  flfty  per  cent,  should  be  affirmed. 

Award  set  aside  and  matter  remanded  to  Commission  that  the  defendant 
may  be  ^ven  an  opportunity  to  introduce  such  evidence  as  it  may  desire 
upon  the  nature  of  the  employment  of  the  deceased.  Dea/rhom  v.  Peugeot 
Auto  Import  Co.,  170  App.  Div.  93,  Nov.  10,  1915.» 

f .  The  injured  employee  is  away  from  the  plant  of  his  emploi/er 
at  the  time  of  the  injury. —  Even  when  the  employee  is  injured  at 
a  distance  from  his  employer's  plant  he  may  have  compensation. 
The  Workmen's  Compensation  Law,  §  3,  subd.  4,  in  defining  an 
"  employee,"  so  provides  in  terms  so  plain  that  adjudication  of  the 
point  in  the  courts  has  not  been  necessary.  Furthermore,  this 
definition  has  been  one  of  the  grounds  upon  which  the  courts  in  the 
cases  under  the  following  title  have  decided  that  the  Workmen's 
Compensation  Law  applies  to  injuries  of  employees  occurring 
beyond  the  state's  bounds.  In  Fiocca  v.  Dillon,  S.  D.  R.,  vol.  7, 
p.  399;  —  App.  Div.  — y  November  15,  1916,  a  tailor  injured 

*  The  CommissioD  having  taken  further  testimony,  has  stated  its  findings  ami 
made  a  tecond  award  to  Dearborn's  widow :  S.  D.  R..  vol.  7,  p.  413.  Feb.  8,  1916, 
which  has  been  affirmed  by  the  Appellate  DiYision.  November  16.  1916.  L.  1930, 
ch.  e22,  harmonises  |  11  with  f  62  of  the  Worwmen*s  Compensation  Law  by 
inserting  the  phrase  '*  or  legal  representatives  *'  in  |  02. 
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by  hia  sciseors  wliUe  doing  piece  work  at  his  own  home  received 
compensation. 

g.  The  vnjvo'ed  employee  is  without  the  staie  at  the  time  of  the 
injury. —  The  State  Industrial  Commifision  has  ruled  that  the 
Worlnnen's  Compensation  Law  has  extraterritorial  effect,  and  this 
ruling  has  been  sustained  by  the  Appellate  Division  and  the  Court 
of  Appeals.  The  leading  case  is  that  of  Post  v.  Burger  <&  Gohlhe, 
the  decisions  in  which  are  reproduced  below.  It  will  be  noted  in 
the  opinion  of  the  Court  of  Appeals :  1.  that  the  L^slature  has 
the  right  to  enforce  a  contract  between  employer  and  employee  that 
is  extraterritorial  in  effect;  2.  that  the  Compensation  Law  as 
enacted  is  actually  extraterritorial  in  its  application ;  and  3.  that 
a  resident  of  New  York  employed  by  a  domestic  corporation  doing 
business  in  this  state,  who  is  sent  by  his  employer  into  New  Jersey 
to  do  similar  work  away  from  his  employer's  plant  but  under  his 
direction,  is  entitled  to  compensation  for  injuries  received  while 
engaged  in  such  employment. 

The  Court  of  Appeals  gave  three  reasons  for  the  ruling  that 
the  act  was  intended  to  be  extraterritorial : 

(1)  "  The  act,  in  view  of  its  humane  purpose,  should  be  con- 
strued to  intend  that  in  every  case  of  employment  there  is  a  con- 
structive contract  between  the  employer  and  employee,  general  in 
its  terms  and  unlimited  as  to  territory,  that  the  employer  shall 
pay  as  provided  by  the  act  for  a  disability  or  the  death  of  the 
employee  as  therein  stated.  The  duly  under  the  statute  defines 
the  terms  of  the  contract." 

(2)  The  intention  of  the  L^slature  is  shown  specifically  by 
the  definition  of  "employee,"  in  section  3,  subdivision  4,  whidi 
includes  a  person  engaged  "  in  the  course  of  his  employment  away 
from  the  plant  of  his  employer." 

"  The  language  of  the  statute  if  construed  literally,  and  we  see 
no  reason  why  it  should  not  be,  expressly  includes  the  employee  in 
this  case,  as  he  was  engaged  in  hia  employment  in  New  Jers^, 
away  from  the  plant  of  his  employer,  and  under  the  employer's 
express  directioiL" 

(3).  The  fact  that  the  cost  of  insurance  under  the  law  is  based 
upon  the  total  payroll  and  number  of  employees,  without  deduc- 
tion for  such  employees  as  are  or  may  be  engaged  in  employment 
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outside  the  state  argueB  the  extraterritorial  application  of  the  act. 

"  *  *  *  the  fact  that  no  provision  is  made  for  baaing  the  insur- 
ance pr^nium  on  employment  within  the  state  or  in  any  way  limit- 
ing the  liability  of  the  insurance  carrier  to  injuries  received  in  the 
state,  shows  that  the  act  was  passed  without  intending  to  limit  the 
same  to  a  contract  for  employm^at  within  the  stata" 

The  teoct  of  the  Court  of  Appeals  decision  in  Post  v.  Burger  A 
Gohlke  is  as  follows : 

Chasb,  J.:  Burger  ft  Ctolilke,  a  oorporation,  U  engaged  in  oheet  metal 
work  at  Brooklyn,  in  this  state,  and  for  more  than  two  years  employed 
William  Poet,  a  resident  of  Brooklyn,  as  a  sheet  metal  worker.  The  con- 
tract of  employment  was  made  in  the  state  of  New  York. 

On  September  1,  1914,  he  was  sent  by  hie  employer  to  perform  certain 
sheet  metal  work  on  a  grain  elerator  in  Jersey  City,  state  of  New  Jersey, 
and  while  engaged  in  his  work  on  that  day  a  sheet  of  metal  slipped  from 
his  hands  and  he  receiyed  an  injury  to  hia  wrist,  compensation  for  which 
has  been  awarded. 

Burger  dt  Gohlke  seeored  compensation  for  injuries  to  its  employees  as 
provided  by  section  60  of  the  Workmen's  Compensation  Law,  by  insuring 
with  the  Employers'  Liability  Assurance  Corporation,  Limited. 

An  appeal  to  the  Appellate  Division  was  taken  by  the  employer  and  the 
insurance  carrier  from  the  award  made  by  the  state  workmen's  compensa- 
tion conunission  and  the  award  was  confirmed  by  that  court.  The  only  ques- 
tion involved  on  this  appeal  is  whether  the  claimant,  having  received  his 
injuries  in  the  state  of  New  Jersey  and  outside  the  boundaries  of  the  state 
of  New  York,  is  entitled  to  compensation  under  the  Workmen's  Compensation 
Jaw. 

If  the  claimant  is  only  entitled  to  recover  compensation  for  his  injuries 
as  for  a  tort»  the  general  rule  that  an  act  of  the  legislature,  unless  other- 
wise sho-wn,  is  not  intended  to  apply  outside  of  the  boundaries  of  the  state 
is  applicable,  and  the  award  to  him  by  the  commission  was  erroneous. 
{Whitford  V.  Panama  R.  R.  Co,,  23  N.  Y.  465;  Goodwin  v.  Young,  34  Hun, 
252;  McDonald  v.  Malloty,  77  N.  Y.  546;  Story's  Conflict  of  Laws,  §§  18- 
20;  Johnson  V.  Phoeniw  Bridge  Co.,  197  N.  Y  316;  Liverpool  d  Oreat  West- 
ern Biaam  Co.  v.  Phoenioo  In$.  Co.,  129  U.  S.  397,  44S;  Oould'a  Case,  215 
Mass.  480.) 

If  it  was  the  intention  of  the  legislature  to  require  that  in  every  contract 
of  employment  in  the  cases  provided  by  the  act,  there  should  be  included 
and  read  into  the  contract  the  provisions  of  the  act  and  that  such  provi- 
sions should  be  applicable  in  every  case  of  injury  wherever  the  employee  is 
engaged  in  the  employment,  then  the  parties  are  bound  thereby  without 
reference  to  the  place  where  the  injury  occurs.  {Pacifio  Mail  B.  B.  Co,  v. 
JoUffe,  2  WalL  450;  Dike  v.  Erie  R.  Co.,  46  N.  Y  113;  Strauss  v.  Union 
Central  Life  Ins,  Co.,  170  N.  Y  349;  Taylor  v.  N.  7.  Life  Ins.  Co.,  209 
N.  Y  29;  Pache  v.  Oppenheim,  93  App.  Div.  221,  226;  People  em  rel.  Dusen- 
ftury  V.  Speir,  77  N.  Y  144;  Liverpool  d  Oreat  West.  Bteam  Co.  v.  Phoenio 
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Ins.  Co.,  supra;  Keimerson  y.  Thames  Towhoat  Oo,,  94  Atl.  Rep.  [Conn.] 
372;  Amerioan  Radiator  Co.  v.  Rogge,  92  Atl.  Rep.  [N.  J.]  86j  S.  C,  93 
Atl.  Rep.  1083;  Deeny  v.  Wright  d  Cohh  Lighterage  Co.,  36  N,  J.  Law  J. 
121;  Rounsaville  y.  Central  R.  R.  Co.,  94  Atl.  Rep.  [N.  J.]  392;  Davidheiser 
y.  Hay  Foundry  d  Iron  Works,  37  N.  J.  Law  J.  119;  PefWmrg  v.  MiMer, 
35  N.  J.  Law  J.  202;  Matter  of  Schmidt,  Bulletin  of  the  Industrial  Comm. 
of  Ohio,  vol.  1,  No.  7,  p.  21;  Schweitzer  v.  Hamburg  Am.  Line,  149  App. 
Div.  900;  S.  C,  78  Misc.  Rep.  448;  Alhanese  y.  Stewart,  78  Misc.  Rep.  581; 
WasUewski  y.  Warner  Sugar  Refinii^  Co.,  87  Misc.  Rep.  156.  See  opinions 
written  in  this  caae  2  N.  Y.  State  Dep.  Rep.  461;  168  App.  Div.  403.) 

It  is  well  settled  that  the  l^ialature  has  the  power,  in  a  case  like  that 
now  under  consideration,  to  compel  a  contract  between  employer  and  em- 
ployee that  is  extraterritorial  in  effect. 

In  determining  the  intention  of  the  legislature  in  enacting  the  Workmen's 
Compensation  Law  of  this  state  there  are  two  important  .provisions  of  the 
act  that  must  constantly  be  borne  in  mind  as  they  affect  and  characterize 
all  the  other  provisions  of  the  act.  1.  In  the  absence  of  substantial  evi- 
dence to  the  contrary  it  must  be  presumed  that  the  claim  comes  within  the 
provisions  of  the  act.  (Workmen's  Compensation  Law  [Cons.  Laws,  ch. 
67],  §  21.)  2.  The  liability  of  the  employer  for  compensation  includes  every 
accidental  personal  injury  sustained  by  the  employee  **  arising  out  of  and 
in  the  course  of  his  employment,  without  regard  to  fault  as  a  cause  of  such 
injury."     (Section  10.) 

The  act  does  not  purport  to  provide  compensation  for  a  wrong.  The  com- 
pensation is  given  without  reservation  and  wholly  regardless  of  any  question 
of  wrongdoing  of  any  kind.  The  act  provides  for  compensation  to  employees 
which  shall  be  payable  generally  for  injiuries  sustained  or  death  incurred 
in  certain  specified  hazardous  employments.  (§  2.)  An  employee  as  de- 
fined by  the  statute  "means  a  person  who  is  engaged  in  a  hazardous  em- 
ployment in  the  service  of  an  employer  carrying  on  or  conducting  the  same 
upon  the  premises  or  at  the  plant,  or  in  the  course  of  his  employment  away 
from  the  plant  of  his  employer;    *     •     *."     (Section  8,  subd.  4.) 

Every  employer  subject  to  the  provisions  of  the  act  shall  pay  or  provide 
as  required  by  the  act  for  the  **  Disability  or  death  of  his  employee  reeult- 
ing  from  an  accidental  personal  injury  sustained  by  the  employee  arising 
out  of  and  in  the  course  of  his  employment  *  *  *."  (§10.)  The  lan- 
guage of  the  section  from  which  the  quotation  is  made  is  general  and  com- 
pulsory. It  is  further  provided:  "The  liability  prescribed  by  the  last 
preceding  section  [§  10]  shall  be  exclusive,  except  that  if  an  employer  fail 
to  secure  the  payment  of  compensation  for  his  injured  employees  and  their 
dependents  as  provided  in  section  fifty  of  this  chapter,  an  injured  employee, 
or  his  legal  representative  in  case  death  results  from  the  injury,  may,  at  his 
option,  elect  to  claim  compensation  under  this  chapter,  or  to  maintain  an 
action   in  the  courts  for   damages  on  account  of   such   injury.    •    •     •» 

(§  110 

In  case  such  an  action  is  maintained  in  the  courts  for  damages  it  is  not 
necessary  to  plead  or  prove  freedom  from  contributory  negligence  nor  may 
the  defendant  plead  as  a  defense  that  the  injury  was  caused  by  the  n^li- 
gence  of  a  fellow-servant  nor  that  the  employee  assumed  the  risk  of  hi» 


Digitized  by  VjOOQIC 


EXTBA^TERJUTORIALITT  239 

emploTmeiit  or  that  the  iajury  was  due  to  the  contributory  n^ligenoe  of  the' 
employee. 

It  IB  provided  that  '*  the  employer  shall  promptly  provide  for  an  injured 
employee  such  medical,  enrgical  or  other  attendance  or  treatment,  nurse  and 
lioq>ital  service,  medicines,  crutches  and  apparatus  as  may  be  required  or 
be  requested  by  the  employee,  during  sixty  days  after  the  injury."  (|  13.) 
An  injured  employee  is  required  if  requested  by  the  commission  to  submit 
himself  to  medical  examinaticm  at  a  time  and  from  time  to  time  at  a  place 
reammably  convenient  for  the  employee.  (|  19.)  If  a  workman  entitled 
to  compensation  under  the  act  is  injured  or  killed  by  the  negligence  or  wrong 
of  another  not  in  the  same  employ  an  option  is  given  to  take  compensation 
under  this  act  or  pursue  the  remedy  against  such  other.  If  compensation 
is  taken  under  this  act  the  cause  of  action  against  such  other  must  be 
sssigned  to  the  state  for  the  purposes  prescribed.     (I  29.) 

An  agreement  for  contribution  by  the  employee  toward  the  premiums  paid 
or  to  be  paid  by  the  employer  is  void,  (f  31.)  No  agreement  by  an  em- 
ployee to  waive  his  right  to  compensation  is  valid.  (|  32.)  Claims  for 
compensation  shall  not  be  assigned,  released  or  commuted  and  are  exempt 
from  all  claims  of  creditors.     (I  33.) 

An  employer  is  required  to  secure  compensation  to  his  employees  in  the 
way  prescribed  by  the  statute,  it  50.)  If  he  fail  to  oomply  with  said 
section  fifty  he  shall  be  liable  to  a  penalty  during  which  such  failure  con- 
tinues, of  an  amount  equal  to  the  pro  rain  premium  which  would  have  been 
payable  for  insurance  in  the  state  fund  for  such  period  of  non-compliance 
to  be  recovered  in  an  action  brought  by  the  commission.     (S  £^*) 

It  is  also  provided  that  failure  to  secure  the  payment  of  compensation 
shall  have  the  effect  of  enabling  the  injured  employee  or  his  dependents  to 
maintain  an  action  for  damages  in  the  courts.     (I  62.) 

An  employer  securing  payment  of  compensation  by  contributing  premiums 
to  the  said  fimd  is  thereby  relieved  from  all  liability  for  personal  injuries 
or  death  sustained  by  his  employees  and  a  similar  relief  from  liability  is 
obtained  by  the  employer  by  payment  of  the  oompensation  by  himself  or  an 
insurance  carrier.     ((53,) 

The  commission  may  cause  the  deposition  of  witnesses  residing  within  or 
vUhout  the  state  to  be  taken  in  the  manner  prescribed  by  law  for  like  depo- 
sitions for  civil  actions  in  the  Supreme  Court.  (|  72.)  The  act  provides 
that  the  employments  shall  be  divided  into  groups  and  that  "  The  commis- 
sion ihall  determine  the  hazards  of  the  different  classes  composing  each 
group  and  fix  the  rates  of  premiums  therefor  based  upon  the  total  pay  roll 
and  number  of  employees  in  each  of  such  classes  of  employment  at  the 
lowest  possible  rate  consistoit  with  the  maintenance  of  a  solvent  etate  in- 
•ttnrace  fund  and  the  creation  of  a  reasonable  surplus  and  reserve;  and  for 
such  purpose  may  adopt  a  system  of  schedule  rating  in  such  a  manner  as 
to  take  account  of  the  peculiar  hazard  of  each  individual  risk."     (|  95.) 

Bvery  employer  who  is  insured  in  the  state  insurance  fund  shall  keep  a 
tnie  and  accurate  record  of  the  number  of  his  employees  and  the  wages 
Ptid  by  him  and  shall  furnish  to  the  commission  upon  demand,  a  sworn 
statement  of  the  same.  Such  record  shall  be  open  to  inspection  at  any  time 
^  as  often  as  the  commission  shall  require  to  verify  the  number  of  em- 
ployees and  the  amount  of  the  payroll.     (|   101.)     Every  employer  shall 
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keep  a  record  of  all  injuries  fatal  or  otherwise  received  by  his  employees 
m  the  course  of  their  employtnet^t.     (i  111.) 

The  only  sections  of  the  act  that  are  claimed  by  the  appellanta  as  show- 
ing that  it  was  not  the  intention  of  the  legislature  to  give  the  act  eztra- 
Icrritorial  effect  are  section  2,  subdiyision  8,  section  104  and  eection  114. 

Section  2,  subdivision  8,  was  doubtless  drawn  to  avoid  a  conflict  with 
the  Federal  Employers'  Liability  Act.  The  language  of  that  subdivision 
should  not  be  given  an  effect  and  meaning  contrary  to  the  general  policy 
of  the  act  as  shown  by  reading  it  as  a  whole.  Section  104  is  the  same  in 
terms  as  it  would  have  been  had  there  been  an  express  provision  making  a 
contract  concededly  applicable  to  employees  in  all  parts  of  the  world.  Sec- 
tion 114  is  one  of  limitation,  intended  to  obviate  a  construction  of  the  act 
violative  of  the  Constitution  of  the  United  States.  {Matter  of  Jensen  v. 
Bouthem  Pac.  Co,,  215  N.  T.  S14,  621.) 

When  the  compensation  act  was  passed  the  common-law  rules  relating  to 
master  and  servant  had  become  unsatisfactory,  arising  from  the  great  in- 
crease in  the  number  of  persons  employed  in  manufacturing  and  transpor- 
tation and  the  changes  in  industrial  conditions,  and  in  the  relation  betweai 
employers  and  employees  generally.  It  was  claimed  by  many  that  the 
common-law  rules  had  become  obsolete,  and  that  they  were  inequitable  and 
unfair  to  the  workingman.  The  difficulty  under  modem  conditions  of  apply- 
ing such  common-law  rules  so  as  to  work  entire  justice  between  employer 
and  employee  made  a  pronounced  demand  for  some  uniform  system  of  com- 
pensation for  injuries.  The  act  was  passed  pursuant  to  a  wLdeq)read  b^ef 
in  its  value  as  a  means  of  protecting  workingmen  and  their  dependents  from 
want  in  case  of  injury  when  engaged  in  certain  specified  hazardous  employ- 
ments. It  was  the  intention  of  the  legislature  to  secure  such  injured  work- 
men and  their  dependents  from  becoming  objects  of  charity,  and  to  make 
reasonable  compensation  for  injuries  sustained  or  death  incurred  by  reason 
of  such  employment  a  part  of  the  ocpense  of  the  lines  of  business  included 
within  the  d^nition  of  hazardous  employments  as  stated  in  the  act.  It 
was  also  the  intention  of  the  l^slature  to  make  such  compensation  not 
only  a  part  of  the  es^pense  of  the  business  and  a  part  of  the  cost  of  the 
things  manufactured  and  of  transportation  as  defined  by  the  act,  but  ulti- 
mately to  require  such  compensation  to  be  paid  by  the  consumer  of  the 
manufactured  goods  and  by  those  securing  transportation.  {Matter  of 
Petrie,  216  N.  T.  335;  Matter  of  Jensen  v.  Southern  Paei/ic  Co.,  eupra.) 
The  danger  of  injured  workingmen  and  their  dependents  becoming  objects 
of  charity  is  just  as  great  when  an  accident  occurs  outside  the  boundaries 
of  the  state  as  it  is  when  it  occurs  within  the  state.  The  interests  of  the 
state  in  its  citizens  is  just  as  great  in  one  case  as  in  the  other.  The  pro- 
visions in  the  act  making  the  insurance  of  employers  a  part  of  the  scheme 
and  purpose  of  the  act  are  to  make  certain  that  the  compensation  provided 
by  the  act  will  be  paid.  The  failiu*e  to  provide  such  insurance  takes  away 
in  part  the  benefits  that  the  employer  receives  pursuant  to  the  acL  The 
employer  in  this  case  assented  to  the  contract  of  employment  under  the 
act  to  the  extent  of  providing  insurance  with  the  insurance  carrier.  The 
act,  in  view  of  its  humane  purpose,  should  be  construed  to  intend  that  in 
every  case  of  employment  there  is  a  constructive  contract  between  the  em* 
ployer  and  employee,  general  in  its  terms  and  unlimited  at  to  territory. 
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iliat  tlie  cmployier  Bh&ll  pay  as  provided  by  the  act  for  a  disability  or  the 
death  of  the  employee  as  therein  stated.  The  duty  under  the  statute 
defines  the  terms  of  the  contract  (6  Ruling  Case  Law,  588;  Board  of 
Highm)ay  Cornn.  ▼.  City  of  Bloommgitm,  263  111.  164.) 

Our  conclusion  as  to  the  intention  of  the  legislature  is  reached  from  the 
act  as  a  whole.  The  intention  is  also  specifically  shown  by  the  fact  as 
already  stated  that  an  employee  as  defined  by  this  act,  includes  a  person 
engaged  in  the  course  of  his  employment  away  from  the  plant  of  the  em- 
ployer. The  language  of  the  statute  if  construed  literally,  and  we  see  no 
reason  why  it  should  not  be,  expressly  includes  the  employee  in  this  case, 
as  he  was  engaged  in  his  employment  in  New  Jersey,  away  from  the  plant 
of  his  employer,  and  under  the  employer's  OLpreas  direction. 

It  is  also  specifically  shown  by  tiie  fact  that  the  cost  of  insurance  is 
determined  by  ascertaining  the  number  of  all  the  employees  of  the  employer 
and  the  wages  paid  to  them.  There  is  no  provision  in  the  act  for  ascer- 
taining the  number  of  employees  of  an  employer  engaged  in  employment 
within  the  state  of  New  York  nor  is  there  any  deduction  from  the  amount 
to  be  paid  for  state  or  other  insurance  by  reason  of  the  fact,  if  true,  that 
a  portion  of  the  employees  of  an  employer  are  or  may  be  engaged  outside 
of  the  bonndaries  of  the  state.  The  provision  in  regard  to  insurance  and 
the  manner  of  ascertaining  the  premium  for  the  same  and  the  fact  that  no 
provision  is  made  for  basing  the  insurance  premium  on  employment  within 
the  state  or  in  any  way  limiting  the  liability  of  the  insurance  carrier  to 
injuries  received  in  the  state,  shows  that  the  act  was  passed  without  in- 
tending to  limit  the  same  to  a  contract  for  employment  within  the  state. 
The  purpose  of  the  legislature  would  seem  to  require  that  the  act  be  read 
into  every  contact  of  employment  and  provide  compensation  for  every  injury 
incurred  while  engaged  in  such  employment  without  limitation.  The  act 
requires  insurance  in  general  terms  and  is  in  terms  applicable  to  injuries 
without  limitation.  The  provisions  in  regard  to  the  premiums  are  particu- 
larly important  in  view  of  the  fact  that  the  state  becomes  a  party  to  the 
contract  and  requires  that  the  premiums  be  paid  to  it,  fixed  upon  the  total 
payroll  and  number  of  employees. 

The  provisions  of  the  Massachusetts  Compensation  Act  mentioned  in  the 
Gould  Case  {eupra),  as  showing  an  intention  by  the  legislature  of  that 
state  to  confine  its  effect  to  accidents  happening  within  that  state,  are  not 
to  be  fonnd  in  the  act  in  this  state.  The  reference  to  decisions  under  stat- 
utes permitting  an  action  to  recover  damages  for  a  wrongful  act,  neglect 
or  default  by  which  a  decedent's  death  was  caused  is  inapplicable  except 
in  other  actions  for  a  wrong,  neglect  or  default.  It  has  been  urged  that 
if  the  relation  between  the  employer  and  employee  under  the  act  is  deemed 
contractual,  it  should  even  then  be  held  that  the  intention  was  to  contract 
with  reference  to  accidents  within  the  state.  As  against  this  contention 
stands  the  general  and  comprehensive  purpose  of  the  act  as  stated.  The 
decisions  are  quite  uniformly  against  such  claim  of  the  appellants.  The 
decisions  in  Connecticut  and  New  Jersey  to  which  we  will  call  special  atten- 
tion are  applicable  to  our  statute.  It  may  be  said  that  there  is  an  optional 
feature  included  in  the  statutes  in  those  statea  That  fact  goes  only  to  the 
determination  of  the  question  whether  the  act  shall  be  deemed  a  part  of 
the  contract  between  the  employer  and  employee  and  it  does  not  affect  the 


Digitized  by  VjOOQIC 


242        C!o(JBT  Decisions  os  Wobkmsn's  Compensatio:?  Law 

question  whether  if  the  relation  of  the  employer  and  employee  ia  oonstnied 
as  contractual  it  applies  generally  and  without  the  bounds  of  the  state.  If 
the  relation  between  the  employer  and  employee  is  contractual  the  contract 
should  be  construed  as  binding  upon  both  parties  thereto  without  limitation 
as  to  territory  the  same  as  all  ordinary  oontractSi  based  upon  mutual  agree- 
ment Independent  of  statutory  duty.  (See  Bradbury  Workman's  Ck>mpen- 
sation  [2d  ed.],  50.) 

In  Kennerton  v.  Thameg  Towhoai  Co.  (94  AtL  Bep.  [(}onn.]  372)  the 
court  was  considering  the  claims  of  personal  representatives  of  deceased 
workmen.  The  workmen  were  at  the  time  of  their  contracts  of  employment 
residents  of  Connecticut  and  they  were  employed  in  that  state,  but  each  lost 
his  life  by  accident  occurring  while  engaged  in  his  employment  outside  the 
boundaries  of  the  state.  The  court  say:  "The  relation  arising  between 
these  employers  and  employees  was  that  of  contract.  Recovery  was  not 
dependent  upon  the  fault  of  the  employer  but  upon  the  terms  of  the  con- 
tract made.  *  *  *  If  this  proceeding  were  one  to  secure  a  recovery  for 
a  tort  the  place  of  the  injury  would  determine  the  right  of  recovery 
*  *  *  It  is  not  claimed,  nor  do  we  see  how  it  could  be  with  success, 
that  a  state  may  not  provide  that  contracts  of  employment  entered  into 
without  its  bounds  may  include  compensation  for  injury  arising  out  of  and 
in  the  course  of  the  employment  in  another  jurisdiction  *  *  *.  Its  intent 
was  to  afford  protection  to  all  Connecticut  employers  and  employees  who 
might  voluntarily  choose  to  make  its  provision  for  compensation  for  injury  a 
part  of  its  contracts  of  employment  *  *  *.  If  our  act  intends  its  contracts 
of  employment  to  include  compensation  for  injuries  occurring  only  within 
our  jurisdiction  it  manifestly  defeats  its  own  ends.  In  that  case  the 
employer  may  not  charge  to  the  industry  the  oompeneation  for  injuriee 
occurring  without  the  state,  and  the  employee  or  his  dependents  may  not 
collect  the  same.  Neither  employer  nor  employee  can  know  what  portion 
of  this  period  of  employment  will  be  subject  to  the  provisions  of  the  act, 
and  no  provision  for  insurance  of  this  liability  will  be  practically  possible, 
since  it  may  not  ordinarily  be  known  what  part  of  the  service  will  be  in 
and  what  part  out  of  the  state,  or  in  what  jurisdiction  the  service  will  be 
performed.     ♦     ♦     • »» 

The  court,  referring  to  the  Oould  case,  say:  "It  may  be  well,  however, 
to  point  out  that  the  court  does  not  state  that  its  act  is  contractual  in 
character  *  *  *.  We  have  adopted  a  broader  rule.  We  read  our  act  in 
the  light  of  the  purpose,  subject  matter  and  history  of  the  act  to  detennine 
whether  it  expressly  or  by  reasonable  inference  intended  to  include  in  its 
contract  injuries  without  our  jurisdiction."  The  recovery  of  the  daimants 
was  sustained. 

In  Deeny  v.  Wright  d  Cohh  Lighterage  Company  (36  N.  J.  Law  J.  121) 
the  petitioner,  a  resident  of  Newark,  New  Jersey,  was  employed  in  Newark 
by  a  New  Jersey  corporation.  His  duties  related  to  loading  and  unload- 
ing freight  carried  by  boats  running  to  and  from  said  city.  He  was  injured 
while  engaged  in  his  duties  in  the  city  of  New  York.  The  court  held  that 
the  Workmen's  Compensation  Act  of  New  Jersey  applied  to  the  case  of  the 
petitioner.  In  the  opinion  it  is  said :  "  The  objects  of  our  act  are  to  pro- 
tect the  citizens  and  inhabitants  of  New  Jersey.  It  is  based  upon  the  propo- 
sition that  the  inherent  risks  of  an  employment  should,  in  justice,  be  placed 
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upon  the  shoulders  of  the  employer,  who  can  protect  himself  by  an  addition 
to  the  price  of  his  product,  and  so  cause  the  burden  ultimately  to  fall  upon 
the  consumer/' 

Beferring  to  the  act  it  ia  said:  "It  appears  that  there  is  an  implied 
contract  to  compensate  for  injuries  arising  out  of  and  In  the  course  of  the 
employment  and  under  it  all  other  methods  and  rights  to  any  other  form  of 
compensation  are  relinquished.  The  statute  can  have  no  extraterritorial 
effect,  but  it  can  require  a  contract  to  he  made  by  two  parties  to  a  hiring 
that  the  contract  ehall  ha/oe  an  extraterritorial  effect.  The  contract  is  bind* 
ing  upon  the  employee  himself  and  upon  the  employer,  and  it  is  conclusively 
presumed  that  the  parties  hare  accepted  "  ita  provisions  and  have  agreed  to 
be  bound  thereby. 

In  Bounewcille  t.  Central  Railroad  Co,  (94  Atl.  Rep.  392)  a  person  was 
employed  in  New  Jersey  as  a  brakeman.  He  was  injured  in  Pennsylvania. 
There  ia  no  question  but  that  he  was  engaged  in  interstate  commerce.  Held, 
that  the  claim  of  the  employee  should  be  sustained  and  that  the  Federal 
Employers'  Liability  Act  is  applicable  only  to  liability  in  tort  for  negli- 
gence while  the  Workmen's  Ck>mpensation  Act  in  New  Jersey  "  is  contractual, 
and,  while  the  contract  liability  ia  implied  from  silence,  either  party  ia  at 
liberty  to  adopt  or  reject  the  statutory  contract  *  *  *.  The  liability  of 
the  employer  depends  not  on  any  fault  of  his  own  or  his  servants,  but  on 
whether,  by  act  or  by  silence,  he  has  adopted  the  statutory  terms.  The 
amount  of  his  pecuniary  liability  ia  fixed  by  statute  and  not  by  the  verdict 
of  a  jury." 

Referring  to  the  question  of  the  extraterritorial  effect  of  the  act,  the  court 
say:  "We  are  now  dealing  with  the  simpler  question,  whether  a  New 
Jersey  court  will  enforce  a  New  Jersey  contract,  according  to  the  terms  of 
a  New  Jersey  statute.  The  question  hardly  calls  for  an  answer.  The  place 
where  the  accident  occurs  is  of  no  more  relevance  than  is  the  place  of  acci- 
dent of  the  assured,  in  an  action  on  a  contract  of  accident  insurance,  or  the 
place  of  death  of  the  assured,  in  an  action  on  a  contract  of  life  insurance." 

The  courts  of  this  state  have  recognised  the  compensation  laws  of  other 
states  and  countries  and  give  effect  to  such  laws  unless  they  are  contrary 
to  the  laws  or  policy  of  this  state.  {Bchioeitger  v.  Hamburg  Am,  Line,  149 
App.  Diy.  900;  B.  C,  78  Misc.  Rep.  448;  Alhaneae  V.  Btewart,  78  Misc.  Rep. 
581;  Waeileweki  v.  Warner  Bugar  Refining  Co,,  87  Misc.  Rep.  156.  See 
Wooden  v.  Weetem  N.  T.  d  P.  R.  R.  Co,,  126  N.  Y.  10;  Dennick  v.  Railroad 
Co.,  103  U.  S.  11.) 

We  appreciate  that  any  determination  that  may  be  made  of  the  question 
ander  consideration  will  result  in  some  practical  difficulties  in  administering 
the  statute,  but  the  difficulties  that  will  be  met  with  in  administering  the 
statute  construed  as  requiring  a  contract  binding  upon  both  parties  without 
limitation  will  be  less  burdensome  than  the  difficulties  that  would  be  expe- 
rienced with  a  contrary  construction  of  the  statute.  The  practical  difficul- 
ties that  may  be  met  in  administering  the  statute  as  herein  construed  can 
be  substantially  overcome  by  adopting  rules  for  the  oommisaion  or  perhaps 
by  further  l^slation.    The  order  should  be  affirmed,  with  costs. 

WiLLABD  Babtleztt,  Ch.  J.,  HisoooK,  GoixiiT,  Cabdozo,  Seabubt,  and 
Poxmn,  JJ.,  concur.  Order  affirmed.  Post  v.  Burger  d  Cfohlke,  216  N.  Y.  644, 
Jan.  11,  1916. 
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The  Appellate  Division  and  the  State  Industrial  Commission 
have  drawn  certain  lines,  however,  in  the  matter  of  eztra-terri- 
toriality.  The  former  has  reversed  an  award  to  the  dependents 
of  an  employee  killed  in  Pennsylvania  because  his  contract  of 
employment,  though  made  in  New  York,  related  solely  to  work  to 
be  performed  outside  of  New  York.  The  latter  has  denied  cam- 
pensation  to  the  widow  of  an  employee  killed  in  West  Virginia 
because  he  did  not  reside  in  New  York,  though  his  contract  of 
employment  had  been  made  thera  These  two  cases  have  been 
presented  above,  pp.  153-158.  Since  the  Qomrt  of  Appeals  has  not 
passed  upon  them  the  subject  of  the  extra-territoriality  has  not 
been  thoroughly  defined  as  yet. 

The  Post  case  had  been  decided  in  the  Appellate  Division  in 
conjunction  with  two  other  extra-territorial  cases,  Spratt  v. 
Sweeney  £  Oray  Co.  and  Valentine  v.  Smith,  Angevine  &  Co., 
Inc.  A  single  opinion  had  been  written  for  the  three  cases.  On 
its  opinion  in  the  Post  case,  the  Court  of  Appeals  affirmed  the 
awards  in  the  Spratt  and  Valentine  cases  (216  N.  Y.  Rep.  768). 
The  text  of  the  Appellate  Division's  opinion,  together  with  a 
dissenting  opinion  of  Presiding  Justice  Smith,  is  as  follows: 

Kellogg,  J.:  The  injuries  sustained  by  the  employees  making  these  three 
claims  resulted  from  accidents  which  occurred  in  the  State  of  New  Jersey, 
except  in  the  case  of  Valentine  {9u/pra),  where  the  accident  occurred  in  the 
State  of  Connecticut.  The  claimants  are  all  residents  of  this  State,  where 
the  employers  are  engaged  in  business,  and  where  the  several  contracts  of 
employment  were  presumably  made.  All  injuries  were  sustained  in  the  ordi- 
nary course  of  employment.  The  State  Workmen's  Compensation  Commis- 
sion has  made  the  usual  awards  of  compensation,  and  the  only  question 
presented  by  these  appeals  is  as  to  whether  the  Workmen's  Compenaation 
Law  of  this  State  has  extraterritorial  effect  so  as  to  allow  compensation  for 
accidents  occurring  in  other  States. 

In  Mattw  of  McQueeney  y.  Sutphen  d  Myer  (167  App.  Div.  528),  decided 
at  this  term  of  court,  we  considered  the  provision  of  the  Compensation  Law 
declaring  a  presumption  that  the  case  of  an  injured  employee  is  within  the 
law  and  found  the  presumption  reasonable  from  the  fact  tiiat  the  premium 
for  insurance  is  based  upon  the  payroll  of  the  employer,  the  number  of 
employees  and  the  hazards  of  the  different  classes  comprising  each  group, 
that  the  statute,  by  basing  the  amount  to  be  paid  into  the  fund  upon  the 
payroll  and  the  number  of  employees,  contemplates  that  an  employee  whUe 
at  work  is  engaged  or  may  be  considered  as  engaged  all  the  while  in  the 
hazardous  employment. 
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Tli6  same  reasoning  applies  to  this  case.  The  employer  is  cairying  on 
his  business  in  this  State  and  the  premiums  required  to  be  paid  by  him  are 
based  upon  the  assumption  that  each  of  the  employees  who  are  engaged  in 
and  about  his  business  are  insured  all  the  time  they  are  acting  within  the 
course  of  their  employment.  The  fact  that  an  employee  may  from  time  to 
time  be  outside  of  the  State  in  the  course  of  his  employment  does  not 
diminish  the  amount  of  premiums  to  be  paid.  The  employer  has  paid  for 
the  insurance  of  his  employee  for  all  the  time  he  is  engaged  in  his  work 
and  is  entitled  to  the  benefit  of  that  insurance.  The  risk  outside  of  the 
State  is  no  greater  than  in  the  State  and  it  is  immaterial  to  the  insurer 
where  the  accident  occurred,  so  long  as  it  occurred  in  the  business  he  had 
insured  and  during  the  time  covered  by  the  insurance.  The  fact,  therefore, 
that  the  employer's  contribution  to  the  fund  is  based  upon  the  payroll  and 
the  number  of  men  employed,  without  regard  to  the  fact  that  from  time  to 
time  some  of  them  work  outside  of  the  State,  emphasizes  the  fact  that  it  is 
immaterial  whether  the  injury  took  place  within  or  without  the  State  so 
long  as  it  occurred  in  the  course  of  his  employment,  and  gives  emphasis  to 
the  provision  of  subdivision  4  of  section  3  of  the  act  defining  an  employee 
as  "a  person  who  is  engaged  in  a  hazardous  employment  in  the  service  of 
an  employer  carrying  on  or  conducting  the  same  upon  the  premises  or  at 
the  plant,  or  in  the  courBe  of  his  employment  away  from  the  plant  of  his 
employer."  The  time  and  earnings  of  the  injured  employee,  while  tempo- 
rarily working  outside  of  the  State,  will  be  represented  in  the  employer's 
contribution  to  the  fund. 

The  scheme  of  the  statute  is,  in  brief,  to  charge  upon  the  business,  through 
insurance,  the  losses  caused  by  it,  making  the  business  and  the  ultimate  con- 
Bumer  of  ita  product,  and  not  the  injured  employee,  bear  the  burden  of  the 
accidents  incident  to  the  business.  The  statute  contemplates  the  protection, 
not  only  of  the  employee,  but  of  the  employer  at  the  expense  of  the  ultimate 
consumer.  (See  Matter  of  Winfield  v.  N.  Y.  C.  d  H,  R,  R.  R.  Co.,  168  App. 
Div.  351,  decided  at  this  term.)  The  employee  cannot  refuse  to  do  the  mas- 
ter's bidding  within  the  course  of  the  employment  upon  the  grounds  that  it 
requires  him  to  pass  over  the  State  line  and  the  law  cannot  contemplate 
that  he  shall  lose  the  benefit  of  the  act  because  he  is  performing  the  duties 
of  his  employment.  The  statute  must  have  a  broad  and  liberal  interpreta- 
tion to  protect  the  employee  and  to  compensate  him  for  all  injuries  received 
in  the  course  of  the  employment  and  to  charge  upon  the  fund  or  the  insurer 
the  loss  which  otherwise  must  fall  upon  the  master.  By  complying  with 
the  act  the  employer  is  guaranteed  protection  and  the  moneys  which  he  has 
paid  into  the  fund  or  secured  to  be  paid  must  bear  the  losses  which  they 
were  intended  to  meet,  otherwise  the  employer  and  the  employee  are  suffer- 
ing  at  the  hands  of  the  State. 

In  the  MeQueeny  case  and  the  Winfield  case  we  considered  that  the  self- 
insurer  or  the  employer  who  insured  otherwise  than  in  the  State  fund  has 
no  advantage  or  disadvatage  in  the  construction  of  the  statute  from  the 
fact  that  he  insured  otherwise  than  in  the  State  fund.  The  law  contem- 
plates equality  and  that  all  employees  and  employers  shall  be  measured  by 
the  same  rule  without  regard  to  the  particular  manner  in  which  the  insur- 
ance ia  carried. 
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The  award  should  be  affirmed. 

All  concurred,  except  Smith,  P.  J.,  dissenting,  in  opinion. 
Smith,  P.  J.  (dissenting) : 

I  am  unable  to  find  in  the  act  itself  any  clear  expression  of  intent  as  tc 
its  precise  scope  territorially.  The  definition  of  "employee"  in  subdiviflioB 
4  of  section  3  of  the  Workmen's  Compensation  Law  (Gonsol.  Laws,  chap. 
67 ;  Laws  of  1914,  chap.  41 )  as  including  a  person  engaged  in  working  "  in 
the  course  of  his  employment  away  from  the  plant  of  his  employer,"  literally 
includes  a  workman  no  matter  at  how  great  a  distance  from  the  plant  he 
may  be  working;  and  yet  seems  too  weak  an  expression  in  form  to  eorer 
employment  anywhere  in  this  or  a  foreign  country.  The  Ohio  Compensation 
Act,  which  has  an  admitted  extraterritorial  scope,  uses  the  much  stronger 
expression,  "wheresoever  such  injury  haa  occurred."  (Laws  of  1913,  p.  79, 
(21.)  Section  114  seems  to  exclude  from  the  operation  of  the  act  work- 
men within  the  State  engaged  in  intrastate  and  interstate  commerce  who 
are  subject  to  Federal  legislation,  and  group  8  of  section  2  includes  the 
operation  and  repair  of  certain  vessels  "within  or  without  the  State."  It 
is  urged  that  this  last  clause  assumes  that  the  act  as  a  whole  excludes  work 
performed  without  the  State,  as  otherwise  this  clause  would  be  clearly  un- 
necessary. 

We  are  met  at  the  start  by  the  argument  that  our  former  statutes  per- 
mitting recovery  of  damages  for  death  by  negligence,  and  the  old  employers' 
liability  acts  have  always  been  held  not  to  be  extraterritorial.  The  death 
or  injury  must  have  occurred  within  this  State  to  allow  recovery  upon  such 
a  statute,  although  if  a  similar  statute  of  a  foreign  jurisdiction  wo'e  proved, 
then  by  comity  recovery  could  be  had  in  this  State,  upon  such  foreign  stat- 
ute, the  law  of  this  State  applying  simply  in  matters  of  procedure  and 
detail.  {Kief or  v.  Orand  Trunk  R.  Co,,  12  App.  Div.  26;  affd.  on  opinion 
below,  153  N.  Y.  688;  Johneon  v.  FhcBnio  Bridge  Co,,  183  App.  Dlv.  807, 
as  modified  by  197  N.  Y.  316.)  If,  then,  the  act  in  question  is  similar  to 
the  two  classes  of  statutes  cited  it  would  follow  that  there  is  a  strong  pre- 
sumption against  its  extraterritoriality.  Consequently,  if  there  are  com- 
pensation acts  similar  to  our  own  in  both  New  Jersey  and  Connecticut,  for 
instance,  the  laws  of  such  States  could  be  enforced  by  our  courts  for  acci- 
dents occurring  in  such  States,  but  no  recovery  could  be  had  under  our  own 
statute  for  such  accidents.  If,  on  the  other  hand,  our  Compensation  Act 
creates  merely  a  contractual  relation  between  employer  and  employee  it 
would  seem  to  follow  that  a  recovery  might  be  had  in  this  or  any  other 
State  under  this  act,  no  matter  where  the  injury  might  occur.  (See  Dike 
V.  EHe  R,  Co,,  45  N.  Y.  113.) 

This  question  is  not  free  from  doubt  and  the  decisions  are  conflicting.  I 
think,  however,  that  the  basis  of  recovery  provided  for  by  this  act  is  more 
in  the  nature  of  a  tort,  such  as  was  the  basis  of  recovery  under  the  old 
death  and  employers'  liability  acts,  than  of  a  mere  contractual  obligation. 
The  liability  created  is  thus  imposed  by  law  upon  the  parties,  so  that  the 
contract,  if  any  there  be,  is  not  one  freely  entered  into,  such  as  are  ordi- 
nary contracts  of  insurance.  The  act  is  a  compulsory  one  in  this  State. 
It  is  a  general  principle  that  the  statutes  of  a  State  do  not  operate  as  to 
injuries  which  may  be  suffered  by  its  citizens  beyond  its  borders.  This  is  a 
rule  of  statutory  construction  merely,  in  order  to  avoid  conflict  with  the 
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foreign  lev  loci  and  the  double  liability  which  would  otherwise  result. 
"Prima  facie  all  laws  are  oo-ertensiye,  and  only  co-eztensiye  with  the  polit- 
ical jurisdiction  of  the  law-making  power."  (See  Whiiford  v.  Panama  RaH- 
road  Co.,  23  N.  Y.  465,  470,  471.)  It  is  of  course  admitted,  as  was  laid 
down  by  Judge  Dezvio  in  the  case  cited,  that  it  is  "within  the  competency 
of  the  Le^slature  to  declare  that  any  wrong  which  may  be  inflicted  upon  a 
citizen  of  New  York  abroad  may  be  redressed  here  according  to  the  prin- 
ciples of  our  law."  The  only  question  now  is  whether,  in  this  instance,  the 
Legislature  can  be  deemed  to  have  done  so  when  the  courts  have  uniformly 
held  that  the  varioua  acts  menti(med  did*  not  have  any  extraterritorial  effect. 
In  a  recent  case  before  the  Supreme  Court  of  Minnesota  it  appeared  that 
the  plaintiff  entered  defendant's  employment  in  that  State,  but  was  working 
in  the  State  of  Wisconain  at  the  time  he  was  injured.  The  defendant  had 
elected  to  accept  the  provisions  of  the  Wisconsin  Workmen's  Compensation 
Act,  and  it  was  held  that  the  plaintiff's  right  to  damages  or  compensation 
depended  upon  the  law  of  Wisconsin  where  the  injury  occurred.  Judgment 
for  the  defendant  was  affirmed.  The  court  held,  "But,  although  plaintiff's 
cause  of  action  is  predicated  upon  his  relation  of  a  servant  to  defendant, 
and  the  latter's  obligations  as  master,  it  is,  nevertheless,  one  in  tort.  As 
to  such  actions,  the  law  is  welL  settled  that  the  liability  or  right  of  action 
ia  determined  by  the  law  of  the  place  where  the  injury  is  inflicted,  without 
regard  to  the  law  of  the  forum  or  the  law  of  the  place  where  the  contract 
was  made.  [Authorities  cited.]  This  eliminates  from  consideration  the  law 
of  the  place  where  the  contract  of-  employment  was  made  in  determining 
what  redress  plaintiff  may  have  for  the  injuries  received  when  working  for 
defendant  in  Wisconsin.  Plaintiff  must  resort  to  the  law  as  it  is  in  that 
SUte  to  find  his  right  to  relief."  [Johnson  v.  NeUon,  150  N.  W.  Rep. 
020.) 

In  the  leading  case  of  Matter  of  Gould  (215  Mass.  480),  involving  an 
injury  sustained  outside  the  State  of  Massachusetts,  the  court  said:  "In 
the  absence  of  unequivocal  language  to  the  contrary,  it  is  not  to  be  pre- 
sumed that  statutes  respecting  this  matter  are  designed  to  control  conduct 
or  fix  the  rights  of  parties  beyond  the  territorial  limits  of  the  State."  The 
Massachusetts  Compensation  Act  contained  no  express  statement  of  its  terri- 
torial limitations,  but  did  contain  certain  provisions  that  indicated  an 
intent  that  it  should  not  apply  to  accidents  without  the  State,  and  the  court 
so  held.  This  case  gives  us  little  assistance  on  account  of  the  special  fea- 
tures of  the  Massachusetts  act.  Compensation  acts  have  also  been  held  to 
have  no  extraterritorial  effect  in  Great  Britain  {Tomalin  v.  S,  Pearson  d 
Bon,  100  L.  T.  Bep.  685;  Schwartz  v.  India  Rubber,  Chitta  Percha  d  Tele- 
graph Works  Co.,  L.  R.  [1912]  2  K.  B.  Div.  299;  Hicks  v.  Mawton,  124  L. 
T.  Jour.  135;  1  Butt.  W.  C.  €.  [N.  S.]  150),  Michigan  (Keyes  Davis  Co. 
V.  Allerdyce,  Michigan  Industrial  Accident  Board,  April,  1913),  and  Wis- 
consin (Ruling  of  Industrial  Commission).  See,  also.  Harper  on  the  Law 
of  Workmen's  Condensation  in  Illinois  (127  et  seq,),  where  the  opinion  is 
given  that  the  Illinoia  act,  on  account  of  special  features,  is  not  extraterri- 
torial in  its  application,  thus  in  effect  following  the  reasoning  of  the  Could 
case  cited. 

In  the  following  cases  extraterritorial  effect  has  been  allowed:  (N.  J.) 
Deeny  v.  Wright  d  Cobb  Lighterage  Co.  (Essex  Common  Pleas,  36  K.  J.  L. 
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J.  121) ;  (Ohio)  Matter  of  Bdwa/rd  BohnMt  (Glaim  No.  6,  Ohio  State  Lia- 
bility Board,  award  July  10,  1912,  opinion  of  Attorney-General,  March, 
1914) ;  (Conn.)  Matter  of  Welton  y.  Waierbury  RoUmg  MiU  Co.  (opinion 
by  Compensation  CommlBsioner,  Nov.  6,  1914).  Reference  may  also  be  made 
to  the  valuable  article  in  Bradbury's  Workmen's  Compensation  Law  (Vol.  1 
[2d  ed.],  p.  34  et  9eq.),  in  which  the  author  reviews  the  deciBiona  and 
favors  the  view  that  these  acts  in  general  should  be  construed  as  applicable 
to  accidents  occurring  outside  of  the  various  States  of  their  enactment,  upon 
the  ground  that  the  liability  created  is  essentially  contractual  in  ite  nature. 

With  the  weight  of  authority  against  the  extraterritoriality  of  these  acts, 
I  do  not  feel  justified  in  giving  to  this  act  an  extraterritorial  scope  in  the 
absence  of  a  plainly  declared  intoit  to  such  effect  in  the  act  itself.  If  the 
Legislature  did  have  such  an  intent  in  enacting  this  statute,  it  should  have 
been  more  clearly  expressed  in  the  provisions  of  the  act.  The  act  radically 
changes  the  former  statutory  and  common-law  liability  for  industrial  acci- 
dents and  consequently  must  be  construed  strictly. 

The  several  awards  of  the  Commission  should  be  reversed. 

Award  affirmed.  Bpratt  v.  Btoeeney  d  Oray  Oo.,  168  App.  Div.  403,  Hay 
7,  1916. 

The  earliest  of  the  above  cases,  that  of  ValerUine  v.  SmitK 
Angevine  &  Co.,  Inc.,  was  the  subject  of  an  unusually  lengthy 
opinion  by  the  Workmen's  Compensation  Commission  which  fore- 
shadowed the  points  developed  in  the  later  court  opinions,  S.  D. 
R.,  vol.  2,  pp.  460-471.  Other  Commission  awards  for  extra-ter- 
ritorial injuries  have  been  published  in  S.  D.  E.,  vol.  4,  pp.  890, 
408 ;  vol.  5,  p.  409,  vol.  6,  p.  325 ;  vol.  7,  p.  883. 

The  question  of  compensation  for  the  accidental  injuries  of 
employees  was  subject  to  adjudication  in  the  courts  of  Now  York 
before  the  enactment  of  its  compensation  legislation.  The  courts 
were  called  upon  to  enforce  foreign  compensation  laws  on  behalf 
of  employees  temporarily  coming  into  the  State.  The  following 
cases  of  the  kind,  occurring  in  1912-1914,  are  of  interest: 
Schweitzer  v.  Hamburg  American  LvnSj  78  Misc.  448 ;  149  App. 
Div.  900 ;  Alhanese  v.  Stewart,  78  Misc.  581 ;  Pensabene  v.  Audi- 
tore  Co.,  78  Misc.  538;  155  App.  Div.  368;  WasHewski  v.  Warner 
Sugar  Refining  Co.,  87  Misc*  156.  An  employee  residing  in 
New  Jersey  and  making  his  contract  of  employment  in  Pennsyl- 
vania has  been  granted  compensation  by  the  New  York  State 
Industrial  Commission  for  an  injury  incurred  in  New  York  City; 
OriffUhs  V.  American  BUumasOc  Enamel  Co.j  S*  R.  D.,  voL  8, 
p.  429,  April  4,  1916. 
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h.  The  injured  employee  is  an  independent  contractor  acting 
incidentally  at  time  of  the  accident  as  an  employee. —  Even  an 
independent  contractor  acting  incidentally  as  an  employee  may 
have  compensation.  In  Powley  v.  Vivian  <&  Co.,  the  full  text  of 
which  appears  above,  p.  70,  Powley  was  shown  to  have  been  acting 
as  a  mere  employee  at  the  time  of,  and  under  the  circumstances 
of,  the  accident,  though  an  independent  contractor  in  his  main 
and  ordinary  relationship  with  the  company  from  which  he 
claimed  compensation.  He  was  doing  dredging  work  with  his 
own  dredge  boat  under  a  contract  with  Vivian  and  Company  but 
received  his  injury  while  operating  a  motor  boat  belonging  to  the 
company,  in  performance  of  a  duty  of  the  company.  The  Appel- 
late Division's  ground  for  affirming  the  award  was  stated  as 
follows  : 

However,  at  the  time  of  Bustaining  the  injury  the  claimant  was  not  en« 
gaged  in  the  apecific  work  of  managing  the  operation  of  the  dredge.  He 
was  necessarily,  he  says,  transporting  supplies  to  the  dredge  when  he  sus- 
tained the  injury.  Vivian  Co.  was  obligated  by  the  agreement  to  furnish 
these  supplies.  The  launchman  was  its  employee,  and  it  was  its  duty  to 
furnish  a  man  to  run  the  launch.  In  performing  that  duty  Vivian  Co. 
failed,  and  as  the  claimant  says,  **  I  had  to  get  the  supplies  myself."  In  the 
performance  of  that  act  the  claimant  is  to  be  regarded,  not  as  an  inde- 
pendent contractor,  but  as  an  employee,  within  the  intent  of  the  Workmen's 
Compensation  Law. 

"One  who  has  an  independent  business,  and  generally  serves  only  in  the 
capacity  of  a  contractor,  may  abandon  that  character  for  a  time,  and 
become  a  mere  servant  or  agent,  and  this,  too,  without  doing  work  of  a 
different  nature  from  that  to  which  he  is  accustomed.  •  •  •  And  he 
may  even  be  a  contractor  as  to  part  of  his  service,  and  a  servant  as  to 
part."  (S.  &  R.  Neg.  [6th  ed.]  t  165.)  Where  an  independent  contractor 
had  finished  a  building,  it  was  held  that  in  throwing  waste  material  from 
the  roof  he  was  acting  as  the  servant  of  the  owner.  {Buoart  v.  Justh,  24 
App.  D.  G.  596.)     Powley  y.  VMan  d  Co.,  169  App.  Div.  176,  July  1,  1915. 

i  The  injury  consists  in  infection  or  disease  resulting  from 
the  accident. —  Even  when  the  injury  consists  in  resultant  infeo- 
tion  or  disease  the  injured  employee  may  have  compensation. 
Section  8,  subdivision  7,  of  the  Workmen's  Compensation  Law 
reads  as  follows: 

"Injury"  and  "personal  injury"  mean  only  accidental  injuries  arising 
ont  of  and  in  the  course  of  employment  and  such  disease  or  infection  as  may 
natorally  and  unavoidably  result  therefrom. 
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Occupational  diseases  as  such  are  not  covered,  by  tiiis  definition 
but  only  "such  disease  or  infection"  as  results  from  "accidental 
injuries."  The  accident  may  be  trivial  and  harmless  in  itself; 
the  resulting  disease  or  infection  may  briug  permanent  disability 
or  death.  The  subtle  connections  of  accidental  injury  with 
ensuing  infection  or  disease  would  seem  to  offer  a  wide  and  varied 
field  for  controversy  as  to  facts.  Only  one  or  two  of  the  numerous 
commission  cases  involving  resultant  disease  or  death  have  reached 
the  courts  by  appeal. 

In  Carroll  v.  Knickerbocker  Ice  Co.,  referred  to  above,  p.  116, 
in  connection  with  the  question  of  intoxication  and  appearing  in 
full  under  the  subject  of  evidence,  pp.  367-374,  380-388  below, 
there  was  a  question  whether  the  delirium  tremens  of  the  em- 
ployee resulted  from  an  accidental  injury  or  from  alcoholism. 
In  the  following  case,  the  opinion  of  which  is  written  by  Justice 
Woodward,  who  wrote  the  vigorous  dissenting  opinion  in  the 
Carroll  case,  the  Appellate  Division  thoroughly  goes  into  the  sub- 
ject and  affirms  an  award  to  the  dependents  of  an  employee  whose 
injury  resulted  in  death  from  delirium  tremens: . 

WooDWABD,  J.:  The  award  should  be  affirmed.  There  is  not  such  a  defi- 
ciency in  the  medical  proof  connecting  the  injury  with  the  death  of  the 
injured  employee  as  to  warrant  this  court  in  disturbing  the  determination 
made  by  the  State  Industrial  Commission. 

Michael  Sullivan,  whose  dependents  are  the  present  claimants,  was  ad- 
mittedly a  time-worker  in  the  employ  of  the  Industrial  Engineering  Com- 
pany. On  July  25,  1915,  he  died  in  the  Harlem  Hospital,  to  which  he  had 
been  admitted  five  days  before.  During  his  illness  at  the  hospital  the  in- 
jured worker  was  delirious  much  of  the  time,  and  was  probably  suffering 
from  delirium  tremens.  The  immediate  cause  of  death  was  certified  and 
testified  by  the  attending  physicians  from  the  hospital  to  be  "lobar  pneu- 
monia, alcoholic  poisoning." 

The  "  employer's  first  report  of  injury,"  dated  three  days  before  the  death, 
described  "how  the  accident  occurred"  as  follows:  "While  pulling  centers 
a  piece  of  3x8  fell  on  shoulder.  According  to  report  of  fellow-workman." 
The  timekeeper's  report  added  that  "  this  information  was  received  from  H. 
Couton.  The  injured  did  not  report  any  injury.  According  to  H.  Couton 
accident  occurred  several  days  before  he  (Couton)  reported  it  to  ub." 

The  uncontradicted  testimony  of  Hypolite  Couton  and  Frank  Hicks,  fellow- 
employees,  before  the  Commission,  showed  clearly  that  late  in  the  after- 
noon of  the  Friday  before  the  Tuesday  on  which  he  was  taken  to  the  Harlem 
Hospital,  Sullivan  met  with  an  injury  which  arose  out  of  and  befell  him 
during  and  by  reason  of  his  employment.  With  other  workmen  he  was  on 
a  scaffold  in  the  new  plant  of  the  Ford  Motor  Car  Company  in  Long  Island 
City,  in  the  act  of  taking  down  the  timbers  which  constituted  the  "  form " 
in  which  the  concrete  of  the  flooring  above  had  been  placed  and  had  "set.* 
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A  timber  three  by  eight  incheB  in  size,  whose  length  was  described  as  from 
eight  to  sixteen  feet,  fell  from  the  ceiling,  a  distance  of  twelve  or  fourteen 
feet,  and  hit  Sullivan  on  or  near  the  left  shoulder.  It  also  hit  the  witness 
Hicks  at  the  same  time.  The  impact  of  the  timber,  made  more  heavy  by 
the  moisture  from  the  concrete,  knocked  Sullivan  down.  Almost  immediately 
he  began  to  complain  of  severe  pains  in  the  shoulder.  He  sat  down  for 
awhile,  and  "then  he  got  up  again  and  tried  to  work  and  he  couldn't  use 
the  arm  very  good,  because  in  such  cases  you  have  to  use  both  hands."  The 
next  day  he  reported  for  work,  still  complaining  of  pains.  He  remained 
up  to  twelve  o'clock,  and  ''worked,  but  he  didn't  do  much."  None  of  the 
witnesses  obviously  available  to  contradict  this  testimony,  if  the  same  were 
untrue,  was  called  by  the  employer  or  insurance  carrier. 

The  decedent's  wife  testified  that  he  came  home  Friday  evening  and  com- 
plained of  pain,  saying  that  he  had  been  struck  by  a  plank  that  day.  Home 
remedies  and  treatment  were  administered.  The  'next  morning  he  returned 
to  work,  despite  his  wife's  entreaties.  At  two  o'clock  he  came  home  and 
went  to  bed.  That  night,  Sunday  and  Monday,  he  was  in  bed,  and  continued 
to  complain  of  pains  in  the  arm,  shoulder  and  side.  Monday  morning  a 
homeopathic  physician  was  called,  who  gave  him  some  unidentified  pills. 
On  Tuesday  the  patient  was  evidently  suffering  also  from  some  sort  of 
delirium  or  alcoholism.  The  deceased  had  been  in  the  habit  of  drinking 
moderately  of  beer,  but  just  prior  to  the  accident  he  does  not  seem  to  have 
been  indulging  in  liquor  to  any  appreciable  extent.  As  his  condition  grew 
worse  his  wife  despaired  of  her  ability  to  keep  him  in  doors,  although  his 
arm  hung  linaply  at  his  side.  She  enlisted  the  aid  of  a  policeman  in  obtain- 
ing an  ambulance,  and  he  was  taken  to  the  Harlem  Hospital. 

The  ambulance  surgeon  testified  that  he  found  the  patient  "  weak  and 
somewhat  irrational,"  and  so  ordered  his  removal  to  the  hospital.  "He  had 
his  left  arm  paralyzed,  and  he  was  seeing  things  about  the  room,  so  his 
family  said.  *  *  *  He  had  a  temperature  of  100  and  I  admitted  him  as 
delirium  tremens  and  alcoholic  neuritis."  Neither  Dr.  Rosenbluth,  the 
ambulance  surgeon,  nor  Dr.  Rafsky,  the  attending  physician,  called  to  the 
stand  by  the  insurance  carrier,  had  any  independent  knowledge  or  recollec- 
tion of  the  case.  Their  testimony  was  based  wholly  upon  the  hospital 
records  and  the  notations  made  by  them  at  the  time.  Neither  seems  to  have 
received  any  information,  or  to  have  observed  any  evidence,  that  the  patient 
had  received  any  blow  or  injury.  The  patient  told  the  surgeon  that  "  his 
arm  was  painful  and  paralyzed,"  but  he  was  treated  only  for  the  lobar 
pneumonia  and  for  the  effects  of  the  alcoholism  or  tremens.  When  his  wife 
visited  the  hospital  he  complained  of  pain  in  his  shoulder. 

Dr.  Stile,  the  homeopath,  who  prescribed  pills  on  July  nineteenth,  was 
not  called  to  the  stand  by  either  side.  Dr.  Rafsky  was  cross-examined  as 
to  the  adequacy  of  the  accident  as  a  producing  cause  of  the  conditions 
found  when  the  patient  was  admitted  to  the  hospital.  For  example,  the 
following  testimony  was  given  by  Dr.  Rafsky  on  cross-examination :  "  Q. 
Supposing  I  told  yon  that  on  the  16th  of  July  a  plank  3  by  8  fell  on  this 
man's  shoulder, —  somewhat  heavy.  That  could  cause  a  neuritis  with  a  real 
paralysis  of  that  arm  if  it  fell  on  the  proper  place.  Supposing  it  did  and 
caused  a  paralysis  of  the  nerve,  would  that  cause  that  condition?  A.  Yes, 
it  might.    Q.  And  it  would  be  more  probable  than  an  alcoholic  hemiplegia 
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or  a  monapl^at  A.  Yes.  Q.  I  am  suppofting  that  it  did  occur?  A.  Yea. 
Q.  And  you  overlooked  it  even  though  it  didn't  ahow  any  ecchymosis,  and 
you  would  never  think  of  it?  A.  Yes,  the  man  would  lay  in  that  condition 
and  not  complain  and  I  wouldn't  know  about  it.  *  *  *  Q.  What  waa 
the  lobar  penumonia  due  to?  A.  Lowered  resistance.  *  *  *  Q.  *  *  * 
Agsmning  the  man  had  sustained  an  injury  resulting  in  the  condition 
described  here,  would  that  have  caused  this  man's  death  or  contribute  to  it? 
A.  The  injury  alone  wouldn't,  it  may  contribute." 

Upon  the  whole  record  I  think  the  Commission  was  acting  within  the 
evidence  and  its  reasoned  impressions  of  the  circumstances  and  causes  of 
death  in  reaching  the  conclusion  lucidly  expressed  by  Commissioner  Mitchell: 
^As  a  matter  of  fact  delirium  frequently  follows  an  injury.  A  man  need 
not  be  a  hard  drinker  to  become  delirious  after  an  injury.  Men  who  are 
very  moderate  drinkers  become  delirious  shortly  following  an  injury.  We 
have  cases  like  this  day  after  day.  We  have  had  doctors  here  and  they 
agree  that  a  man  who  is  a  moderate  drinker  may  become  delirious  foUowing 
not  a  very  severe  injury,  and  where  the  man  dies  in  delirium  and  the 
immediate  cause  of  his  death  was  delirium  tremens,  and  yet  the  cause  of 
his  delirium  was  the  accident,  the  cause  of  his  death  was  the  accident." 

The  proof  submitted  in  behalf  of  the  dependent  claimants  at  bar  aeems 
fairly  to  authorize  and  sustain  the  award  made.  The  testimony  on  medical 
phases  leaves  something  to  be  desired,  but  cannot  be  r^arded  as  insufficient 
in  a  substantial  sense.  Taken  in  connection  with  the  statutory  presump* 
tions  arising  under  section  21  of  the  Workmen's  Compensation  Law  (Consol. 
Laws,  chap.  67;  Laws  of  1914,  chap.  41),  the  validity  and  propriety  of  the 
award,  as  against  judicial  interference,  is  clear.  There  is  here  involved 
none  of  the  evidentiary  questions  passed  upon  in  Matter  of  Carroll  v.  Knick- 
erhocker  Ice  Co.  (109  App.  Div.  450),  upon  which  I  retain  the  views 
expressed  in  the  dissenting  opinion  in  that  case.  The  canons  of  proof  and 
presumption  laid  down  in  Matter  of  CoUiriM  Y.  Brooklifn  Union  Oaa  Co, 
(171  App.  Div.  381)  have  here  been  fully  met.  That  the  deceased  was  In 
the  employ  of  the  insured  employer  is  admitted.  That  he  received  serious 
injury  arising  "out  of  and  in  the  course  of"  that  employment  (Workmen's 
Compensation  Law,  {  10)  is  shown  by  the  testimony  of  two  eye-witnesses,  is 
not  contradicted,  and  is  confirmed  by  the  employer's  own  report.  That  this 
injury  and  its  effects  led  on  directly  and  in  causal  relation  to  the  conditions 
which  brought  about  death  is  shown  by  the  testimony  of  the  ambulance 
surgeon,  the  hospital  physician,  and  the  widow,  as  witnesses  to  the  facts, 
and  by  the  admissions  of  the  hospital  physician,  testifying  as  an  expert  on 
cross-examination,  after  he  had  been  called  in  behalf  of  the  insurance  carrier. 
The  presumptions  created  by  section  21  of  the  Workmen's  Compensation 
Law  are  accordingly  operative,  in  the  absence  of  substantial  evidence  to  the 
contrary.  It  would  have  been  preferable  that  the  claimants  or  the  insurance 
carrier  should  have  made  available  to  the  Commission  the  testimony  of 
Dr.  Stile.  An  adjournment  was  in  fact  granted  to  the  insurance  carrier  to 
enable  its  representative  to  do  this,  but  no  appearance  was  made  on  the 
adjourned  date.  The  insurance  carrier  would  have  done  well  to  hiave  pro- 
duced this  physician,  whose  testimony  might  have  been  of  moment.  The 
question  whether,  under  the  circumstances,  the  privilege  created  by  section 
834  of  the  Code  of  Civil  Procedure  would  have  barred  him  from  testifying, 
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if  called  in  behalf  of  the  insiuanoe  carrier,  is  not  here  passed  npon.  The 
Commission  wonld  hare  done  well  to  have  held  the  proceeding  open  until 
Dr.  Stile's  presence  had  been  procured  or  his  absence  explained.  The  unex- 
plained  absence  of  Dr.  Stile's  testimony,  however,  can  hardly  be  deemed 
"substantial  evidence"  overcoming  the  statutory  presumptions  and  the 
testimony  actually  offered.  Acceleration  of  death  from  delirium  tremens, 
through  an  injury  bringing  on  or  aggravating  the  condition  of  alcoholism 
or  tremens,  has  been  held  to  sustain  liability  for  the  death  as  produced  by 
the  injury  both  in  tort  actions  and  under  the  compeneation  statute. 
{McCahill  v.  New  York  TrtMaportaiian  Co.,  201  N.  Y.  221 ;  Matter  of  Car- 
roU  V.  Kniokerhooker  loe  Co.,  169  App.  Div.  450;  Matter  of  Winters  v.  Hfew 
York  Herald  Co,,  171  id.  960.)  Therefore,  even  if  the  element  of  lobar  pneu- 
monia or  weakened  resistance,  due  to  the  impact  of  the  water-soaked  timber, 
be  laid  aside  and  the  theory  of  death  from  delirium  tremens  accepted,  the 
causal  connection  is  sufficient  under  the  authorities,  and  the  award  is  not 
made  under  circmnstances  giving  this  court  right  or  reason  to  reverse  or 
remand.  The  Commission  was  within  its  discretion  in  concluding  that  ''  the 
injury  to  the  left  shoulder  was  the  cause  of  the  delirium  tremens  and 
development  of  lobar  pneumonia,  and  was  the  cause  of  his  death." 

The  award  should  be  affirmed.  Award  unanimously  affirmed.  Bullivan  T. 
Indmtrial  Engineering  Co,,  173  App.  Div.  65,  May  3,  1916. 

In  Dunn  v.  West  End  Brewing  Co.,  S.  D.  R,  vol.  5,  p.  380, 
July  26,  1915,  an  award  was  made  to  the  dependents  of  a  driver 
injured  by  a  beer  keg  which  rolled  from  his  wagon  and  taken  to  a 
hospital  where  he  died  of  alcoholic  meningitis  and  delirium  tre- 
mens. The  Appellate  Division,  by  decision  without  opinion 
affirmed  this  award,  June  30,  1916.  In  Winters  v.  New  York 
Herald  Co.,  171  App.  Div.  960,  November,  1915,  the  Appellate 
Division  unanimously  and  without  opinion  affirmed  an  award  of 
death  benefits  in  the  case  of  a  printer  who  slipped  on  the  press 
room  floor  and  struck  his  head,  the  injury  resulting  in  delirium 
tremens  and  death.  In  Bridgeman  v.  McLoughlin,  S.  D.  R.,  vol. 
7,  p.  425,  February  9,  1916,  an  award  was^made  to  the  dependents 
of  a  driver  injured  by  the  crank  of  an  automobile  truck  and  taken 
to  a  hospital  where  he  died  of  cerebral  oedema  and  delirium 
tremens. 

The  award  of  the  Commission  for  the  peculiarly  complicated 
accident  of  a  hoist  runner  who  jiunped  into  a  river  to  escape  being 
struck  by  a  broken  timber  and  thereby  contracted  a  cold  that, 
developed   into   pulmonary   tuberculosis   has   been  unanimously 
afBrmed  by  the  Appellate  Division  in  the  following  opinion: 

Kellogg,  P.  J.:  The  Commission  has  found  that  the  claimant,  September 
3,  1914,  ms  working  for  his  employer  on  the  MohawlL  river  operating  a 
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crane;  one  of  the  timbers  of  the  crane  broke,  and  to  save  himself  from  being 
hurt  he  jumped  into  the  river,  a  distance  of  some  ten  feet.  The  water  came 
up  to  his  knees.  He  waded  to  the  shore,  contracted  a  heavy  cold  and 
pleurisy,  which  developed  into  pulmonary  tuberculosis,  by  reason  of  which 
he  was  disabled  from  the  date  of  the  accident  until  February  25,  1915,  and 
since  that  date. 

The  finding  of  the  Commission  that  claimant's  present  condition  is  the 
result  of  the  accidental  breaking  of  the  timber,  and  that  his  going  into  the 
river  resulted  therefrom,  is  not  unreasonable,  and  has  some  evidence  to 
sustain  it.  We  cannot  question  it.  While  the  claimant  jumped  into  the 
water,  he  did  so  to  prevent  a  personal  injury  resulting  from  the  accidental 
breaking  of  the  timber.  The  jumping  into  the  river  was,  therefore,  not  a 
voluntary  act,  but  was  the  result  of  the  accident,  which  put  the  claimant  in 
such  peril  that  his  getting  wet  must  be  considered  accidental  rather  than 
voluntary. 

Subdivision  7  of  section  3  of  the  Workmen's  Compensation  Law  definee 
** injury"  and  "personal  injury"  to  mean  "only  accidental  injuries  arising 
out  of  and  in  the  course  of  employment  and  such  disease  or  infection  as 
may  naturally  and  unavoidably  result  therefrom."  We  consider  the  claim- 
ant in  the  same  position  as  if  the  accident  had  thrown  him  into  the  river, 
and  clearly  his  being  accidentally  thrown  ten  feet  into  the  water  was  an 
injury  within  the  meaning  of  the  act,  and  the  disease  following  has  been 
found  to  naturally  and  unavoidably  result  from  that  injury.  He  at  the 
time  apparently  was  not  physically  disabled  by  jumping  into  the  water,  and 
it  was  not  then  quite  clear  what  injury  he  had  sustained;  but  it  has 
developed  that  the  injury  was  very  serious.  The  award  should,  therefore, 
be  affirmed. 

Award  unanimously  affirmed.  Biat  v.  Larkin  d  Bamg%ter,  171  App.  Div. 
71,  January  5,  1916. 

The  Commission  haa  awarded  compensation  for  death  of  a 
railroad  section  hand  from  bronchitis  and  congestion  of  the  limgs 
as  a  result  of  illness  due  to  ivy  poisoning,  Plasa  v.  Central  New 
England  R.  Co.,  S.  D.  R,  vol.  4,  p.  331;  169  App.  Div.  826, 
the  text  of  which  case  appears  above,  p.  205;  for  death  of  an 
electrotype  finisher  from  angina  pectoris  due  to  exhaustion  from 
prolonged  over-exertion,  McMurray  v.  Little  &  Ives  Co.,  S.  D.  R., 
vol.  3,  p.  395;  for  insanity  of  an  elevated  railway  motorman 
caused  by  the  shock  of  a  collision,  McMahon  v.  Interborough  R. 
T.  Co.,  S.  D.  R,  vol.  C,  pp.  371,  374;  for  infection  in  the  finger 
of  a  cloak  model  due  to  the  prick  of  a  pin  while  she  was  trying  on 
an  unfinished  garment^  Bhom field  v.  November,  S.  D.  E.,  voL  6, 
p.  385,  unanimously  affirmed  without  opinion,  172  App.  Div. 
917;  for  infection  in  a  laceration  on  the  head  of  a  subway  worker 
caused  by  the  falling  of  a  beam,  Petcheck  v.  Degnon  Cxmtraciing 
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Co.,  S.  D.  R.,  voL  6,  p.  894;  for  anthrax  contracted  by  a  trim- 
mer of  skins  in  a  tannery  through  an  accidental  abrasion  in  bis 
cheek,  Henry  v.  Levor  &  Co.,  S.  D.  R.,  vol.  6,  p.  388 ;  for  death 
of  a  street  railway  process  server  from  gangrenous  diabetes 
resultant  from  a  fellow  passenger  treading  upon  bis  toes  while  he 
was  returning  to  the  office  on  one  of  his  employer's  cars,  Brown 
y.  Richmond  Light  &  R.  R.  Co.,  S.  D.  R.,  vol.  7,  pp.  371,  420; 
for  death  of  a  driver  from  tetanus  as  a  result  of  a  wound  in  the 
foot  by  a  rus^  nail,  Putnam  v.  Mvrray,  S.  D.  R.,  vol.  6,  p.  355 ; 
vol  7,  p.  407 ;  174  App.  Div.  720,  Sept.  13, 1916 ;  and  for  death  of 
a  car  shop  employee  from  endocarditis  with  nephritis  hastened 
by  a  blow  in  the  abdomen.  Cook  v.  N.  Y.  C.  (&  U.  R.  R.  R.  Co., 
S.  D.  R.,  vol.  8,  p.  469. 

Of  these  awards,  the  Court  of  Appeals  has  reversed  that  in 
Bloomfield  v.  November  because  the  Commission  stated  no 
grounds  for  excusing  the  claimant's  failure  to  give  notice  of  the 
accident,  and  the  Appellate  Division  has  reversed  that  in 
Brown  v.  Richmond  Light  and  R.  R.  Co.  because  the  claimant 
was  merely  a  passenger  and  was  performing  no  duties  by  way 
of  operating  the  car.  The  full  text  of  the  Court  of  Appeals' 
reversal  appears  below,  p.  390,  and  of  the  Appellate  Division's 
reversal,  above,  p.  151. 

The  Commission,  on  ground  of  the  lack  of  evidence,  has  denied 
benefits  to  widows  for  the  deaths  of  their  husbands  from  the 
following  diseases:  blood  poisoning  claimed  to  have  been  due  to 
rapture  of  the  mucus  membrane  inside  of  the  nose,  permitting 
the  entrance  of  germs,  the  rupture  having  been  caused  by  an 
accidental  blow  from  a  container,  Partridge  v.  Norwich  Pharmor 
cd  Co.,  S.  D.  R.,  vol.  6,  p.  336 ;  tubercular  trouble  claimed  to  have 
been  hastened  by  the  fracture  of  a  leg,  Cappelli  v.  Cranford, 
S.  D.  R,,  voL  6,  p.  349 ;  intestinal  ulcers  claimed  to  have  been 
caused  by  crushing  of  the  body  against  a  truck,  Hyland  v.  Winant, 
8.  D.  R,  vol.  6,  p.  304;  lobar  pneumonia  claimed  to  have  been 
due  to  weakness  caused  by  the  amputation  of  a  finger,  Stanley  v. 
Wood  &  Dolsan  Co.,  S.  D.  R.,  vol.  6,  p.  383 ;  and  a  paralytic 
rtroke  or  an  embolism  claimed  to  have  resulted  from  severe 
vibration  of  a  compressed  air  drill,  Mohr  v.  Cranford,  S.  D.  R., 
vol.  7,  p.  376.  The  Appellate  Division  afiirmed  the  denial  in 
the  Partridge  case,  November  29,  1916. 
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j.  The  injury  consists  in  herrUa. —  Straining,  blows  and  otheor 
accidents  resulting  in  hernia  or  aggravating  previously  existing 
conditions  of  hernia  are  compensatable.  Hernia  sometimes  pr^ 
sents  difficulties  of  evidence  as  do  disease  cases,  and  calls  for  the 
testimony  of  surgical  experts,  the  doubt  being  whether  the  hernia 
is  traumatic  or  not  The  Appellate  Division  has  affirmed  awards 
in  two  cases  of  hernia,  unanimously  and  without  opinion:  TJlrich 
V.  Lenox  Coat,  Apron  cund  Towel  Supply  Co.,  S.  D.  R,  vol  3,  p. 
880,  February  26,  1915;  171  App.  Div.  958,  November  10, 
1915;  Mooney  v.  Weber  Piano  Co.,  S.  D.  R,  vol.  5,  p.  396, 
August  11,  1915;  172  App.  Div.  917,  January  18,  1916. 

The  Commission  has  made  awards  for  hernia  in  Staab  r. 
American  Malting  Co.,  S.  D.  R,  vol.  7,  p.  374,  January  13,  1916; 
and  Krenzien  v.  Jasper,  S.  D.  R,  vol.  7,  p.  373,  January  13, 
1916.  For  references  to  other  awards,  see  under  "The  '  Other 
cases'  paragraph,''  below,  p.  306. 

k.  The  injured  employee  has  made  false  statements  in  dbtainr 
ing  his  employment — The  State  Industrial  Conunission  may 
award  compensation  to  an  injured  employee  who  has  made  false 
statements  to  procure  his  employment.  A  street  railway  con- 
ductor, discharged  by  one  company  for  failure  to  ring  up  fares, 
obtained  employment  with  another.  After  working  upwards  of 
three  months  with  the  second  company  he  lost  his  life  by  an 
accident  in  the  course  of  his  work.  The  employer  alleged  that 
the  written  application  by  which  he  had  procured  his  employ- 
ment had  falsely  stated  that  he  was  unmarried  and  had  not  been 
previously  employed  on  a  railroad.  The  court  held  that,  even  if 
he  had  made  such  false  statements,  it  ought  to  affirm  the  award. 
It  quoted  precedents  for  its  position.     The  opinion  is  as  follows: 

Ltoit,  j.:  Thi»  is  an  appeal  permitted  by  section  23  of  the  Workmen's 
Compensation  Law  (Consol.  Laws,  chap.  67;  Laws  of  1913,  chap.  816,  re- 
enacted  and  amd.  by  Laws  of  1914,  chap.  41,  and  amd.  by  Laws  of  1914, 
chap.  316)  by  the  Union  Railway  Company  from  a  decision  and  award  of 
the  State  Workmen's  Compensation  Commission  awarding  compensation  to 
the  widow  and  two  children  of  John  J.  Kenny,  deceased. 

Deceased,  who  had  been  working  for  upwards  of  three  months  as  a  con- 
ductor upon  an  electric  street  surface  car  of  the  Union  Railway  Company, 
sustained  accidental  injuries,  September  21,  1914,  resulting  in  his  death 
thAt  day.  The  railway  company,  which  was  its  own  insurance  carrier,  con- 
tested its  liability  to  make  payment  of  the  award  upon  the  ground  that 
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the  relation  of  employer  and  employee  did  not  exist  between  the  company 
and  deceased  at  the  time  of  the  happening  of  the  accident,  for  the  reason 
that  the  deceased  had  made  written  application  for  employment  by  said 
railway  company  in  May,  1914,  fay  aid  of  which  he  had  obtained  employ- 
ment, in  which  application  he  had  falsely  and  fraudulently  stated,  in  viola- 
tion of  section  939  of  the  Penal  Law,  that  he  was  unmarried,  and  had  not 
been  employed  on  any  railroad.  Concededly  deceased,  at  the  time  of  making 
such  application,  was  married  and  had  two  children,  and  had  been  employed 
by  the  Yonkers  Bailroad  Company  as  a  conductor  from  January,  1912, 
until  the  spring  of  1913,  a  period  of  about  one  year  and  two  months,  and 
had  been  discharged  by  that  company  for  failure  to  ring  up  fares.  Section 
939  of  the  Penal  Law  provided,  so  far  as  material  to  be  considered  here, 
that     ''A     person    who     obtains     employment    •    •    •    fay    *     *    *    aid 

*  *  *  of  any  false  statement  in  writing,  as  to  his  *  *  *  previous 
employment  *  *  *,  is  guilty  of  a  misdemeanor."  The  railway  company 
conceded  upon  the  hearing  before  the  Ck>mmission  that  in  employing  men  it 
made  no  distinction  between  married  and  single  men,  and  that  it  would  not 
have  rejected  deceased  had  he  stated  that  he  was  a  married  man,  but  its 
counsel  stated  upon  the  trial  that  had  the  company  known  the  facts,  it 
would  most  likely  have  rejected  him  for  saying  that  he  was  single  when 
be  was  married;  and  one  of  the  superintendents  of  the  railway  company 
testified  that  it  would  not  have  employed  deceased  had  it  known  that  he 
had  been  employed  by  the  Yonkers  Railroad  Company  and  discharged. 

The  counsel  for  the  railway  company  offered  in  evidence  applications 
claimed  by  said  counsel  to  have  been  made  by  decedent  to  the  Yonkers 
Railroad  Company  and  to  the  Union  Railway  Company.  The  examination 
made  by  the  members  of  the  Commission  of  the  alleged  signatures  of  dece- 
dent to  both  instruments,  photographic  copies  of  which  applications  are 
contained  in  the  record,  fully  justified  the  doubt  expressed  by  the  chairman 
of  the  Commission  as  to  the  signatures  having  been  made  by  the  same  man, 
and  hence  warranted  the  Commission  in  holding  as  matter  of  fact  that  the 
contestant  had  not  satisfactorily  established  the  making  by  decedent  of  the 
alleged  application  containing  the  false  statements.  Such  holding  would  of 
itself  have  justified  the  Commission  in  disregarding  the  objections  made 
by  the  railway  company  to  the  allowance  of  compensation  to  the  widow 
and  children  of  deceased,  and  would  have  been  conclusive.  Passing  this, 
however,  and  conceding  that  the  false  statements  were  in  fact  made  by  the 
deceased,  we  think  the  award  should  be  confirmed. 

There  is  no  merit  in  the  contention  of  the  railway  company  that  it  was 
not  an  employer  and  the  deceased  not  an  employee  within  the  meaning  of 
the  Woriunen's  Compensation  Law  at  the  time  he  received  the  fatal  injuries. 
Section  3  of  that  statute  defines  employer  and  employee  as  follows:     "  3. 

*  Employer '  •  •  •  means  a  *  •  •  corporation  •  •  •  employing 
workmen  in  hazardous  employments  *  *  *.  4.  '  Employee '  means  a  per- 
son who  is  engaged  in  a  hazardous  employment  in  the  service  of  an 
employer."  Employment  in  the  operation  of  an  electric  street  railway  is 
specified  in  the  act  as  a  hazardous  employment.     (See  |  2,  Group,  1.) 

While  the  relation  of  employer  and  onployee  as  defined  by  the  statute 
must  have  existed  at  the  time  deceased  sustained  the  injury,  it  matters  not 
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whether  the  employment  was  under  a  contract  concededly  valid  as  to  both 
parties,  or  under  a  contract  voidable  at  the  election  of  the  employer,  or 
whether  the  liability  of  the  employer  for  wages  was  fixed,  or  determinable 
under  quantum  meruit.  The  vital  question  is  whether  the  relation  of 
employer  and  employee  existed  between  the  deceased  and  the  railway  com- 
pany, and  the  facts  being  conceded,  the  question  is  one  of  law.  Liability 
under  section  939  of  the  Penal  Law  is  based  upon  the  fact  of  the  person 
being  in  fact  an  employee,  and  having  obtained  employment  by  aid  of  th« 
false  statement.  The  Workmen's  (Compensation  Law  does  not  except  from 
its  benefits  employees  who  have  obtained  employment  in  violation  of  this 
provision  of  the  Penal  Law.  The  Workmen's  Compensation  Law  is  not  to 
be  read  into  the  contract  of  employment  as  forming  a  part  of  it  and  as 
dependent  for  its  enforcement  upon  the  validity  of  the  contract  of  employ- 
ment. Although  making  the  false  statements  constituted  a  misdemeanor, 
they  did  not  render  the  contract  of  employment  void,  but  at  most  voidable 
at  the  election  of  the  employer,  which  it  at  no  time  saw  fit  to  exercise. 

The  false  representations  in  no  way  related  or  contributed  to  the  cause 
of  death.  The  plain  purpose  of  the  statute  was  to  provide  compensation 
to  an  employee  for  an  accidental  personal  injury  and  to  the  family  of  an 
employee  who  has  suffered  death  as  the  result  of  such  injury  sustained  by 
the  employee  arising  out  of  and  in  the  course  of  such  employment  "  with- 
out regard  to  fault  as  a  cause  of  such  injury,"  with  the  two  specified  excep- 
tions of  ''where  the  injury  is  occasioned  by  the  willful  intention  of  the 
injured  employee  to  bring  about  the  injury  or  death  of  himself  or  of 
another,  or  where  the  injury  results  solely  from  the  intoxication  of  the 
injured  employee  while  on  duty."  (See  §  10.)  Concededly  the  injury  was 
wholly  accidental  and  neither  exception  applies. 

In  the  case  of  Hart  v.  N.  F.  C,  d  H.  B.  R.  R,  Co,  (205  N.  Y.  317),  which 
was  an  action  brought  to  recover  damages  for  the  death  of  plaintiff's  intes- 
tate, alleged  to  have  been  caused  by  negligence  attributable  to  defendant, 
deceased  had  obtained  employment  with  defendant  by  falsely  representing 
in  writing  that  he  was  over  twenty-one  years  of  age,  thereby  evading  a  rule 
of  the  defendant  forbidding  the  employment  of  minors.  While  misrepresen- 
tation as  to  age  was  not  punishable  under  section  939  of  the  Penal  Law, 
nevertheless  the  deceased  obtained  the  employment  in  which  he  was  injured 
by  means  of  such  false  representation. 

The  court  held  that  while  the  misrepresentation  of  the  deceased  affected 
the  contract  of  employment  in  the  sense  that  it  made  it  voidable,  it  did 
not  affect  the  relation  of  master  and  servant  with  respect  to  the  former's 
obligation  under  the  statute  respecting  the  safety  of  persons  serving  it. 
''Notwithstanding  that  the  deceased,  by  his  misrepresentation,  evaded  the 
rule  of  the  defendant  forbidding  the  employment  of  minors,  he  was,  actually, 
in  its  service,  and,  therefore,  was  entitled  to  the  protection  of  an  employee 
accorded  by  the  law." 

In  the  case  of  Qaloeston^  H,  d  S.  A.  Ry,  Co.  v.  HarrxB  (48  Tex.  Civ.  App. 
434)  it  was  held  that  the  fact  that  a  brakeman  falsely  stated  in  securing 
his  position  that  he  had  never  had  any  litigation  with  the  railroad  com- 
pany, while  ground  for  the  rescission  of  his  contract,  did  not  render  such 
contract  absolutely  void  or  terminate  the  relation  of  master  and  servant 
existing  at  the  time  of  the  injury. 
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Tlie  Union  Railway  Ck>m|MUiy  was  its  own  ''insurance  carrier,"  having 
furnished  satisfactory  proof  to  the  Commission  of  its  financial  ability  to 
pay  the  required  compensation,  and  having  deposited  the  securities  required 
by  the  Commission  to  secure  its  liability  to  pay  the  same.  However,  it 
thereby  obtained  no  immunity  or  exemption  from  liability  for  the  payment 
of  the  compensation  which  would  appertain  to  a  stock  corporation  or  mutual 
association  had  it  instead  of  the  railway  company  been  the  insurance  carrier. 

The  action  of  the  Commission  in  this  case  is  consistent  with  the  general 
scope  of  the  Workmen's  Compensation  Law  as  recommended  in  the  able 
and  exhaustive  report  of  the  Wainwright  Commission  made  to  the  Legis- 
lature of  1910,  upon  which  the  act  was  founded.  The  plain  purpose  of  the 
statute  was  to  make  the  risk  of  accident  one  of  the  industry  itself,  to 
follow  from  the  fact  of  the  injury,  and  hence  that  compensation  on  account 
thereof  should  be  treated  as  an  element  in  the  cost  of  production,  added  to 
the  cost  of  the  article,  and  borne  by  the  community  in  general.  That  the 
statute  might  be  general  in  its  scope,  provision  was  made  (f  10)  to  provide 
compensation  for  every  accidental  personal  injury  to  an  employee  arising 
out  of  and  in  the  course  of  such  employment  with  the  two  exceptions  before 
specified. 

The  respondent  contends,  however,  that  in  order  properly  to  have  brought 
the  decision  of  the  Commission  before  us  for  review  the  appellant  should 
have  filed  exceptions  to  the  findings  of  fact  or  conclusions  of  law.  This 
was  not  necessary.  The  act  provides  (f  68)  that  the  Commission  in  eon- 
ducting  a  hearing  shall  not  be  boimd  by  common-law  or  statutory  rules  of 
evidence,  or  by  technical  or  formal  rules  of  procedure,  except  as  in  the  act 
provided,  but  that  the  Commission  may  make  such  investigation,  or  inquiry, 
or  conduct  the  hearing  in  such  manner  as  to  ascertain  the  substantial 
rights  of  the  parties;  that  (|  20)  in  making  or  denying  an  award,  the 
Commission  shall  make  and  file  a  statement  of  its  conclusions  of  fact  and 
rulings  of  law;  that  the  decision  of  the  Commission  shall  be  final  as  to  all 
questions  of  fact,  and  exo^t  in  case  of  appeal  to  this  court,  final  as  to  all 
questions  of  law;  and  that  (|  29)  such  appeal  shall  be  heard  in  a  sum- 
mary manner,  and  shall  have  precedence  in  this  court  over  all  other  civil 
cases.  There  is  no  provision  of  the  statute  or  rule  of  this  court  requiring 
the  filing  of  exceptions,  or,  as  in  England  and  in  some  of  the  States,  that 
the  grounds  of  appeal  be  stated  in  the  notice  of  appeal;  but  it  was  intended 
that  the  procedure  both  before  the  Commission  and  in  this  court  should  be 
simple  and  without  unnecessary  delay  or  useless  formality;  and  that  until 
otherwise  provided,  the  appeal  to  this  court  should  bring  up  the  whole  case, 
to  be  heard  upon  the  record  of  the  Commission  and  the  briefs  and  argu- 
ments submitted  by  the  respective  parties. 

The  decision  and  award  of  the  Commission  should  be  affirmed.  All  con- 
curred. Decision  and  award  of  Conunission  affirmed.  Kenny  v.  Union  Rail' 
foay  Co.,  166  App.  Div.  497,  March  3,  1915. 

1.  The  injured  employee  is  also  an  officer  or  stockholder,  or 
both,  of  his  employer  company. —  Even  when  he  is  an  officer  or  a 
stockholder  of  hia  employer  company,  the  injured  employee  may 
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have  coinpensatioiu     The  Appellate  Division  has  so  held   in 
Bechmann  v.  Oelerich  (174  App,  Div.  358)  as  foUows: 

Aa  to  the  claim  that  the  claimant  was  not  an  employee  within  the  meaning 
of  the  act.  The  claimant  epoke  of  his  compensation  for  Bervice  aa  salary. 
He  was  the  owner  of  7  of  the  100  shares  of  stock  of  the  corporation.  There 
is  no  claim  that  the  payments  received  by  him  were  dividends  upon  his  »tock. 
The  Commission  found  that  the  weekly  payment  made  him  was  his  weekly 
wage.  Its  finding  was  fully  juertifled  by  the  evidence.  While  he  waa  vice- 
president  of  the  corporation  his  employment  was  doubtless  through  the  board 
of  directors,  of  whom  he  may  or  may  not  have  been  one.  Although  he  was 
the  general  foreman,  he  worked  in  the  various  industries  of  the  corporation 
the  same  as  other  workmen,  and  was  doing  the  work  of  an  ordinary  employee 
at  the  time  he  was  injured.  His  being  vice-president  and  a  stockholder  in 
no  way  affected  his  status  as  an  employee.  (Connor  Workmen's  Compensa- 
tion Law,  31,  96;  Aken  v.  Bamet  d  Aufsesser  Knitting  Co,,  118  Ap^p.  Div. 
463;  affd.,  192  N.  Y.  654.) 

Two  rulings  of  the  Commission  upon  daims  similar  to  the 
Beckmann  claim  are  as  follows : 

By  thb  Commission:  The  claimant  is  the  president  and  a  stockholder 
of  the  Rubin  Musicant  Company,  a  corporation  engaged  in  businees  as  stair 
builders.  In  addition  to  acting  aa  president  of  the  company,  the  claimant 
worked  for  the  company  as  a  mechanic,  receiving  the  sum  of  two  dollars  and 
fifty  cents  per  day  as  wages.  While  operating  a  machine  in  the  constnie- 
tion  of  mouldings  for  stairs  at  the  plant  of  the  company,  his  hand  came 
in  contact  with  the  knives  of  the  machine,  resulting  in  the  amputation  of 
one-half  of  the  second  and  third  fingers. 

Held,  that  claimant,  was  an  employee  within  the  meaning  of  the  Work* 
men's  Compensation  Law,  notwithstanding  the  fact  that  he  was  also  the 
president  and  a  stockholder  of  the  company. 

Award  of  compensation  is  therefore  granted  for  the  period  of  twenty- 
seven  and  one-half  weeks,  fixed  by  subdivision  3  of  section  16  of  the  Com- 
pensation Law,  at  the  rate  of  nine  dollars  and  sixty-one  cents  per  week. 
Cantor  v.  Rubin  Mtmoa/nt  Co.,  S.  D.  R.,  vol.  3,  p.  392,  AprU  22,  1915. 


Ltoit,  Commissioner:  The  claimant  is  a  consulting  engineer  and  was 
formerly  president  of  the  Kennedy  Manufacturing  and  Engineering  Com- 
pany. That  company  being  about  to  retire  from  business^  the  claimant 
retired  from  the  office  of  president,  but  continued  his  position  as  consulting 
engineer  at  a  salary  of  $1,000  per  month.  He  is  the  owner  of  185  out  of 
200  shares  of  the  common  stock  of  the  company  and  91  out  of  96  shares  of 
the  preferred  stock. 

In  the  course  of  his  duties  as  consulting  engineer  the  claimant  went  to 
the  Province  of  Ontario  in  the  Dominion  of  Canada  to  inspect  a  plant  which 
was  being  there  erected,  and  while  engaged  in  his  duties,  suffered  an  accident 
which  has  resulted  in  the  very  serious  impairment  of  the  use  of  one  of  his 
arms.  The  claimant  has  continued,  since  his  accident,  to  draw  the 
salary  as  before,  to  wit,  $1,000  per  month. 
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It  it  the  claim  of  the  insuranee  carrier  that  oompensation  cannot  be 
granted  here  for  three  reasons:  First,  because  the  accident  happened  in  a 
foreign  country  to  which  the  Ck>mpensation  Law  cannot  run;  second,  that 
the  claimant  being  so  large  an  owner  of  the  capital  stock  of  his  employer 
is  not  an  employee  within  the  meaning  of  the  statute;  and  third,  that  there 
is  no  basis  for  compensation  because  the  claimant's  salary  or  wages  have 
not  been  reduced.  The  first  objection  of  the  insurance  carrier,  it  seems  to 
me,  is  completely  covered  by  the  recent  decision  of  the  Court  of  Appeals  in 
Matter  of  Post,  which  seems  to  carry  the  Workmen's  Compensation  Law 
into  every  contract  of  hiring.  The  inauranoe  carrier's  second  objection 
cannot  be  sustained,  for  although  the  claimant  is  the  majority  owner  of 
the  capital  stock  of  his  employer  and  seems  to  have  been  the  controlling 
mind  in  the  corporation,  it  must  be  remembered  that  a  corporation  is  a 
separate  entity  and  inasmueh  as  all  insurance  carriers,  including  the  Stale 
fmid,  place  the  officers  of  corporations  who  have  any  duties  to  perform 
relative  to  the  running  of  the  plant  in  the  category  of  employees,  it  would 
not  seem  that  an  officer  of  a  corporation,  even  though  he  be  the  principal 
stockholder.  Is  debarred  from  compensation  for  that  reason  alone. 

In  my  opinion  the  third  objection  of  the  insurance  carrier  is  well  taken. 
Compensation  under  the  statute  is  fixed  upon  the  basis  of  loss  of  wages  or 
salary  and  so  long  as  it  appears  that  Mr.  Kennedy  has  lost  no  salary  or 
wages,  I  can  see  no  basis  upon  which  compensation  can  be  fixed.  It  is 
tme  that  Mr.  Kennedy  stated  that  if.  it  were  not  for  the  fact  that  he  owned 
a  great  bulk  of  the  stock  and  controlled  the  company,  he  would  not  be 
able  to  receive  his  former  salary  and  that  if  he  were  to  go  into  the  employ 
of  any  other  person  his  salary  would  necessarily  be  greatly  reduced  owing 
to  his  injury,  but  this  I  think  cannot  be  made  the  basis  of  compensation 
10  long  as  his  salary  in  fact  continued  as  it  was  before.  It  may  be  that 
in  the  future  if  Mr.  Kennedy  can  show  that  his  power  of  earning  money 
has  been  reduced  and  a  basis  for  compensation  is  fixed  by  the  concrete  case 
of  reduction  of  salary,  that  he  would  be  entitled  to  have  his  case  again 
considered  for  the  purpose  of  fixing  the  compensation  on  the  basis  of 
actual  reductions  in  earning  capacity.  I  advise  that  compensation  be  denied, 
but  that  proper  bills  for  medical  services  should  be  approved.  Such  bills 
sggregating  $245  are  presented,  but  are  not  itemized. 

The  Commission  acted  upon  the  foregoing  matter  in  accordance  with  the 
foregoing  opinion.  Kennedy  v.  Kennedy  Mfg.  d  Engineering  Co,,  S.  D.  R., 
VOL  7,  p.  383,  Januaiy  18,  1916. 

Three  months  later  the  CommiBsion  reheard  Mr.  Kennedy's 
case  and  awarded  him  compensation  on  ground  of  reduced  earning 
capacity.     The  ruling  is  as  follows: 

Bt  the  CoMMiossiON:  The  testimony  is  that  Mr.  Kennedy,  before  his 
injury  was  receiving  $1,000  per  month  salary,  that  the  company  for  whom 
he  formerly  rendered  services  has  gone  out  of  business,  that  he  is  now 
employed  by  that  oompany'a  successor  at  $300  per  month.  It  appears  as 
though  claimant's  injury  was  permanent.  In  any  event  it  seems  clear  that 
the  claimant  neither  receives  nor  is  able  to  earn  as  much  as  he  both  earned 
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and  received  prior  to  his  accident.  He  is  entitled  to  two-thirds  of  the  differ- 
ence between  his  former  salary  and  his  present  earning  capacity,  but  not 
to  exceed  $15  per  week,  during  the  time  of  his  partial  disability. 

On  the  27th  day  of  April,  1916,  the  Commission  acted  upon  the  foregoing 
matter  in  accordance  with  same.  Monthly  BuUeiin  of  State  Department  of 
Labor,  May,  1916,  p.  8.^ 

m.  Close  cases  tinder  Workmen's  Compensation  Law,  §  2. — 
The  Appellate  Division  and  the  Court  of  Appeals  are  careful  not 
to  usurp  legislative  functions.  They  adhere  to  the  plain  letter  of 
the  law  and  refuse  to  recognize  far-fetched  meanings.  Their 
attitude  in  these  respects  is  set  forth  in  the  cases  of  Wilson  v. 
Dorflinger  &  Sons,  DeLaOardelle  v.  Hampton  Co.,  and  Tomassi 
V.  Christensen,  above,  pp.  102-109.  Yet  they  have  found  some 
occasion  and  necessity  to  define  certain  words  and  phrases  of  §  2. 
The  word  "  operation "  occurs  in  several  of  the  groups.  In 
Edwardsen  v.  Jarvis  Lighterage  Co,,  the  Appellate  Division 
has  defined  the  "  operation  of  vessels  '^  to  include  "  loading  or 
unloading."     The  opinion  is  as  follows: 

Smith,  P.  J.:  The  claimant  above  named  was  a  resident  of  this  State 
and  was  employed  as  a  captain  of  lighters  by  the  Jarvis  Lighterage  Com- 
pany, a  New  York  corporation,  whose  principal  place  of  business  vras  in 
New  York  city.  The  second  conclusion  of  fact  as  made  by  the  Commission 
is  that  **  while  Edward  Edwardsen  was  on  board  the  lighter  '  Bradford ' 
owned  by  Jarvis  Lighterage  Company,  and  while  engaged  in  delivering  bags 
of  beans  from  the  lighter  to  horse  trucks  at  Jersey  City,  State  of  New 
Jersey,  he  was  struck  by  a  bag  hook  *  *  *."  The  Commission  ruled 
that  the  claim  came  within  the  provisions  of  the  act  and  made  the  usual 
award,  which  is  now  appealed  from  on  the  ground  that  the  act  in  general 
has  no  extraterritorial  effect  and  that  the  employment  of  claimant  was  not 
that  defined  in  group  8  of  section  2  of  the  Workmen's  Compensation  Law 
(Consol.  Laws,  chap.  67;  Laws  of  1014,  chap.  41),  which  includes  "The 
operation,  within  or  without  the  State,  including  repair,  of  vessels  other 
than  vessels  of  other  States  or  countries  used  in  interstate  or  foreign  com- 
merce, when  operated  or  repaired  by  the  company."  Group  10  includes 
"Longshore  work,  including  the  loading  or  unloading  of  cargoes  or  parts 
of  cargoes,"  but  does  not  contain  any  provision  making  it  applicable  to  work 
outside  of  the  State. 

We  think  that  the  captain  of  a  lighter  may  fairly  be  said  to  be  engaged 
in  its  "  operation  "  continuously  from  the  beginning  to  the  end  of  a  round 
trip,  including  the  loading  and  unloading  of  the  craft,  so  long  as  he  works 
upon  it.  We  may,  perhaps,  assume  that  as  a  lighter  makes  but  short  trips 
a  considerable  part  of  the  ordinary  duties  of  its  captain  is  to  superintend 
or  assist  in  its  loading  and  unloading.     If  extra  men  were  employed  for 

*  The  Kennedy  case  was  appealed  to  the  Appellate  Division  and  argued,  Janu- 
ary 9.  1917. 
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this  work  their  duties  might  properly  come  under  the  term  *' longshore 
work  *'  as  described  in  group  10,  but  we  think  it  would  be  unreasonable  to 
hold  that  the  captain  of  such  a  boat  ceased  to  be  employed  in  its  "opera^ 
tion  "  the  moment  it  began  to  load  or  unload. 

If  the  claimant  was  engaged  in  operating  the  lighter  when  injured  his 
right  of  recovery  should  not  be  defeated  by  his  failure  to  show  specifically 
that  the  yessel  was  not  one  of  another  State  or  country  used  in  interstate 
or  foreign  commerce.  As  the  employer  and  owner  of  the  boat  was  a  New 
York  corporation,  the  presumption  is  that  such  was  the  case,  and  if  appel- 
lants claimed  a  defense  for  the  reason  that  such  was  not  the  case,  we  think 
it  was  incumbent  upon  them  to  have  proved  it  upon  the  hearing  before  the 
Commission. 

The  award  of  the  Commission  should  be  confirmed,  with  costs.  All  con- 
curred. Award  affirmed.  Edwardsen  y.  Jarvi§  Lighterage  Co,,  168  App. 
Div.  368,  May  7,  1915. 

In  Mazzarisi  v.  Ward  &  Tully,  the  Appellate  Division  was 
called  upon  to  define  "piles"  and  "pile-driving."  Citing  the 
Century  Dictionary  and  a  Minnesota  case  as  authority,  it  held 
that  driving  sheeting  for  a  jetty  to  protect  bathe  on  a  water  front 
was  pile-driving.    The  opinion  is  as  follows : 

WooowABD,  J.:  This  court  will  not  be  warranted  in  disturbing  the 
award  made  by  the  Commission.  The  evidence  authorized  the  finding  of 
the  Commission  that  at  the  time  Vito  Mazzarisi  received  the  injuries  result- 
ing in  hia  death  he  "  was  working  for  his  employer  driving  some  piles  on 
the  beach  at  Coney  Island  and  was  assisting  in  driving  sheeting."  This 
sheeting  was  to  be  used  in  a  jetty  to  extend  into  the  ocean  for  the  protec- 
tion of  the  municipal  baths  on  the  water  front  at  Coney  Island.  In  work 
of  this  character  sheeting  is  a  form  of  piling.  (Yolpe  v.  Cederstrand,  126 
Minn.  355;  148  N.  W.  Rep.  119.)  The  Century  Dictionary  defines  "sheet- 
ing "  as  follows :  **  In  hydraulic  engineering,  a  lining  of  timber  to  a 
caisson  or  coffer  dam  formed  of  sheet  piles  or  piles  with  planking  between. 
Also,  any  form  of  sheet  piling  used  to  protect  a  river  bank." 

The  "  driving "  of  "  sheeting "  was,  indubitably,  under  the  evidence  and 
the  authorities,  the  driving  of  "sheet  piling,"  and  brought  Mazzarisi's 
employment  within  group  11  of  the  enumerated  employments  in  section  2 
of  the  Workmen's  Compensation  Law  (Consol.  Laws,  chap.  67;  Laws  of 
1914,  chap.  41),  to  wit,  "pile  driving."  The  fact  that  the  deceased  may  at 
the  moment  he  met  with  injury  have  been  engaged  in  performing  a  physical 
act  more  ^proximately  incident  to  the  making  of  this  sheeting  than  to  the 
driving  of  it  down  into  the  sand  could  not,  had  the  same  been  found  by 
the  Commission  or  were  the  same  required  by  the  evidence,  require  reversal 
of  the  award. 

The  immediate  cause  of  death  was  septicemia,  which  actually,  naturally 
and  apparently  unavoidably  ensued  from  the  injuries  to  the  abdomen  and 
bladder  occasioned  by  the  decedent's  fall.  (Workmen's  Compensation  Law, 
f  3,  subd.  7.)  The  Conunission's  inquiry  on  this  point  was  thorough  and 
skillful;   this  court  has  no  reason  to  challenge  its  conclusion.     Doubtless 
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there  was  a  diseased  condition  before  the  injury;  it  may  be  that  the  injurj 
would  not  have  caused  his  death  but  for  these  antecedent  conditions;  the 
injury  may  have  been  but  one  of  concurring  causes  set  in  motion  by  the 
injury.  None  of  these  facts,  if  found  or  clear  from  the  eyidence,  would 
warrant  vacating  the  present  award.  The  award  should  be  affirmed. 
Award  unanimously  affirmed;  Cochbaive,  J.,  not  sitting.  Mageariai  v.  Ward 
d  TuUy,  170  App.  Div.  868,  January  5,  1916. 

Also  in  the  following  cases,  involving  more  or  less  of  definition 
and  interpretation,  the  injuries  have  been  declared  compensatable. 
The  cases  are  noticed  elsewhere  in  the  bulletin  (see  List  of  Cases), 
the  texts  being  given  where  oourt  opinions  have  been  handed 
down: 

Boilers,  stcUionary  engines  and. —  Janitor  chopping  wood: 
Praino  v.  Peloso,  171  App.  Div,  963;  janitor  removing  ashes: 
Kieman  v.  Schermerhom  Estaie,  S.  D.  E.,  vol.  8,  p.  483. 

Bidldings,  construction  of, —  Night  watchman  making  rounds: 
8orge  v.  Aldebaraai  Co.,  S.  D.  R,  vol.  3,  p.  390;  171  App.  Div. 
959;  218  N.  Y.  Kep.  636. 

Clothing,  manufacture  of. —  Cloak  model  pricked  by  a  pin; 
Bloomfield  v.  November,  S.  D.  R,  vol.  5,  p.  385 ;  172  App.  Div. 
917;  219  N.  Y.  374  (reversed  by  Court  of  Appeals  because  of 
failure  to  give  notice  of  accident)  ;  tailor  working  by  the  piece  at 
his  own  residence:  Fiocca  v.  Dillon,  S.  D.  R,  voL  7,  p.  399; 
-^  App.  Div. — ,  Nov.  15,  1916;  tailor  shop  salesman  mounted  on 
a  step  ladder  to  look  at  a  ticket  on  a  piece  of  cloth :  Berliner  v. 
Ritchie  &  Cornell,  S.  D.  R,  vol.  4,  p.  446;  172  App.  Div.  913. 

Driving,  see  Vehicles,  operation  of. 

Drugs  and  chemicals,  manufacture  of. —  General  utility  man 
putting  up  a  shelf  in  a  wholesale  drug  establishment:  Larsen  v. 
Paine  Drug  Co.,  169  App.  Div.  838 ;  218  N.  Y.  252. 

Engines,  see  Boilers,  stationary  engines  and. 

Longshore  work. —  Watchmen:  Oherg  v.  McRoberts  dk  Co., 
S.  D.  R,  vol.  6,  p.  386;  175  App.  Div.  1,  November  15,  1916 
(This  Commission  award  was  reversed  by  the  Appellate  Division 
and  the  claim  dismissed) ;  Rodgers  v.  Oceanic  Steam  Navigation 
Co.,  S.  D.  R,  vol.  7,  p.  393. 

Machinery,  m/inufacture  of. —  Salesman  inspecting  machinery 
installed  in  customer's  plant :  Benton  v.  Fraser,  S.  D.  R,  voL  5, 
p.  392;  172  App.  Div.  913;  219  N.  Y.  210. 
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Mining. —  Private  polioeman,  who  was  also  deputy  sheriff, 
stabbed  by  arrested  party:  James  v.  WUherbee-Sherman  &  Co., 
S.  D.  E.,  vol.  2,  p.  483. 

Packing  houses. —  Catter  and  meat  lugger  unloading  beef  from 
car:  Meyer  v.  Morris  dk  Co.,  S.  D.  R,  vol  6,  p,  884;  178  App. 
Div.  990;  219  N.  T.  — ,  December  12,  1916. 

Pianos,  manufacture  of. —  Porter  moving  piano:  Mooney  v. 
Weber  Piano  Co.,  S.  D.  R,  vol.  6,  p.  896;  172  App.  Div.  917. 

Printing. —  Employee  slipping  on  floor:  Winters  v.  N.  T. 
Herald  Co.,  171  App.  Div.  960. 

Railways,  operation,  including  construction  and  repair. — 
Employee  engaged  in  interstate  commerce,  where  the  railroad 
was  not  chargeable  with  n^ligence  (For  cases,  see  under  heading, 
"  The  injured  employee  is  working  for  a  railroad  engaged  in  inter- 
state commerce",  above,  pp.  162-181);  lineman  seeking  dielter 
from  storm:  Moore  v.  Lehigh  Valley  R.  R.  Co.,  8.  D.  R,  vol.  2, 
p.  472;  169  App.  Div.  177;  217  N.  T.  627;  section  hand  poisoned 
by  ivy:  Plass  v.  Central  N.  E.  R.  Co.,  S.  D.  R,  vol,  4,  p.  831 ; 
169  App.  Div.  826 ;  laborer  crossing  tracks  in  response  to  call  of 
foreman  to  come  to  dinner:  Carini  v.  Nickel  Plate  R.  R.,  S.  D. 
R,  vol.  4,  p.  423 ;  street  car  motorman  driven  insane  by  shock  of 
collision:  McMahon  v.  Interborough  R.  T.  Co.,  S.  D.  R,  vol.* 5, 
pp.  371,  374 ;  track  laborer  attempting  to  catch  ride  while  walk- 
ing from  bunk  car  to  place  of  work :  Avanzato  v.  Erie  R.  R.  Co., 
S.  D.  R,  vol.  4,  p.  397;— App.  Div.—;  S.  D.  R,  voL  8,  p.  414; 
laborer  being  carried  from  one  point  of  work  to  another  on 
top  of  car:  Caccavano  v.  N.  Y.,  Ontario  &  Western  R.  R.  Co., 
S.  D.  R,  voL  6,  p.  880;  174  App.  Div.  900;  pay  car  collector 
crossing  railroad  tracks;  Hill  v.  JV.  T.  Consolidated  R.  R.  Co., 
174  App.  Div.  900. 

Soda  waters,  manufacture  of, —  Dispenser  washing  glasses: 
Paulson  v.  Bchlumbolm,  S.  D.  R  vol.  5,  p.  376. 

Stone  cutting  or  dressing. —  Laborer  putting  stones  into  stone 
crosiier:  Dolici  v.  Myers  Contracting  Co,,  S.  D.  R,  vol.  4,  p. 
876,  May  4,  1915;  172  App.  Div.  914. 

Storage. —  Shipping  clerk  and  helper  changing  show  room  into 
storage  room:  BvHon  v.  Whelen  &  Sons,  S.  D.  R,  vol.  6,  p.  396; 
172  App.  Div.  913. 
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Subway  work. —  Employee  on  the  way  from  the  subway  to  the 
surface:  Kieman  v.  Friestedt  Underpinning  Co,,  S.  D.  R,  voL 
6,  p.  390;  171  App.  Div.  539 ;  Di  Paolo  v.  Crimmins  CorUracting 
Co,  S.  D.  R,  vol.  5,  p.  428;  173  App.  Div.  988;  219  N.  Y. 
Rep. — ;  employee  on  the  way  to  attend  a  call  of  nature:  Cino  v. 
Morton  &  Gorman  Contracting  Co.,  S.  D.  R.,  vol.  5,  p.  387 ;  172 
App.  Div.  917. 

Tanneries. — Abrasion  of  workman's  skin  with  resultant  anthrax 
infection:  Henry  v.  Levor  &  Co.,  S.  D.  R,  vol.  6,  p.  388. 

Vehicles,  operation  of. —  Employee  engaged  in  incidental  occu- 
pation or  work  (For  cases,  see  under  headings,  "  The  occupation 
is  incidental"  and  "The  work  is  incidental",  above,  pp.  182- 
195)  ;  porter  operating  hand  truck;  Farrar  v.  Oristede  Bros.,  files 
of  commission,  claim  no.  24089;  automobile  racer:  Dearborn  v. 
Peugeot  Auto  Import  Co.,  170  App.  Div.  93 ;  S.  D.  R,  vol.  7,  p. 
413 ;  —  App.  Div.  — ,  November  15,  1916 ;  driver  shoveling  sand 
into  wagon:  Dale  v.  Saunders  Bros.,  S.  D.  R,  vol.  5,  p.  372 ;  171 
App.  Div.  528;  218  N.  Y.  59. 

Vessels,  operation  of. —  Employees  drowned :  Lazarick  v.  N.  Y. 
New  Haven  &  HaHford  R.  R.  Co.,  171  App.  Div.  959 ;  Tirre  v. 
Bush  Terminal  Co.,  S.  D.  R,  vol.  5,  p.  427;  172  App.  Div.  386; 
S.  D.  R,  no  53,  p.  31 ;  Countryman  v.  Newman,  S.  D.  R.,  vol.  7, 
p.  421;  174  App.  Div.  900. 
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TREATMENT  AND  CARE  OF  INJURED  EMPLOYEES 
(Workmen's  Compentation  Law,  §§  13,  94,  33) 

The  employer  must  promptly  furnish  physician,  nurse,  hospital 
service,  medicines,  crutches,  etc.,  to  his  injured  employee  during 
sixty  days.  If  the  employee  requests  them  and  the  employer 
does  not  comply,  the  employee  may  procure  them  himself  at  his 
employer's  expense.  But  if  the  employer  does  comply,  the 
employee,  according  to  the  following  decision,  must  accept  them 
in  lieu  of  physician,  treatment,  care,  etc.,  of  his  own  choosing : 

CocHBANK,  J.:  One  Frank  Pisarzky  was  an  employee  of  the  defendant 
and  while  in  its  service  on  January  19,  1915,  sustained  an  injury  for  which 
he  was  entitled  to  compensation  under  the  Workmen's  Compensation  Law. 
The  defendant  provided  a  concededly  competent  physician  and  surgeon  to 
care  for  Pisarzky  until  January  23,  1915,  when  the  latter  arbitrarily  refu&ed 
to  accept  such  services  and  requested  the  defendant  to  provide  for  him  the 
services  of  the  plaintiff,  who  is  a  physician  and  surgeon,  which  the  defend- 
ant declined  to  do.  The  plaintiff  thereafter  rendered  medical  services  to 
Pisarzky  and  presented  a  bill  therefor  to  the  defendant  amounting  to  flfty- 
foar  dollars,  which  the  defendant  refused  to  pay.  The  State  Industrial 
Commission  thereafter,  without  notice  to  the  defendant,  approved  said  bill 
at  forty  dollars,  and  the  question  for  our  consideration  is  whether  the 
defendant  is  liable  therefor  to  the  plaintiff. 

The  Workmen's  Compensation  Law  (Consol.  Laws,  chap.  67;  Laws  of 
1914,  chap.  41)  in  section  13  thereof  provides  as  follows:  "The  employer 
shall  promptly  provide  for  an  injured  employee  such  medical,  surgical  or 
other  attendance  or  treatment,  nurse  and  hospital  service,  medicines, 
crutches  and  apparatus  as  may  be  required  or  be  requested  by  the  employee, 
during  sixty  days  after  the  injury.  If  the  employer  fail  to  provide  the 
same,  the  injured  employee  may  do  so  at  the  expense  of  the  employer.  The 
employee  shall  not  be  entitled  to  recover  any  amount  expended  by  him  for 
such  treatment  or  services  unless  he  shall  have  requested  the  employer  to 
furnish  the  same  and  the  employer  shall  have  refused  or  neglected  to  do  so. 
All  fees  and  other  charges  for  such  treatment  and  services  shall  be  subject 
to  regulation  by  the  Commission  as  provided  in  section  twenty-four  of  this 
chapter,  and  shall  be  limited  to  such  charges  as  prevail  in  the  same  com- 
munity for  similar  treatment  of  injured  persons  of  a  like  standard  of 
living."  By  section  24  of  the  act  it  is  also  provided:  "Claims  for  legal 
services  in  connection  with  any  claim  arising  under  this  chapter,  and  claims 
for  services  or  treatment  rendered  or  supplies  furnished  pursuant  to  section 
thirteen  of  this  chapter,  shall  not  be  enforceable  unless  approved  by  the 
Commission.  If  so  approved,  such  claim  or  claims  shall  become  a  lien  upon 
the  compensation  awarded,  but  shall  be  paid  therefrom  only  in  the  manner 
fixed  by  the  Commission." 

[267] 
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stated  concretely  the  practical  question  is  whether  the  employer  or  an 
injured  employee  may  designate  the  particular  individual  or  indiyiduala 
who  are  to  furnish  the  '' medical,  surgical  or  other  attendance  or  treatment, 
nurse  and  hospital  service"  which  the  statute  contemplates  shall  be  pro- 
vided by  the  employer.  The  question  is  one  of  statutory  construction,  and 
such  construction  must  be  given  as  most  accords  with  the  phraseology 
employed  in  the  statute  and  as  may  be  most  reasonable  and  conducive  to 
public  policy  and  the  objects  sought  to  be  accomplished  by  the  statute. 

Similar  provisions  are  contained  in  the  Workmen's  Compensation  Laws 
of  many  of  the  States  of  the  United  States,  but  in  none  of  them  has  any 
decision  been  brought  to  our  attention  where  it  has  hoea  held  that  the 
employee  could  select  the  individual  to  raider  the  services  which  the 
employer  was  required  to  provide.  The  phraseology  of  the  statutes  in  the 
various  States  differs  and  consequently  no  precedent  exists  for  the  inter- 
pretation which  should  be  placed  on  the  statute  of  this  State,  but  the  fact 
that  it  has  nowhere  been  held  that  the  employee  can  exercise  this  privilege 
is  somewhat  indicative  of  the  general  policy  of  the  law  on  the  subject. 
In  City  of  Milwtwkee  v.  Miller  (154  Wis.  652,  665)  the  Supreme  Court  of 
that  State  said:  "The  burden  for  all  reasonable  medical  aid  and  surgical 
treatment,  medicine,  etc.,  is  cast  on  the  employer,  limited  as  to  time,  with  the 
very  wise  and  necessary  safeguard  against  imposition  that  the  choice  of  the 
medical  or  surgical  attendant  shall  be  left  with  hdm  and  that,  if  the  injured 
person  unnecessarily  chooses  his  own  physician,  he  will  do  so  at  the  peril 
of  having  to  bear  the  burden  of  the  expense.  That  is  a  very  valuable  protec- 
tion to  injured  persons  as  well  as  to  employers.  The  natural  effect  of  a 
firm  enforcement  of  it  will  be  to  expedite  the  return  of  honest  claimants  to 
the  walks  of  industry  and  prevent  them  from  having  their  misfortunes 
exploited  for  others'  benefit.  If  the  advantages  to  be  gained  by  a  firm  admin- 
istration of  such  provision  would  be  greater  on  one  side  thui  on  the  other, 
it  is  the  side  of  the  employees.  Therefore,  in  case  of  a  personal  injury 
to  an  employee  in  the  line  of  his  duty,  the  law  should  be  construed  and 
applied  so  as  to  secure  to  his  employer  reasonable  opportunity  to  conserve 
the  mutual  interests  of  the  two  parties  to  the  misfortune  by  supplying  the 
medical  and  surgical  needs  of  the  injured."  The  court  in  that  case  by  using 
the  language  quoted  was  simply  expressing  the  same  idea  which  had  eodated 
in  the  minds  of  the  legislative  committee  which  drafted  the  law  of  that  State 
and,  as  stated  in  that  case,  reported  it  to  the  Legislature  as  follows:  "  The 
employer  must  provide  medical  and  surgical  treatment,  medicine,  etc.,  for 
ninety  days.  This  provision  is  made  for  two  reasons:  First,  As  a  rule  an 
employer  is  more  competent  to  judge  the  efficiency  of  the  doctor  employed 
and  to  provide  efficient  medical  and  surgical  treatment.  Second,  It  is  to  the 
interest  of  the  employer  to  furnish  the  very  best  medical  and  surgical  treat- 
ment, so  as  to  minimize  the  result  of  the  injury  and  to  secure  as  early  a 
recovery  as  possible.  The  more  serious  the  result  of  the  injury,  the  more 
the  employer  must  pay.  Also  by  this  means  he  obtains  a  complete  knowledge 
of  the  exact  condition  of  the  injured  employee." 

It  is  urged  in  the  present  case,  however,  that  the  use  of  the  word  ''re- 
quested" in  section  13  of  the  act  above  quoted  indicates  that  the  employee 
may  exercise  his  choice  as  to  the  person  who  shall  render  him  service.  I  am 
unable  to  appreciate  the  force  of  this  argument.    Whatever  distinction  may 
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exist  between  the  word*  "  required  '*  «ad  '*  requested  "  as  used  in  the  statute 
and  wfaateTcr  additional  foroe  or  meaning  la  given  to  the  atatute  by  the  use 
of  the  word  "  requested  "  it  seems  to  me  quite  clear  that  both  words  relate 
to  the  nature  or  charaoter  of  the  attendance  or  treatment  or  serriees  and  not 
to  the  personnel  of  the  one  who  is  to  render  such  attendance  or  treatment  or 
serricea.  The  word  '' required"  sometimes  means,  according  to  Webster, 
"needed,"  or,  according  to  the  Centurj  Dictionary,  ''rendered  necessary  or 
indispensable/'  In  many  cases  the  nature  of  the  injury  is  such  that  the  need 
for  particular  medical  or  surgical  or  other  treatment  is  apparent  and  may 
be  imperative,  but  the  injured  employee  by  reason  of  his  injury  may  not  be 
physically  conscious  of  that  fact  or  in  any  condition  to  make  a  request  there- 
for. In  such  cases  the  statute  requires  the  employer  to  malce  proper  provi- 
Bion  for  such  treatment  without  waiting  for  a  request  of  the  employee.  In 
other  cases  the  necessity  or  propriety  of  medical,  surgical  or  hospital  service 
may  not  be  apparent  or  obvious  but  it  may  nevertheless  be  necessary  and 
proper  and  in  such  case  the  employee  must  make  the  request  in  order  to  bring 
the  reasonableness  or  the  propriety  of  such  attendance  or  service  home  to  the 
employer.  But  the  duty  to  provide  certain  services  which  is  cast  by  the 
statute  upon  the  employer  naturally  implies  the  right  of  the  latter  to  select 
his  own  agencies  for  the  proper  fulfillment  of  that  duty,  unless  language  is 
found  in  the  statute  indicating  a  contrary  intent.  I  think  that  had  the  Leg- 
islature intended  such  a  radical  departure  from  the  logic  of  the  situation  as 
would  be  created  by  casting  upon  the  employer  the  duty  of  providing  impor- 
tant professional  services  without  permitting  him  the  slightest  voice  or  dis- 
cretion in  the  selection  of  the  person  or  persons  who  should  render  such  serv- 
ices and  had  intended  to  create  such  an  important  innovation  in  the  law, 
such  intention  would  have  been  manifested  by  clear,  apt  and  unmistakable 
language. 

Furthermore,  I  am  unable  to  see  why  any  request  should  be  made  of  the 
employer  if  the  latter  has  no  choice  in  the  selection.  The  law  does  not  require 
the  performsmce  of  useless  acts.  If  an  injured  employee  may  select  a  par- 
ticular physician  at  the  expense  of  the  employer  why  should  he  request  the 
employer  to  provide  himT  Why  that  circuity  of  action  if  the  employer  can 
do  nothing  tmt  execute  the  wish  of  the  employee?  It  would  be  more  direct 
for  the  employee  himself  to  call  the  physician  instead  of  asking  the  employer 
to  do  so.  The  purpose  is  not  to  enable  the  employer  to  make  a  contract  with 
the  physician  and  thiis  protect  himself  against  exorbitant  charges,  because  the 
Btatute  places  the  matter  of  all  fees  and  charges  for  such  services  under  the 
reg:alation  of  the  Commission,  and  provides  that  such  expenses  "shall  be 
limited  to  such  charges  as  prevail  in  the  same  community  for  similar  treat- 
ment of  injured  persons  of  a  like  standard  of  living."  Neither  is  the  request 
to  an  employer  for  a  particular  physician  essential  in  order  that  the  employer 
may  investigate  the  propriety  of  such  services,  because  section  18  of  the  act 
requires  notice  of  the  injury  to  be  given  the  employer  within  ten  days.  I  am 
unsMe  to  aee  that  the  2d  and  3d  sentences  of  section  13  of  the  act  have  any 
practical  meaning  whatever  if  the  contention  of  the  plaintiff  herein  is  tenable. 
Eliminate  them  completely  from  the  section  and  the  same  result  is  reached 
in  all  particulars  if  the  construction  contended  for  by  the  plaintiff  is  to  pre- 
vail.   Such  a  construction  should  be  g^ven  to  the  statute  if  possible  as  will 
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give  to  every  part  thereof  some  nse  and  efficacy.  I  think  the  proper  constme- 
tion  of  this  statute  ii  that  if  services  or  supplies  of  the  character  indicated 
by  section  13  are  needed  or  reasonably  and  properly  requested  by  the  em- 
ployee, the  employer  must  provide  the  same,  using^is  own  judgment  and  exer- 
cising his  own  choice  as  to  the  person  who  shall  render  such  services  and  as' 
to  the  nature  of  the  supplies,  and  "  if  the  employer  fail  to  provide  the  same, 
the  injured  employee  may  do  so  at  the  expense  of  the  employer."  And  In 
such  case  the  charges  are  subject  to  r^rulation  by  the  Commission  and  may 
be  recovered  of  the  employer.  It  is  only  by  this  latter  construction  that  every 
part  of  section  13  can  be  rendered  effective.  Such  construction  likewise  as 
heretofore  indicated  is  more  in  harmony  with  the  policy  of  the  law  as  declared 
in  other  jurisdictions. 

The  employer  of  course  cannot  make  an  unreasonable  selection.  There  may 
be  instances  where  the  employee  would  have  a  right  to  be  consulted  and  a 
reasonable  and  proper  deference  paid  to  his  wishes.  In  Massachusetts  the 
statute  (Acts  of  1911,  chap.  751,  pt.  II,  §  6)*  provides  that  "the  association 
shall  furnish  reasonable  medical  and  hospital  services,  and  medicines  when 
they  are  needed,"  and  it  has  been  held  by  the  Industrial  Accident  Board  of 
that  State  that  *'  in  ordinary  cases  the  insurance  company  has  the  right  to 
elect  what  doctor  and  at  what  hospital  the  injured  employee  shall  be  treated. 
It  may  happen,  as  it  has  in  many  cases,  that  because  of  sufficient  reasons 
growing  out  of  the  nature  of  the  injury,  personal  dislike  of  the  doctor  or 
upon  other  grounds,  the  Industrial  Accident  Board  will  approve  a  reasonable 
bill  where  services  were  rendered  by  a  physician  selected  either  by  the  em- 
ployee or  employer."  (See  1  Bradbury's  Workmen's  Compensation  Law  [2d 
ed.],  552,  notes,  If  2.)  But  that  question  does  not  here  arise,  because  it  is 
stipulated  that  the  physician  offered  by  the  defendant  was  competent,  and 
no  reason  is  suggested  why  his  services  should  not  have  been  accepted  by  the 
plaintiff. 

Judgment  is  ordered  for  the  defendant,  without  costs. 

All  concurred,  Kellogg,  P.  J.,  in  result  in  opinion,  in  which  Lyon,  J., 
concurred. 

EJEXLOGG,  P.  J.  (concurring  in  result) : 

The  provisions  of  section  13  of  the  Workmen's  Compensation  Law  (Consol. 
Laws,  chap.  67;  Laws  of  1914,  chap.  41)  are  not  intended  for  the  benefit  of 
the  employer  but  of  the  injured  employee.  The  fact  that  the  payments  to 
be  made  by  the  employer  may  depend  upon  the  duration  of  the  disability  has 
nothing  to  do  with  the  choice  of  the  doctor  or  nurse  or  hospital,  because  after 
sixty  days  the  injured  employee  must  obtain  and  pay  for  his  own  doctor, 
nurse  or  hospital.  The  provision,  therefore,  is  an  emergency  one  to  tide  over 
the  first  sixty  days,  it  being  considered  that  the  claimant  will  then  have  his 
award  and  will  be  able  to  employ  a  doctor  for  himself.  His  wages  are  stopped, 
and  the  circumstances  require  immediate  help.  I  think  the  section  means, 
so  far  as  we  are  interested  in  it,  that  the  employer  must  furnish  a  doctor 
such  as  the  circumstances  reasonably  require  and  as  the  injured  employee  may 
reasonably  request.  A  sick  man  must  select  his  own  doctor,  nurse  or  hos- 
pital; otherwise  the  benefits  intended  will  not  be  realized.  There  is  no  rea- 
son why  the  company  should  dictate  as  to  the  personnel  of  the  doctor,  the 
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nurse  or  of  a  hospital  for  the  first  sixty  days  and  have  no  voice  in  those  mat- 
ters after  that  time.  It  may  cost  the  company  less  to  select  its  own  doctor, 
but  the  interest  of  the  patient  and  not  the  economy  of  the  employer  was  in 
the  mind  of  the  Legislature.  I  think,  therefore,  that  if  the  injured  employee 
makes  a  reasonable  and  timely  request  for  the  employment  of  a  particular 
doctor,  reasonably  available,  the  request  should  be  observed;  but  In  this  case 
the  company's  doctor  attended  the  patient  for  three  or  four  days  without 
objection;  the  patient  apparently  acquiesced  in  the  selection;  there  is  no 
suggestion  that  the  services  were  not  properly  rendered,  the  case  properly 
treated,  or  that  the  patient  was  not  making  reasonable  progress.  The  injury 
iwas  a  bum  upon  the  foot.  Ilvidently  the  employee  was  as  well  able  to  select 
a  doctor  on  that  day  as  any  other.  By  continuing  to  receive  the  treatment 
of  the  company's  doctor  for  three  or  four  days  he  assented  to  his  employment 
and  cannot  now  repudiate  it.  It  is  not  alleged  that  the  plaintiff  was  the 
personal  or  family  physician  of  the  employee;  no  reason  is  alleged  why  he 
should  supersede  the  doctor  in  charge;  it  does  not  appear  why  he  insisted 
upon  attending  the  case  at  the  expense  of  the  defendant  when  It  already  had  a 
competent  doctor  in  charge.  The  patient  has  so  far  requested  and  approved 
of  the  selection  of  the  physician  furnished  by  the  company  that  the  request 
to  employ  the  plaintiff  is  not  reasonable  or  binding  upon  the  defendant.  I, 
therefore,  concur  in  the  result. 

Lton,  J.,  concurred.  Judgment  ordered  for  the  defendant,  without  costs. 
Keigher  v.  General  Electric  Co,,  173  App.  Div.  207,  May  3,  l»ld 

In  Morey  v.  Warden,  S.  D.  R.,  vol.  2,  p.  494,  the  injured 
employee  did  not  request  treatment  within  the  sixty  day  limit 
but  the  employer  had  had  notice  twice  that  treatment  was  neces- 
sary. Therefore,  the  Commission  awarded  the  amount  expended 
for  treatment 

The  claim  of  the  injured  employee's  physician  upon  the  com- 
pensation award  is  indirect.  He  has  a  lien  payable  under  rules 
made  by  the  Commission.  Workmen's  Compensation  Law,  §  33, 
prohibits  assignment  of  the  compensation  claim.  A  physician 
can  not  maintain  an  action  against  an  employer  under  an  assign- 
ment to  him  by  the  injured  employee,  or  by  beneficiaries,  of  the 
part  of  the  compensation  granted  for  his  services.  The  Supreme 
Court,  reversing  a  judgment  of  the  Municipal  Court  of  Manhat- 
tan, has  80  held  in  the  case  of  Bloom  v.  Jaffe  following : 

Leuman,  J.:  The  i^intiff  is  a  physician  who  apparently  furnished  medical 
services  to  an  injured  workman.  It  was  conceded  at  the  trial  that  the  work- 
men's compensation  commission  fixed  the  physician's  compensation  at  twenty- 
one  dollars.  Apparently  the  parties  meant  by  this  concession  that  the  com- 
mission approved  a  claim  for  services  of  this  amount  and  included  it  in  the 
award  to  the  workman,  as  provided  by  section  24  of  the  Workmen*s  Compen- 
lation  Law.     It  is  not  expressly  conceded,  but  it  is  quite  apparent,  that  the 
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defendant  was  the  employer  of  the  injured  workman.  The  employee  has 
assigned  the  award,  or  this  portion  of  the  award,  to  the  plaintiff.  Upon 
these  facts  the  plaintiff  has  been  awarded  judgment  for  the  sum  of  twenty- 
one  dollars. 

It  seems  to  me  quite  plain  that  the  physician  has  no  cause  of  action.  At 
common  law  a  physician  who  rendered  services  to  an  injured  employee  had 
no  right  of  action  against  the  employer,  although  the  injured  employee  might 
in  a  proper  case  have  recovered  the  reasonable  value  of  such  services  aa  part 
of  his  own  damages.  The  Workmen's  Compensation  Act  has  given  an  injured 
employee  a  new  kind  of  remedy  and  seeks  to  compensate  him  for  all  injuries 
suffered  in  the  course  of  his  employment,  regardless  of  whether  these  injuries 
were  caused  by  the  negligence  of  his  employer.  As  part  of  this  compensation  it 
provides  in  section  13  for  medical  service  at  the  eicpense  of  the  employer,  and 
where  the  employee  has  been  compelled  to  procure  such  service  himself  the  law 
makes  provision  for  the  inclusion  of  a  claim  for  such  service  in  a  proper 
case  in  the  award  made  to  the  employee. 

The  primary  purpose  of  the  statute  is  not,  however,  to  provide  compenaation 
to  the  physician,  but  solely  to  provide  compensation  to  the  injured  employee 
for  such  medical  service  as  the  law  permits  him  to  procure  at  the  ea^pense  of 
the  employer.  It  does  not,  therefore,  provide  for  any  award  to  the  physician, 
but  merely  gives  the  physician  a  lien  upon  the  compensation  awarded  to  the 
workman  which  "shall  be  paid  therefrom  only  in  the  manner  fixed  by  the 
commission."  {  24.  In  this  case  the  plaintiff  is  not  seeking  to  enforce  his 
lien  on  the  compensation  awarded  to  the  employee,  but  is  seeking  to  recover 
the  amount  directly  from  the  employer.  Moreover,  even  if  he  were  seeking 
to  enforce  his  lien  on  the  award  in  a  direct  proceeding  before  the  commission, 
he  would  be  bound  to  show  that  the  commission  had  fixed  the  manner  of  its 
payment.  The  assignment  from  the  injured  employee  can,  of  course,  give  him 
no  right  of  action,  because  the  statute  expressly  declares  that  daims  for 
exemptions  or  benefits  due  shall  not  be  assigned,     i  33. 

In  basing  this  decision  upon  the  ground  that  no  award  has  been  made  to 
the  plaintiff  which  he  can  enforce  against  the  defendant,  I  certainly  do  not 
desire  to  imply  that  in  any  event  payment  of  an  award  could  be  enforced 
against  the  employer  except  by  action  instituted  by  the  commission  as  pro- 
vided in  section  26.  Inasmuch  as  the  plaintiff  has,  under  no  circumstances, 
any  direct  claim  for  compensation  against  the  employer,  we  cannot  upon  this 
appeal  consider  in  what  manner  the  payment  of  compensation  to  an  employee 
may  be  enforced. 

Judgment  reversed,  with  ten  dollars  costs,  and  complaint  dismissed,  with 
costs. 

Weeks  and  Dblehantt,  JJ.,  concur.  Judgment  reversed,  witli  ooats. 
Bloom  V.  Jaffe,  94  Misc.  222,  March  13,  1916.* 

The  wife  or  other  relative  of  a  daimant  for  compensation,  not 
being  a  professional  or  graduate  nurse,  should  not  receive  pay- 
ment for  services  in  caring  for  him:  Duvham  v.  Phelan  &  Sid- 
livan.  Monthly  Bulletin  of  Department  of  Labor,  June,  1916, 
p.  30. 

*  For  a  similar  case,  compare  H4rsch  v.  Zurich  Qeneral  A,  S  L.  /m.  Co,,  97  Misc. 
860. 
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SCHEDULE  OP  DISABILITY  COMPENSATION. 
(Workmen's  CompeoMtion  Law^  §§  15,  25) 

Section  16  of  the  Workmen^B  Compensation  Law  enumerates 
and  defines  specific  fonna  of  disability  arising  out  of  accident. 
These  forms  range  from  total  permanent  disability  to  the  dis- 
ability of  loss  of  one-half  of  a  finger  or  toe.  Subject  to  minimum 
and  maximum  limits^  it  fixes  special  compensation  for  each  form. 
For  certain  injuries  the  compensation  payments  extend  for  life, 
for  others  an  indefinite  period,  and  for  others  a  fixed  number  of 
weeks.  It  recognizes  and  provides  compensation  for  ^^  all  other 
cases ''  of  permanent  total  or  partial  disability  than  those  that  it 
particularizes.  It  prescribes  the  effect  of  a  previous  disability 
relative  to  compensation  for  a  later  injury.  In  a  number  of 
decisions  the  courts  have  interpreted  its  various  provisions  and 
their  relations  one  to  another. 

A.  Previous  disability. —  An  early  case  adjudicated  by  the 
Commission,  certified  to  the  Appellate  Division  and  appealed  to 
the  Court  of  Appeals,  related  to  the  loss  of  a  hand,  a  foot,  an  arm, 
a  leg  or  an  eye  by  an  employee  who  had  previously  lost  one  of 
these  members.  The  question  was:  Should  the  employee  receive 
the  compensation  fixed  for  total  permanent  disability  under  sub- 
division 1  or  the  compensation  fixed  for  loss  of  a  single  member 
tmder  subdivision  3  ?  In  the  particular  case  the  employee,  who 
had  lost  his  left  hand  in  1892,  lost  his  right  hand  in  1914.  The 
State  Industrial  Commission  made  an  award  to  him  for  per- 
manent total  disability.  The  courts  affirmed  the  Commission's 
award.  The  decision  of  the  Appellate  Division  was  handed  down, 
May  5y  1915.  Meanwhile  the  State  Legislature,  not  liking  the 
effect  of  the  interpretation,  added  to  subd.  6  of  §  16  a  proviso 
''that  an  employee  who  is  suffering  from  a  previous  disability 
shall  not  receive  compensation  for  a  later  injury  in  excess  of  the 
compensation  allowed  for  such  injury  when  considered  by  itself 
and  not  in  conjunction  with  the  previous  disability.''  The  court's 
interpretation  might  have  made  it  difficult  for  crippled  persons 
to  obtain  and  retain  employment.    The  (Governor's  approval  made 
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the  bill  a  law,  May  12,  1915  (L.  1915,  ch.  615).  The  text  of 
the  Appellate  Division's  decision  in  the  case,  as  afltoned  by  the 
Court  of  Appeals  without  opinion,  is  as  follows : 

Smith,  P.  J.:  The  claimant  was  injured  on  July  6,  1914,  by  having  hia 
right  hand  severed  at  the  wrist.  His  left  hand  was  amputated  in  the  year 
1802.  The  question  certified  is  whether  the  claimant  is  entitled  to  compen- 
sation for  permanent  total  disability  under  subdivision  1  of  section  15  of  the 
Workmen's  Compensation  Law,  or  for  compensation  as  for  the  loss  of  one 
hand  under  subdivision  3  of  said  section. 

If  a  man  has  two  hands  he  is  presumably  a  more  efficient  worker  and  can 
receive  higher  wages  than  if  crippled  by  the  loss  of  one  hand.  The  method 
of  payment  of  compensation  for  the  loss  of  one  hand  is  to  allow  sixty-six  and 
two-thirds  per  centum  of  the  salary  which  the  injured  party  was  earning  for 
244  weeks.  If  the  injured  party  had  two  hands  and  were  earning  $20  a  week, 
if  he  lost  one  hand  he  would  recover  $3,253.33.  Another  workman  having  lost 
one  hand  before  entering  the  employment  would  be  ri-ceiving  say  $10  a  week 
for  less  efficient  service.  If  that  workman  lost  the  second  hand  in  the  service, 
if  the  claim  of  the  insurance  carrier  is  right,  he  would  rcfH)ver  for  244  weeks 
at  $10  a  week,  or  $l,f;*i6.67.  So  that  for  the  loss  of  the  second  hand,  which 
had  its  double  value  on  account  of  the  previous  loss  of  the  first  hand,  under 
this  system  he  would  be  entitled  to  recover  only  half  as  much  as  for  the  loss 
of  the  first  hand.  This  anomalous  result  would  indicate  that  the  Legislature 
could  not  so  have  intended.  By  subdivision  1  of  section  15  the  loss  of  both 
hands  shall  presumably  constitute  permanent  total  disability.  As  compensa- 
tion for  that  permanent  total  disability  he  is  to  receive  sixty-six  and  two- 
thirds  per  cent  of  the  average  weekly  wages  that  he  is  then  earning.  As  the 
man  with  one  hand  is  presumably  earning  less  wages  than  a  man  with  two 
hands,  to  allow  for  the  loss  of  the  second  hand  as  a  permanent  total  disa- 
bility, a  percentage  of  the  weekly  wage  that  he  was  then  earning  would  be  in 
complete  harmony  with  compensation  to  one  who  had  lost  both  hands  by  the 
accident,  who  receives  his  sixty-six  and  two-thirds  per  cent  upon  the  greater 
wages  that  he  was  earning  at  the  time  of  the  accident. 

Moreover,  this  reasoning  accords  with  the  rule  which  seems  to  be  laid  down 
in  subdivision  6  of  section  15,  which  provides  that  the  fact  that  an  employee 
has  suffered  previous  disability  shall  not  preclude  him  from  compensation 
for  a  later  injury,  ''  but  in  determining  compensation  for  the  later  injury  or 
death  his  average  weekly  wages  shall  be  such  sum  as  will  reasonably  repre- 
sent his  earning  capacity  at  the  time  of  the  later  injury.  Cases  are  cited 
upon  the  Attorney-Generars  brief  which  indirectly  lend  support  to  his  con- 
tention that  the  claimant  has  the  right  to  recover  as  for  a  permanent  total 
disability.  But  the  decision  may  well  rest  upon  the  logic  of  the  situation,  in 
view  of  the  fact  that  the  amount  of  compensation  depends  upon  the  ^I'eekly 
wage,  and  the  weekly  wage  is  affected  by  his  crippled  condition  at  the  time 
of  the  accident. 

In  answer  to  the  question  certified,  we  decide  that  claimant  is  entitled  to 
recover  as  for  permanent  total  disability. 

All  concurred  (Kellooo,  J.,  in  result  in  memorandum),  except  WocHnvABD, 
J.,  dissenting. 
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Kellogg,  J.  ( concurring  in  result) : 

The  claimant  had  his  left  hand  amputated  in  1892.  On  July  6,  1914,  he  lost 
his  right  hand,  for  which  he  asks  compensation.  The  only  question  is  whether 
his  case  comes  within  subdivision  1  of  section  15  of  the  Workmen's  Compen- 
sation Law,  which  provides  for  total  permanent  disability,  or  subdivision  3  of 
that  section,  which  provides  for  permanent  partial  disability. 

Subdivision  1  provides  the  compensation  for  total  permanent  disability,  and 
then  provides:  '*  Loss  of  both  hands,  or  both  arms,  or  both  feet,  or  both  legs,  or 
both  eyes,  or  of  any  two  thereof  shall,  in  the  absence  of  conclusive  proof  to 
the  contrary,  constitute  permanent  total  disability.  In  all  other  cases  per- 
manent total  disability  shall  be  determined  in  accordance  with  the  facts." 

Subdivision  3,  entitled  "Permanent  partial  disability,"  provides  oom|»en- 
sation  "  in  case  of  disability  partial  in  character  but  permanent  in  quality." 
Among  the  disabilities  there  enumerated  is  found  the  loss  of  a  hand.  Sub- 
division  6  of  the  section  is  entitled  ''  Previous  disability,'  and  provides  that 
the  fact  that  an  employee  has  suffered  previous  disability  shall  not  preclude 
him  from  compensation  for  a  later  injury,  nor  preclude  compensation  for 
death  resulting  therefrom,  but  that  in  determining  compensation  for  the  later 
injury  or  death  his  average  weekly  wages  shall  be  such  sum  as  will  reason- 
ably represent  his  earning  capacity  at  the  time  of  the  later  injury. 

We  have  seen  that  subdivision  1,  after  enumerating  certain  disabilities, 
continues:  "  In  all  other  cases  permanent  total  disability  shall  be  determined 
in  accordance  with  the  facts;  "  therefore,  there  may  be  total  permanent  disa- 
bilities other  than  those  specifically  mentioned.  The  Commission  has  found 
that  the  loss  of  claimant's  hand  was  a  permanent  total  disability,  and  such 
would  naturally  be  the  result.  Subdivision  3  does  not  provide  for  the  loss 
of  a  hand  where  it  results  in  total  disability,  but  only  applies  to  such  loss 
where  the  resulting  disability  is  partial  in  character  but  permanent  in  quality. 

The  claimant  by  the  accident  has  lost  all  the  ability  he  had  of  earning  a 
living.  The  disability,  is,  therefore,  total.  His  wages  were  evidently  based 
upon  the  fact  that  he  was  previously  partially  disabled,  and,  therefore,  the 
compensation  to  be  awarded  to  him  will  be  based  upon  such  wages. 

Within  the  clear  reading  and  spirit  of  the  statute  it  is  purely  a  question 
of  fact  whether  by  the  accident  the  claimant  was  rendered  totally  perma- 
nently disabled  and  the  Commission  has  found  the  facts  in  his  favor.  He  is, 
therefore,  entitled  to  compensation  for  a  total  permanent  disability. 

Question  certified  answered  in  the  affirmative.  Sohtoah  v.  Emporium 
Forestry  Co.,  167  App.  Div.  614,  May  5,  1915. 

B.  Change  of  awards. —  It  is  the  practice  of  the  State  Indus- 
trial Commisfiion,  sanctioned  by  the  Workmen's  Compensation 
Law,  §  22,  to  review  and  modify  its  awards  from  time  to  time  on 
account  of  developments  relative  to  the  injuries  of  claimants, 
minority  wage  expectation,  and  other  conditions.  Thus,  the  Com- 
mission awarded  a  plasterer,  whose  eye  was  hurt  by  a  fragment  of 
stonje,  an  indefinitely  continuing  payment  of  fifteen  dollars  per 
week  for  temporary  total  disability.    When,  after  nineteen  weeks 
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of  such  payment,  the  sight  of  the  eye  proved  to  be  entirely  gone, 
the  Commission  changed  the  award  to  twenty  dollars  per  week 
for  one  hundred  and  twenty-eight  weeks  for  the  permanent  partial 
disability  of  loss  of  the  eye.  In  making  the  change,  the  Com- 
mission deducted  the  nineteen  weeks'  payment  from  the  one 
hundred  and  twenty-eight  weeks'  award.    The  Commission  said" 

^^It  has  beea  contended  that  to  limit  the  compensation  in  this  ease  to  a 
period  of  128  weeks  would  be  unfair  to  claimant,  because  in  addition  to  los- 
ing the  eye,  he  had  been  totally  disabled  from  working  for  a  period  of  21 
weeks  before  the  sight  of  the  eye  was  entirely  destroyed. 

The  law,  however,  provides  that  the  compensation  for  the  loss  of  an  eys 
shall  be  in  lieu  of  all  other  compensation  except  the  benefits  provided  by 
section  13.  The  period  of  disability  before  the  extent  of  the  injury  has  been 
determined  is  not  taken  into  consideration.  In  some  cases  the  loss  of  the  eye 
results  immediately,  while  in  other  cases,  such  as  the  case  under  discussion, 
a  long  period  of  time  may  elapse. 

It  was  the  intention  of  the  Legislature  to  exclude  aU  other  provisions  for 
compensation  for  this  character  of  injuries  and  to  fix  reasonable  rules  for 
determining  the  extent  of  the  eompensation.  The  Legislature  has,  therefore, 
excluded  these  injuries  from  the  contemplation  of  the  provision  contained  in 
subdivision  2  of  section  15,  under  which  the  award  for  temporary  total  disa- 
bility has  already  been  made. 

We  hold,  therefore,  that  claimant  is  entitled  to  compensation  for  a  period 
of  128  weeks  at  the  rate  of  $20  per  week  and  that  there  shall  be  deducted 
from  the  amount  due,  the  sum  of  $285,  already  paid  under  the  previous 
awards.*'    Kreppel  v.  Boyland^  S.  D.  R.,  vol.  2,  p.  489,  Jan.  9,  1915. 

In  another  instance,  the  Commission  awarded  an  eighteen  year 
old  youth,  whose  hands  had  been  caught  between  cylinder  stacks 
of  a  paper  machine,  two  hundred  and  forty-four  weeks  for  loss  of 
his  left  hand  and  one  hundred  and  sixteen  wedcs  for  loss  of  four 
fingers  of  his  right  hand.  A  week  later  it  decided  that  the  injury 
to  the  right  hand  amounted  to  loss  of  use  and  changed  the  award 
to  $9.61  weekly  during  his  life  for  total  permanent  disability. 
In  fixing  this  weekly  payment  the  Commission  allowed  for  his 
minor^s  expectation  of  wage  increase  (Workmen's  Compensation 
Law,  §  14,  subd.  6),  Garhey  v.  Island  Paper  Co.,  S.  D.  R,  voL  6, 
p.  321,  November  8,  1915.*  A  similar  case  of  loss  of  fingers 
involving  change  of  award  was  Rockwell  v.  Lewis,  168  App.  Div. 
674;  218  K  Y.  692,  noticed  below,  p.  281. 

C.  Concurring  awards  not  within  intent  of  law. —  The  Appel- 
late Division,  in  the  case  of  a  short-circuited  motorman,  losing 

*  This  case  was  argued  In  the  Appellate  Division,  Janoary  8.  1917. 
entirely  nnrelated  subject  of  wages  and  la  given  In  sudi  connection  on  pp.  881,  832. 
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his  right  foot  bj  amputation  and  temporarily  losing  use  of  hia 
hands  and  his  other  foot  by  bums,  affirmed  the  first  of  two  awards 
of  the  State  Industrial  Commission  and  reversed  the  other.  The 
first  award,  made  January  12,  1915,  was  for  the  permanent  par- 
tial disability  due  to  the  amputation  of  the  foot ;  the  second,  two 
weeks  later,  January  26,  1916,  for  the  temporary  total  disability 
due  to  the  other  injuries.  The  court  declared  that  concurring 
awards  must  ^'  to  a  ocmsiderable  extent  render  nugatory  the  benefi- 
cent purpose  of  the  statuta"  Counsel  for  the  Commission, 
referring  to  the  double  compensation,  has  said: 

"I  attempted  to  justify  this  by  stating  that  the  Commission  intended  to 
make  an  award  for  the  leg  with  payments  to  start  when  the  other  disability 
ended,  and  that  the  awards  were  intended  to  run  consecutively  and  not  con- 
currently. The  court  held  that  the  award  for  the  other  injuries  should  not 
have  been  made,  the  effect  of  the  decision  being  that  compensation  could  not 
be  paid  for  the  other  injuries,  unless  the  disability  exceeded  the  statutory 
period  fixed  for  the  loss  of  the  leg.  (Since  modified)."  Bulletin  of  State 
Industrial  Commieeion,  November  1915,  vol.  1,  p.  15. 

The  part  *  of  the  Appellate  Division's  opinion  pei^taining  to  the 
concurring  awards  follows: 

Lton,  J.:  This  is  an  appeal  from  awards  made  by  the  Workmen's 
Compensation  Commission.  The  facts  are  undisputed.  The  claimant  at  the 
time  of  receiving  the  injuries,  November  7,  1914,  was  a  motorman  on  a  trolley 
express  car  of  the  defendant,  and  had  been  in  its  employ  for  seven  years.  He 
wa«  injured  while  standing  on  top  of  the  car«  removing  the  trolley  pole  from 
its  socket.  One  end  of  the  trolley  pole  came  in  contact  with  the  trolley  wire 
while  his  right  foot  was  against  the  sodcet,  severely  burning  both  hands  and 
both  feet,  and  less  seriously  injuring  other  portions  of  his  body.  These  inju- 
ries necessitated  the  amputation  of  his  right  foot,  and  at  least  temporarily 
totally  incapacitated  him  from  using  his  left  foot  or  either  hand.  •  •  • 
Upon  a  hearing  had  before  a  Commissioner  and  a  Deputy  Conunissioner, 
January  12,  1915,  an  award  was  made  claimant  for  the  loss  of  his  foot;  and 
upon  a  hearing  had  before  Deputy  Commissioners,  January  26,  1915,  an  award 
was  made  for  injuries  other  than  the  loss  of  a  foot. 

The  Commission  by  decision  of  date  January  28,  1915,  approved  and  con- 
firmed said  two  awards  and  formally  awarded  the  claimant  compensation  for 
the  loss  of  hia  right  foot.  *  *  *  As  to  the  award  of  thirteen  dollars  and 
forty-six  cents  for  injuries  other  than  the  loss  of  the  right  foot,  consisting 
mainly  of  injuries  to  the  hands,  the  claimant  was  given  by  the  two  awards 
which  ran  concurrently,  twenty-six  dollars  and  ninety-two  cents  per  week, 
or  six  dollars  and  seventy-three  cents  more  than  his  average  weekly  earnings, 

•  The  oraltUd  part  of  the  opinion,  as  Indicated  by  the  staiP,  has  to  do^  with  the 
eBtirely  nnrelatea  subject  of  wages  and  Is  given  In  such  connection  on  pp.  831,  832. 


Digitized  by  VjOOQIC 


278        CouBT  Decisions  on  Workmbn^s  Compenbation  Law 

the  second  award  being,  as  stated  in  the  brief  of  the  Commission,  for  ton* 
porary  total  disability  because  of  injuries  sustained  by  the  claimant  other 
than  those  resulting  in  the  loss  of  his  foot. 

Making  the  second  award  was,  we  think,  plainly  contrary  to  the  inioit  of 
the  Workmen's  Compensation  Law.  The  purpose  of  that  statute  as  ex- 
pressed in  the  report  of  the  legislative  commission  upon  which  it  was  mainly 
founded,  was  not  to  furnish  full  compensation  ''but  a  sum  payable  weddy, 
in  general  half  wages,  which  we  believe  will  keep  him  and  those  dependent 
on  him  out  of  absolute  destitution.''  (See  First  Report,  1910,  p.  60.)  Whdlo 
the  Legislature  has  provided  for  more  liberal  treatment  of  the  injured  em- 
ployee than  that  suggested  in  this  report  of  the  Wainwright  Commission, 
there  is  nothing  to  be  found  in  the  act  justifying  the  allowance  of  concurring 
compensation  for  temporary  total  disability  when  the  employee  is  already 
receiving  a  wedcly  compensation  of  two-thirds  of  his  average  weekly  wages, 
or  full  compensation  for  total  disability.  The  act  provides  but  the  single 
rate  of  compensation,  to  wit,  sixty-six  and  two-thirds  per  centum  of  the  em- 
ployee's average  weekly  wages;  and  this  percentage  for  a  longer  or  shorter 
period  is  applicable  to  all  disabilities  whether  total  or  partial,  and  is  the 
maximum  compensation  provided  for  by  the  statute.  (See  $  15.)  The  act 
was  not  intended  as  a  source  of  profit  to  the  employee  or  as  a  means  of  pun- 
ishment of  the  employer,  who  in  many  cases  is  wholly  free  from  any  fault 
in  connection  with  the  accident.  If  concurring  awards  may  be  allowed  it  is 
easy  to  see  how  that  practice  may  be  carried  to  such  an  extent  as  to  become 
very  burdensome  and  unjust  to  the  employer  and  very  unfortunate  to  an 
improvident  employee,  and  to  a  considerable  extent  render  nugatory  the  benefi- 
cent purpose  of  the  statute. 

In  this  case,  had  the  claimant  in  addition  to  losing  his  foot  have  lost  a 
thumb  and  a  second  finger,  for  which  he  would  have  been  entitled  to  the 
awarded  compensation  for  60  weeks  and  30  weeks  respectively,  the  awards 
therefor,  if  running  concurrently,  would  have  entitled  him  to  twice  his  weekly 
wages  for  30  weeks,  to  once  and  a  third  times  his  weekly  wages  for  30  weeks, 
and  to  two-thirds  of  his  weekly  wages  for  145  weeks,  when  the  payment  of 
compensation  would  terminate.  With  the  awards  taking  effect  consecutively, 
such  employee  so  injured  would  receive  sixty-six  and  two-thirds  per  centum 
of  his  weekly  wages  for  a  period  of  295  weeks.  The  necessity  of  the  awards 
taking  effect  consecutively  rather  than  concurrently  in  order  to  carry  out  the 
plain  purpose  of  the  statute  is  apparent.  We  are  referred  to  decisions  of 
other  States  holding  that  awards  may  be  made  to  run  concurrently,  but  in 
each  of  such  States  the  statute  allowed  it. 

We  are  not  to  be  understood  as  holding  that  if  at  the  expiration  of  the  206 
weeks,  disability  of  claimant  shall  exist  by  reason  of  the  injuries  resulting 
from  this  accident,  other  than  the  disability  arising  from  the  loss  of  the  foot, 
the  claimant  will  not  be  entitled  to  a  further  award  on  account  thereof,  but 
as  simply  holding  that  the  claimant  by  the  first  award  having  been  allowed 
compensation  to  the  full  amount  allowed  for  total  disability,  could  not  by  the 
second  award  be  awarded  further  compensation  for  total  disability  on  account 
of  other  injuries  arising  out  of  the  same  accident,  which  second  award  should 
run  concurrently  with  the  first  award. 

While  the  Commission  has  found  that  the  injuries  other  than  those  result- 
ing in  the  loss  of  the  foot  have  disabled  the  claimant  from  workins  until 
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January  twenty-eighth,  the  date  of  the  report,  and  has  awarded  compensation 
therefor  to  February  27,  1915,  and  has  continued  the  case  for  further  hearing, 
there  is  no  finding  that  such  disability  is  permanent,  as  would  be  the  case  in 
the  eyent  of  the  loss  of  a  thumb  or  finger,  or  that  the  disability  will  exist  at 
the  expiration  of  the  period  of  205  weeks. 

The  award  of  compensation  for  the  loss  of  the  foot  should  be  affirmed.  The 
award  of  compensation  for  injuries  other  than  the  loss  of  the  foot  should  be 
reirersed,  but  without  prejudice  to  the  further  continuance  of  the  case  and  to 
the  right  of  the  claimant  to  make  further  application  to  the  Commission,  or  its 
successor,  for  an  award  of  compensation  on  account  of  such  other  injuries, 
should  he  be  80  advised.  Fredenburg  y.  Brnpire  U.  Railtoays,  Inc^  168  App. 
Div.  618,  July  1,  1916. 

Two  months  after  the  handing  down  of  the  above  opinion  the 
Appellate  Division  amended  its  concluding  paragraph  to  read  as 

follows : 

Award  of  compensation  for  loss  of  foot  affirmed.  Award  of  compensation 
for  injuries  other  than  the  loss  of  the  foot  reversed,  but  without  prejudice  to 
the  further  continuance  of  the  case  and  to  the  right  of  the  claimant  to  make 
further  application  to  the  Commission  or  to  its  successor  for  an  award  of 
compensation  on  account  of  such  other  injuries  should  he  be  so  advised.  (270 
App.  Div.  042,  September,  1915.) 

If  an  employee  snifers  temporary  injury  of  certain  members 
and  permanent  injury  or  loss  of  other  members,  as  did  Freden- 
burg, the  Commission's  true  order  of  compensation,  by  consecu- 
tive awards  in  compliance  with  the  court's  opinion,  is  to  make 
the  award  for  temporary  disability  first  and  the  award  for  per- 
manent disability  later.  Otherwise  the  temporary  wounds  may 
have  long  since  healed  at  the  time  when  payment  of  award  by 
the  week  for  the  permanent  injury  runs  out.  Time  is  often 
required,  too,  to  determine  whether  an  injury  is  going  to  be  per- 
manent or  not.  The  Commission  accordingly  adopted  this  order 
in  Strohl  v.  Langsdorf  &  Co,^  Files,  Claim  No.  7291.  Strobl  cut 
the  first  and  second  fingers  of  his  right  hand  upon  a  circular  saw. 
The  second  finger  quickly  healed  without  deformity  but  the 
index  finger  stiffened  permanently.  On  September  27,  1915, 
the  Commission  awarded  Strobl  $17.08  for  one  and  two-thirds 
weeks'  disability  from  August  20  to  August  31,  1915,  on  account 
of  his  second  finger;  and  on  October  19,  1915,  awarded  him 
$10.26  weekly  for  forty-six  weeks,  beginning  August  31,  1915, 
on  account  of  permanent  loss  of  use  of  his  index  finger.     In 
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connection  with  the  Strobl  case  the  Commission,  under  date  of 
September  22,  1915,  adopted  the  following  general  resolution: 

Whebeas,  in  the  matter  of  the  claim  of  Guy  Fredenburg  ya.  Empire 
United  Railways  Company,  the  Commission  made  an  award  of  20o  weeks  for 
the  loss  of  a  foot,  and  an  award  of  14  weeks  concurrently  therewith  for  dis- 
ability due  to  other  injuries,  and  an  appeal  was  taken  to  the  Appellate  Divi- 
sion of  the  Supreme  Court,  Third  Department,  and  a  decision  handed  down 
by  the  Appellate  Division  on  September  15,  1015,  as  follows: 

"Award  of  compensation  for  loss  of  foot  affirmed.  Award  of  compensation 
for  injuries  other  than  the  loss  of  the  foot  reversed,  but  without  prejudice  to 
the  further  continuance  of  the  case  and  to  the  right  of  the  claimant  to  make 
further  application  to  the  Commission,  or  to  its  successor,  for  an  award  of 
compensation  on  account  of  such  other  injuries  should  he  be  so  advised." 

KESOLvia),  that  awards  in  cases  of  this  character  in  the  future,  be  made 
consecutively  instead  of  concurrently,  and  where  the  disability  due  to  the  other 
injuries  is  less  than  the  period  fixed  for  amputation,  the  claim  be  treated  as 
a  disability  case  until  the  disability  is  ended,  payments  at  that  time  to  com- 
mence for  the  amputation,  or  loss  of  member. 

In  Marhoffer  v.  Marhoffer,  S.  D.  R,  vol.  8,  p.  438,  the  Com- 
mission made  two  awards  in  one  ruling,  stipulating  that  payment 
of  the  second  award  should  be  made  subsequent  to  payment  of  the 
first.  The  Appellate  Division,  in  an  opinion,  unanimously 
affirmed  this  award,  November  15,  1916,  and  at  the  same  time, 
on  the  authority  of  its  Marhoffer  decision,  affirmed  a  number  of 
similar  awards  without  opinion :  175  App.  Div.  52. 

D.  Loss  of  use  followed  after  a  time  hy  amputation, — ^An 
employee  lost  the  use  of  his  second  finger  by  the  blow  of  a  sledge 
hammer  and  was  laid  up  in  consequence  for  three  months.  Then 
the  finger  was  amputated.  The  employee  asked  for  compensation 
for  temporary  total  disability  for  the  three  months  (Workmen's 
Compensation  Law,  §  15,  subd.  2)  and,  in  addition,  for  the  fixed 
allowance  of  thirty  weeks  for  loss  of  a  second  finger  (Workmen^s 
Compensation  Law,  §  15,  subd.  3),  a  total  of  about  forty-two 
weeks'  compensation.  The  Commission  held  that  the  employee 
was  entitled  to  compensation  for  thirty  weeks  only.  "  The  loss  of 
the  finger  by  amputation,"  it  said,  "  covers  the  loss  of  the  use  of 
the  finger  from  the  time  of  the  accident  occurring." :  Santora  v. 
Rdby,  Kles  of  the  Commission,  Claim  No.  11473,  November 
18,  1915. 

E.  Loss  of  use  of  hand,  wJiai  constitutes. —  December  23,  1914, 
the  Workmen's  Compensation  Commission  allowed  a  claimant  a 
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oertain  number  of  weeks'  compensation  for  loss  of  the  first  three 
fingers  of  one  of  his  hands  and  for  mntilation  of  the  fourth  finger. 
More  than  eight  weeks  later,  it  reviewed  the  case,  concluded  that 
these  injuries  amounted  to  loss  of  the  use  of  the  hand  and 
increased  the  claimant's  award  to  the  two  hundred  and  forty-four 
weeks'  compensation  fixed  for  the  loss  of  a  hand.  This  it  did 
under  authority  of  the  paragraph  of  Workmen's  Compensation 
Law,  §  15,  subd.  3,  entitled  "  Loss  of  use."  The  Appellate  Divi- 
sion unanimously  affirmed  the  increased  award  in  the  following 
opinion : 

WooDWABO,  J.:  There  is  no  dispute  tliat  Judge  A.  Rockwell  was  injured 
in  the  manner  and  to  the  eoctent  indicated  in  the  record.  On  the  23d  day  of 
December,  1914,  the  Commission  made  a  determination  that  the  claimant  had 
sustained  a  loss  of  the  index  finger,  for  which  he  was  allowed  forty-six  weeks; 
that  he  had  lost  the  second  finger,  for  which  he  was  allowed  thirty  weeks; 
that  he  had  lost  the  third  finger,  for  which  he  was  allowed  twenty-five  weeks, 
and  that  his  fourth  finger  was  mutilated,  with  an  allowance  of  four  weeks. 
This  aggregated  a  total  of  one  hundred  and  thirty-five  weeks  at  $11.54  a 
week,  or  $1,757.90.*  No  fault  is  found  with  this  finding.  Subsequently,  and 
on  the  19th  day  of  February,  1915,  the  Commission  took  this  case  up  a  second 
time,  and  reached  the  conclusion  that  the  claimant  had  lost  the  use  of  his 
hand,  and  made  an  additional  allowance,  bringing  the  time  up  to  two  hun- 
dred and  forty -four  weeks.  The  employer  and  the  insurance  carrier  appeal 
from  the  award  as  thus  made,  and  urge  that  the  Commission  is  without  power 
to  make  more  than  the  awards  specifically  provided  by  the  statute  for  the  loss 
of  fingers,  thumbs,  etc. 

We  are  of  the  opinion  that  the  oontention  of  the  appellants  is  not  sound. 
Beoognizing  the  rules  for  statutory  interpretation  suggested  by  the  appellants, 
we  find  in  the  language  of  the  statute  ample  authority  for  the  action  of  the 
Commission.  It  is  true  that  the  statute  makes  provision  for  a  definite  sum 
for  the  loss  of  each  particular  finger,  but  it  likewise  provides  in  section  15  of 
the  Workmen's  Compensation  Law  (Consol.  Laws,  chap.  67;  Laws  of  1914, 
chap.  41)  that  a  "  permanent  loss  of  the  use  of  a  hand,  arm,  foot,  leg  or  eye 
shall  be  considered  as  the  equivalent  of  the  loss  of  such  hand,  arm,  foot,  leg 
or  eye."  Obviously  the  Legislature  contemplated  that  there  would  be  cases 
in  whidi  the  loss  of  a  large  portion  of  the  fingers  and  thumb  would  produce 
a  "  permanent  loss  of  the  use  of  a  hand,"  and  the  case  here  under  consider- 
ation is  clearly  such  a  one.  The  compensation  provided  for  the  loss  of  an 
index  finger,  standing  alone,  may  be  adequate  for  that  loss,  but  if  the  index 
finger  and  the  two  next  fingers  are  destroyed  —  are  lost  —  and  the  fourth  fin- 
ger is  made  practically  useless  by  reason  of  the  bruised  and  strained  condi- 
tion, there  can  be  no  doubt  that  there  has  been  a  "  permanent  loss  of  the  use 
of  a  hand,"  which  is  not  compensated  by  the  provision  which  is  made  for  the 
separate  fingers. 


*  These  calcalations  appear  to  be  erroneons. 
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The  proyisions  of  the  statute  which  relate  to  amputation  do  not  give  oolor 
to  the  appellants'  contention;  these  are  limitations  upon  the  claimant.  He  is 
not  permitted  to  claim  a  loss  of  an  arm  because  the  amputation  is  made  above 
the  wrist;  it  is  the  loss  of  the  hand  anywhere  between  the  wrist  and  tho 
elbow.  If  the  elbow  is  taken,  then  the  amputation  is  considered  as  the  loss 
of  the  arm,  but  this  does  not  warrant  the  assumption  that  the  Legislature 
contemplated  that  the  claimant  should  be  confined  to  the  schedule  rate  for 
his  fingers,  where  such  loss  of  all  or  a  major  portion  of  the  fingers  produced 
a  condition  wh«re  he  suffered  a  permanent  loss  of  the  use  of  his  handu  The 
hand  consists  of  the  palm  and  the  thumb  and  fingers,  and  it  is  not  difficult  to 
understand  how  in  many  instances  the  loss  of  three  or  four  of  the  members 
would  render  the  hand  absolutely  valueless  for  any  practical  use,  and  the  stat- 
ute has  provided  for  just  such  a  case  as  is  now  before  us.  Here  there  is  a 
complete  loss  of  the  index,  the  second  and  third  fingers,  and  the  fourth  finger 
is  stiff  and  practically  useless.  Such  a  hand  as  that  is  obviously  permanently 
useless;  as  much  so,  practically,  as  though  it  were  amputated  at  the  wrist, 
and  no  good  reason  suggests  itself  why  the  compensation  provided  for  a  hand 
permanently  useless  should  not  be  paid,  rather  than  tiie  rate  established 
where  one  of  the  particular  fingers  is  lost,  and  where  the  use  of  the  hand  may 
not  be  seriously  impaired  for  doing  many  kinds  of  labor.  We  do  not  recog- 
nize the  theory  that  the  question  of  the  use  of  the  hand  is  to  be  determined 
by  the  particular  work  in  which  the  claimant  has  been  engaged;  the  act  has 
not  attempted  to  insure  the  workman  in  his  particular  avocation  for  life. 
It  simply  undertakes  to  compensate  for  the  injury  sustained,  and  the  ques- 
tion presented  to  the  Commission  is  not  whether  the  hand  is  permanently 
useless  for  a  particular  work,  but  whether  it  is  useless  for  any  kind  of  work 
to  which  the  claimant  may  be  adapted.  We  have  no  doubt,  however,  that 
where  the  loss  or  injury  to  fingers  and  thumb  result  in  the  permanent  loss  of 
the  use  of  the  hand  in  the  practical  every  day  work  of  the  individual,  the 
Commission  is  authorized  to  recognize  this  fact  and  to  treat  the  hand  as  lost 
in  fixing  the  compensation.  That  is  the  natural  and  logical  meaning  of  the 
language,  which  seeks  to  do  approximate  justice  to  the  individual,  and  it 
should  not  be  construed  to  work  an  injustice  in  a  case  such  as  is  here  pre- 
sented. 

The  award  should  be  afiirmed.  All  concurred.  Award  affirmed.  RocJacell 
V.  LetcU,  168  App.  Div.  674,  July  1,  1915. 

In  the  following  and  later  case,  the  injured  employee  lost  only 
his  little  finger  by  amputation.  The  remaining  fingers  were 
stiffened  by  the  accident.  The  Commission,  the  attorney  of  the 
employer  assenting,  awarded  compensation  for  loss  of  use  of  the 
hand.  The  employer  disavowed  his  attorney's  action  and  carried 
the  case  to  the  Appellate  Division  which  inclined  to  the  view  that 
the  award  was  erroneous  but  aflSrmed  it  because  of  the  attorney's 
assent: 

Smith,  P.  J.:  In  this  case  the  claimant  was  injured  while  wiping  the  oil 
and  dust  off  a  slitting  machine.     His  right  hand  was  caught  between  th« 
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rollers,  cruahing  «iid  exposing  several  bones  of  his  hand,  dislocating  the  pha- 
langes and  lacerating  the  back  of  the  hand  and  the  wrist.  By  reason  of  the 
injury  the  entire  fourth  or  little  finger  of  the  right  hand  was  removed,  the 
renmining  three  fingers  of  the  right  hand  were  stiffened  but  were  not  ampu- 
tated. The  thumb  and  palm  of  the  hand  were  uninjured.  At  the  hearing  one 
Mr.  Stevens,  who  represented  the  defendant,  stated:  "  According  to  the  exam- 
ination by  Dr.  McKee  it  shows  the  man  has  lost  the  entire  use  of  the  hand, 
inasmuch  as  he  is  unable  to  hold  any  tools.  He  only  has  one  finger,  the 
thumb,  and  we  have  no  objection  to  paying  the  man  for  the  loss  of  the  use  of 
the  hand  on  that."  Thereupon  the  Commission  voted  an  award  for  the  loss  of 
the  use  of  the  hand,  which  is  the  award  from  which  the  employer  and  claim- 
ant appeal.  It  is  now  claimed  that  claimant  did  not  lose  the  use  of  the  hand, 
bat  only  of  the  four  fingers,  and  that  the  usefulness  of  the  remainder  of  the 
hand,  including  the  thumb,  was  practically  unimpaired.  These  seem  to  be  the 
conceded  facts.  I  am  not  clear  that  upon  these  conceded  facts  the  claimant 
should  have  been  allowed  for  the  loss  of  the  use  of  the  entire  hand.  While  the 
four  fingers  were  stiffened  the  thumb  was  unjured,  and  the  claimant  is  un- 
questionably better  off  than  if  the  hand  had  been  taken  off  or  rendered  entirely 
useless.  In  my  judgment  it  is  unnecessary  to  determine  this,  because  the 
award  was  made  by  consent  of  the  attorney  representing  the  appellants,  and 
while  the  appellants  afterwards  claimed  that  he  exceeded  his  authority,  we 
are  unwilling  to  interfere  with  the  determination  of  the  Commission  that  the 
award  should  stand.  The  award  should,  therefore,  be  aflirmed.  Award  unan- 
imously affirmed.  Cimningham  v.  Buffalo  Copper  and  Brass  Rolling  Mills,  171 
App.  Div.  955,  November,  1915. 

In  Grammici  v.  Zinn,  S.  D.  R.,  vol.  5,  p.  400,  August  18,  1915, 
a  case  of  "  amputation  of  several  of  the  fingers  of  the  right  hand," 
the  Commission  reviewed  a  previous  award  and  substituted  an 
award  for  loss  of  use  of  the  hand.  The  Appellate  Division 
affirmed  the  award  without  opinion,  March  8,  1916. 

In  Kamar  v.  Acorn  Manufacturing  Co,,  S.  D.  R.,  vol.  5,  p. 
418,  October  1,  1915,  the  injured  employee  lost  part  of  his  hand 
by  amputation  and  was  awarded  compensation  for  loss  of  use  of 
the  hand-  The  award  was  affirmed  without  opinion  by  the  Appel- 
late Division,  May  3,  1916.  The  court  was  divided  and  further 
appeal  was  taken  to  the  Court  of  Appeals. 

In  Carhey  v.  Island  Paper  Co.,  S.  D.  R.,  vol.  6,  p.  321,  Novem- 
ber 3,  1915,  the  Commission  ruled  that  loss  of  four  fingers  of  a 
hand  constituted  loss  of  use  of  the  hand. 

The  Carhey  case  is  pending  in  the  Appellate  Division  upon 
appeal,  ,Tanuary,  1917. 

On  November  28,  1916,  the  Court  of  Appeals  handed  down 
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decisions  reversing  the  orders  of  Appellate  Division  in  the  above- 
described  Grammici  and  Kanzar  cases  on  the  ground  that  evidence 
that  use  of  the  hand  had  been  lost  was  insufficient  in  the  one  case 
and  entirely  wanting  in  the  other.  For  the  Appellate  Division's 
awards  of  two  hundred  and  forty-four  weeks'  compensation  for 
loss  of  the  hand,  the  Court  of  Appeals  substituted  awards  of  one 
hundred  and  eight  and  one-half  weeks  for  loss  of  fingers  and 
phalanges.  The  two  decisions  of  the  Court  of  Appeals  are  as 
follows: 

{Grammioi  v.  Zimn) 

CoLUN,  J.:  The  cl&inuuit  was  awarded  compeneatlon  at  the  rate  of  $5.77 
weekly  for  a  period  of  244  weeks,  for  the  equivaleiit  of  the  loss  of  a  hand. 
The  Appellate  Division  by  a  decision  not  unanimous  afBrmed  the  award. 

The  Workmen's  Compensation  Law  (Cons.  Laws,  eh.  67),  in  subdivi^on  3 
of  section  15,  provides  three  rates  of  compensation  relating  to  the  band. 
Hie  comp^isation  shall  be  sixty-six  and  two-thirds  per  centum  of  the  avera^ 
weekly  wages  and  shall  be  paid  to  the  employee  for  ( 1 )  the  loss  of  a  thiunb, 
sixty  wedos;  the  lose  of  a  first  finger,  forty-six  weeks;  the  loss  of  a  second 
finger,  thirty  weeks;  the  loss  of  a  third  finger,  twenty-five  wedcs;  the  loss 
of  a  fourth  finger,  fifteen  weeks;  the  loss  of  the  first  phalange  of  the  thumb 
or  finger  shall  be  considered  to  be  equal  to  the  loss  of  one>half  of  such  thumb 
or  finger,  and  compensation  shall  be  one-half  of  the  specified  amount;  the 
loss  of  more  than  one  phalange  shall  be  considered  as  the  loss  of  the  entire 
thumb  or  finger;  (2)  the  loss  of  a  hand,  two  hundred  and  forty-four  we^a; 
(3)  permanent  loss  of  the  use  of  a  hand  shall  be  considered  as  the  equiTa- 
lent  of  the  lose  of  such  hand.  The  commission  originally  awarded  one  hun- 
dred and  eight  and  one-half  weeks  in  aooordanoe  with  the  first  rate.  Sub- 
eequently  thia  determination  was  vacated  and  the  third  rate  of  two  hun- 
dred and  forty-four  weeks  was  awarded.  The  appellants  assert  and  argue 
that,  under  the  facts,  the  first  rate  should  have  been  awarded. 

Under  conditions  making  the  Compensation  Law  applicable  to  the 
injuries,  the  claimant  lost  the  first,  second  and  third  fingers  and  the  first 
phalange  of  the  fourth  finger  of  his  right  hand.  The  evidence  of  the  appel- 
lants tended  to  prove  that  neither  the  hand  nor  the  use  of  it  was  lost. 
The  evidence  came  from  two  physicians  and  three  laymen.  There  waa 
no  contradiction  of  it  unless  the  statement  of  a  physician  that  "the  hand 
is  useless  in  his  vocation,"  and  that  of  another  physician:  "from  vocation 
point  of  view,  I  consider  this  deformity  equivalent  to  the  loss  of  the  use 
of  a  hand,"  constitute  contradiction.  In  those  statements,  there  was  no 
contradiction.  The  fact,  if  it  existed,  that  the  injuries  barred  the  claimant 
from  the  employment  or  the  particular  occupation  or  vocation  he  waa 
engaged  in  when  he  received  them  does  not,  in  and  of  itself,  tend  to  prove 
that  the  hand  or  the  use  of  it  was  lost.  It  is  not  within  the  lettor  or 
spirit  of  the  law  or  the  legislative  intention  that  an  injury  to  a  limb  or 
member  of  an  employee  incapacitating  him  for  the  particular  employment 
should  establish  that  he  waa  incapacitated  for  employment  permitting  or 
involving  the  use  of  the  limb  or  member  as  injured.     It  is  a  matter  of 
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eommon  obflenratton  and  knowledge  that  a  hand,  arm,  foot  or  leg  incom« 
petent,  through  injury,  for  eertain  employments  is  competent  and  useful  for 
other  em.ploymeniU.  Th«  erpressiona,  ''loss"  and  "loss  of  the  use,"  as 
used  in  the  law,  should  be  giren  their  tuirestricted  and  ordinary  meaning. 
In  the  case  at  bar,  the  hand,  or  the  use  of  it,  was  not  lost,  provided  it 
could  fulfill,  in  a  degree  fair  and  worth  considering,  in  any  employment 
for  which  the  claiuLant  was  physically  and  mentally  fitted  or  adaptive,  its 
normal  and  natural  functions.  In  case  the  hand  was  destroyed  by  ampu- 
tation,  ddrectly  or  indirectly  caused  by  the  injuries,  to  such  an  extent 
that  it  could  not  thus  fulfill  its  natural  functions,  it  was,  within  the  pur- 
view of  the  law,  lost  (Snech  v.  Travelers  Ins.  Co.,  88  Hun.,  94;  affd.,  on 
opinion  below,  156  N.  Y.  660.)  While  the  loss  of  a  hand  necessarily 
involves  the  loss  of  the  use  of  it,  the  loss  of  the  use  of  a  hand  does  not 
involve  the  actual  loss  of  the  hand  as  a  physical  member  —  a  distinction 
the  law  recognizes  and  observes.  The  question  here  was  whether  the  first 
or  second  rate  of  compensation  should  be  awarded.  The  uncontradicted 
evidence  established  that  the  hand  was  not  lost  and  that  the  first  rate 
should  be  awarded. 

The  order  appealed  from  should  be  reversed  and  the  original  award  of 
one  hundred  eight  and  one-half  weeks  reinstated  and  affirmed,  with  costs 
to  the  appellants  against  the  commission. 

Hiseock,  Chase  and  Cuddeback,  J.  J.,  concur;  Hogan  and  Cardozo,  J.  J., 
dissent;  Willard  Bartlett,  Ch.  J.,  not  voting. 

Order  reversed,  etc.    Qrammioi  Y,  Zinn,  219  N.  T.  322,  November  28,  1916. 

{Kanufor  v.  Acorn  Mfg.  Co,) 

C6LLnr,  J.!  This  appeal  was  argued  with  that  in  Matter  of  Orammioi  ▼. 
Zitm  (219  N.  Y.  322),  which  is  decided  herewith.  The  claimant  here,  as 
in  the  Chrammioi  case,  was  awarded  the  compensation  for  the  loss  of  the  use 
of  the  hand.  The  award  was  affirmed  by  the  Appellate  Division  by  a  deci- 
sion not  unanimous. 

A  finding  of  the  commission  is  that  ''his  (claimant's)  left  hand  acci- 
dentally slipped  into  the  press,  resulting  in  a  traumatic  amputation  of  the 
first  and  second  phalanges  of  the  first,  second  and  third  fingers,  and  of  the 
distal  phalange  of  the  fourth  or  little  finger  of  the  left  hand.  By  reason 
of  these  injuries,  Michael  Kanzer  has  lost  the  use  of  his  left  hand." 

The  record  contains  the  notice  to  the  employer  of  the  injury,  made  pur- 
suant to  section  18  of  the  law,  the  report  to  the  commission  of  the  employer 
of  the  injury,  made  pursuant  to  section  111,  the  claim  for  compensation 
presented  to  the  commission  pursuant  to  section  20,  the  reports  to  the 
commission  of  two  physiciane  attending  the  claimant  on  account  of  his 
injuries,  and  the  r^ort  to  the  commission  of  the  physician  making  the 
medical  examination,  pursuant  to  section  19.  Upon  the  hearing  by  the 
commission,  pursuant  to  section  20,  no  witness  was  present  and  called. 
There  is  not  in  the  record  any  evidence  supporting  the  finding  of  the  com- 
mission that  the  claimant  had  lost  the  use  of  his  left  band.  The  brief  of 
the  respondent  states:  "In  this  ease  there  was  no  evidence  taken.  The 
finding  is  based  upon  the  reports  of  the  employer,  the  employee  and  the 
medical  reports  ao  that  there  is  a  presumption  under  section  21  to  sustain 


Digitized  by  VjOOQIC 


286        CouET  Decisions  on  Workmen's  Compensation  Law 

the  finding  of  fact  of  the  commission  that  the  claimant  lost  the  use  of  hit 
left  hand."  Section  21  (Ck)ns.  Laws,  ch.  67)  is: 

**  In  any  proceeding  for  the  enforcement  of  a  claim  for  compensation  under 
this  chapter,  it  shall  be  presumed  in  the  absence  of  substantial  evidence  to 
the  contrary: 

"  1.  That  the  claim  comes  within  the  provision  of  this  chapter; 

^'2.  That  suflBcient  notice  thereof  was  given; 

"3.  That  the  Injury  was  not  occasioned  by  the  willful  intention  of  the 
injured  employee  to  bring  about  the  injury  or  death  of  himself  or  of 
another; 

"  4.  That  the  injury  did  not  result  solely  from  the  intoxication  of  the 
injured  employee  while  on  duty." 

Any  presumption  thereby  created  has,  manifestly,  no  relation  to  the  queft- 
tion  here,  which  is,  is  there  any  evidence  that  the  claim,  which  is  con- 
cededly  and  unquestionably  within  the  provisions  of  the  chapter,  was  en- 
titled to  the  rate  of  compensation  awarded. 

Upon  the  authority  of  Matter  of  Grammici  v.  Zinn  (219  N.  Y.  322),  the 
order  should  be  modified  by  reducing  the  award  to  one  hundred  eight  and 
one-half  weeks,  and  as  so  modified  affirmed,  with  costs  to  the  appellants 
against  the  commission. 

BiacocK,  Chase  and  Cuddeback,  J.  J.,  concur;  Hogan  and  Cardozo,  J  J., 
dissent;  Willabd  Babtlett,  Ch.  J.,  not  voting. 

Ordered  accordingly.  Kanzar  v.  Acorn  Mfg.  Co,,  219  N.  Y.  326,  November 
28,  1916. 

Upon  authority  of  these  decisions  of  the  Court  of  Appeals  in 
the  Grammici  and  Kanzar  cases,  the  Appellate  Division  on  De- 
cember 29,  1916,  reversed  the  Commission's  awards  in  Peck  v. 
Onondaga  Paper  Co.,  S.  D.  R,  vol.  7,  p.  445;  Martin  v.  Roff 
Underwear  Co.,  S.  D.  E.,  vol.  7,  p.  481 ;  and  Winters  v.  VfelU 
Bros,  Co,,  S.  D.  R,  vol.  9,  p.  — . 

In  WinkUss  v.  Lehigh  Valley  R.  R.  Co.,  S.  D.  E.,  voL  8,  p. 
500,  May  16,  1916,  the  injured  employee  lost  none  of  his  fingers 
but  suffered  complete  ankylosis  of  all  of  them  and  of  the  wrist 
joint.  A  splinter  in  his  thumb  had  brought  on  blood  poisoning. 
The  Commission  made  an  award  for  loss  of  the  use  of  his  hand. 

F.  Loss  of  one-half  of  a  finger,  what  constittUes. —  Subdivision 
3  of  Section  15  provides  that  loss  of  the  first  phalange  of  a  finger, 
thumb  or  toe  shall  be  equivalent  to  loss  of  one^ialf  of  the  finger, 
thumb  or  toe.  In  the  case  of  a  workman  whose  injury  necessi- 
tated amputation  of  one-third  of  the  distal  phalange  of  a  finger 
the  Appellate  Division,  two  judges  dissenting,  affirmed  an  award 
for  the  entire  phalange,  i.  e.,  for  one-half  of  the  finger.  The  disr 
senting  judges  said  that  compensation  for  such  an  injury  had 
been  provided  for  in  the  paragraph  of  subdivision  3  entitled 
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'^  Other  caaes."  The  case  having  been  carried  up  to  the  Court  of 
Appeals,  appellants  argued  for  strict  construction  of  the  Work- 
men's Compensation  Law  as  in  derogation  of  the  common  law, 
and  at  least,  of  necesaity  and  in  the  very  nature  of  things,  for 
strict  construction  of  its  schedule  of  benefits.  Respondent  argued 
for  broad  and  liberal  construction.  The  Court  of  Appeals  affirmed 
the  Appellate  Division.  The  decisions  of  the  two  courts,  includ- 
ing memoranda  by  dissenting  justices  in  the  Appellate  Division, 
are  as  follows : 

{Petrie  DeoiHon,  Appellate  Division) 
WooDWAM),  J.:  Thomas  Petrie  waa  at  work  for  the  Oneida  Steel  Pulley 
Company  on  the  10th  day  of  July,  1914,  and  waa  engaged  in  operating  a 
punch  press.  His  fingers  were  caught  between  the  punch  and  die  in  such  a 
manner  that  the  second  finger  of  the  right  hand  had  to  be  amputated  at  the 
first  joint.  The  third  finger  was  injured  so  that  the  Commission  has  found 
as  a  fact  that  in  "  the  amputation  of  the  third  finger  about  one-third  of  the 
bone  of  the  distal  phalange  was  cut  off."  The  only  question  arising  upon 
this  appeal  is  vhetiier  this  injury  to  the  third  finger  was  such  as  to  entitle 
the  injured  man  to  an  allowance  of  one-half  the  amount  which  is  provided 
by  the  statute  for  the  loss  of  a  finger. 

Section  15  of  chapter  41  of  the  Laws  of  1914  (Consol.  Laws,  chap.  67), 
blown  as  the  Workmen's  Compensation  Law,  provides  that  in  the  case  of  a 
loss  of  the  third  finger  the  injured  party  shall  be  entitled  to  sixty-six  and 
two-thirds  per  centum  of  the  average  weekly  wages  for  a  period  of  twenty- 
five  weeks  (Subd.  3),  and  that  ''the  loss  of  the  first  phalange  of  the  thumb 
or  finger  shall  be  considered  to  be  equal  to  the  loss  of  one-half  of  such  thumb 
or  finger,  and  compensation  shall  be  one-half  of  the  amount  above  specified." 
The  Commissioners,  finding  the  fact  as  above  stated,  have  allowed  the  injured 
man  one-half  of  the  twenty-five  weeks  as  for  the  loss  of  one-half  of  the  finger, 
and  the  appellants  urge  that  as  only  a  part  of  the  first  phalange  was  removed 
the  Commissioners  erred  in  awarding  for  the  loss  of  one-half  the  finger.  It 
seems  to  us  that  this  is  taking  a  limited  view  of  the  statute  and  one  not 
justified  by  its  remedial  character. 

If  the  statute  had  simply  provided  that  in  case  of  the  loss  of  the  third 
finger  the  compensation  should  be  limited  to  twenty-five  weeks  the  fair  con- 
struction would  have  been  that  the  loss  of  the  use  of  the  finger  was  intended, 
and  that  any  injury  which  destroyed  the  substantial  use  of  the  finger  would 
entitle  the  injured  person  to  the  compensation.  The  statute  sought,  how- 
ler, to  limit  this  liability,  realizing  that  every  injury  permanent  in  its  nature 
did  not  operate  to  destroy  the  full  usefulness  of  the  finger,  and  so  it  was  pro- 
vided that  'Hhe  loss  of  the  first  phalange  of  the  thumb  or  finger  shall  be 
considered  to  be  equal  to  the  loss  of  one-half  of  such  thumb  or  finger,  and 
compensation  shall  be  one-half  of  the  amount  above  specified."  Without  this 
clause  there  would  have  been  no  other  specific  provision  for  the  loss  of  a  por- 
tion of  the  finger;  there  would  need  to  have  been  a  practically  complete  loss 
of  the  use  of  the  finger  or  there  would  have  been  no  fixed  method  of  oompu- 
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tation,  which  would  present  a  situation  entirely  out  of  harmony  with  the  gen- 
eral spirit  of  the  act,  which  sought  to  make  as  far  as  possible  a  provision  for 
absolutely  fixing  a  just  rate  of  compensation  without  resort  to  complicated 
investigations  involving  delay  and  expense. 

To  get  the  true  spirit  of  the  act  we  have  only  to  read  the  *'  phalange  " 
clause  in  full,  where,  after  providing  that  the  loss  of  the  first  phalange  shall 
"  be  considered  to  be  equal  to  the  loss  of  one-half  of  such  thumb  or  finger,"  it 
continues:  "The  loss  of  more  than  one  phalange  shall  be  considered  as  the 
loss  of  the  entire  thumb  or  finger,"  etc.  That  is,  the  loss  of  any  part  of  the 
second  phalange,  however  slight  or  immaterial,  shall  be  construed  as  a  loss 
of  the  entire  finger,  and  yet  we  are  asked  to  hold  that  in  the  case  of  the  first 
phalange,  the  destruction  must  be  entire  to  warrant  a  holding  that  this  con- 
stitutes a  loss  of  one-half  of  the  finger.  Obviously- the  taking  of  one-half  of 
the  second  phalange  of  a  finger  would  not  result  in  the  relative  loss  that  the 
taking  of  the  first  half  of  the  first  phalange  would.  After  the  first  phalange 
is  gone,  what  remains  of  the  second,  be  it  greater  or  less,  is  comparatively 
unimportant,  yet  the  statute  clearly  and  unmistakably  provides  that  where 
the  loss  involves  "  more  than  one  phalange  "  the  loss  of  the  whole  finger  shall 
be  held  to  have  resulted.  This,  it  seems  to  us,  is  a  legislative  constructicm 
upon  the  clause  here  under  consideration.  The  substantial  injury  of  the  first 
phalange,  requiring  amputation,  is  to  be  understood  as  involving  the  loss  of 
one-half  of  the  finger,  and  if  the  injury  extends  beyond  the  first  phalange 
then  it  is  to  be  construed  as  involving  the  entire  finger.  No  intelligent  rea- 
son, we  believe,  can  be  suggested  why  the  Legislature  should  provide  that  the 
loss  of  any  part  of  the  second  phalange  should  result  in  an  award  for  the  full 
value  of  the  finger,  while  a  like  substantial  injury  to  the  first  phalange  should 
not  carry  an  award  for  one-half  of  the  finger,  where  the  statute  has  attempted 
to  provide  the  standard  by  which  the  compensation  should  be  awarded,  and 
has  provided  for  an  award  in  the  case  of  one-half  the  loss  of  the  finger,  in 
connection  with  a  provision  for  an  award  for  the  full  loss.  The  act  in  effect 
provides  that  where  the  first  phalange  is  lost  this  shall  be  construed  as  the 
loss  of  one-half  the  finger,  and  if  the  second  phalange  (or  ''more  than  one 
phalange  ")  is  lost  this  shall  constitute  the  whole  finger,  for  the  purposes  of 
the  act.  One  phalange  is  the  loss  of  half  a  finger;  more  than  this  is  the  loss 
of  the  other  half,  and,  under  the  maxim  that  "Like  reason  doth  naake  like 
law"  (Broom  Leg.  Max.  [8th  ed.]  153;  Co.  Litt.  10a),  it  is  dear  that  the 
Legislature,  in  providing  a  detailed  schedule  including  a  clause  for  each 
finger,  intended  to  exclude  all  other  provisions  for  compensating  for  this 
character  of  losses,  and  to  fix  the  reasonable  rules  for  determining  the  extent 
of  the  compensation.  Indeed  the  statute  itself  provides  that  the  "compensa- 
tion for  the  foregoing  specific  injuries  shall  be  in  lieu  of  all  other  compensa- 
tion," and  the  specific  provisions  for  fingers,  toes,  etc.,  must,  under  the  maxim 
expreaato  unitts  est  exclusio  alterius,  be  deemed  to  exclude  these  injuries  from 
the  contemplation  of  the  further  provision  contained  in  the  last  paragraph  of 
subdivision  3  of  section  16  of  the  act.  "  While  this  maxim  will  not  be  per- 
mitted to  defeat  the  obvious  legislative  intent  where  it  conflicts  with  the 
letter  of  a  statute,  such  intent  must,  nevertheless,  be  discernible  in  the  eon- 
text  of  the  statute  itself  "  {Aultman  d  Taylor  Co.  v.  8yme,  163  N.  Y.  54,  67), 
and  where  it  is  in  harmony  with  the  letter  and  the  spirit  of  the  act  it  is  con- 
trolling.   There  being,  therefore,  no  other  provision  of  the  statute  for  dealing 
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with  ike  apeelfie  loMet  Kcationed  in  niMivitioK  3  of  Mctlon  15,  and  as  It 
camot  b»  pmiUBedL  that  the  Legialatare  intended  to  preclude  all  recovery 
where  lees  thnn  the  tnt  pfanlaage  was  lost,  H  rniist  follow  that  the  intelliireiit 
cenatractaoa  of  the  language  here  mder  eonsidAration  requires  that  the  deter- 
rainatioA  made  by  the  Commieaionera  ehould  be  confirmed  and  approved. 

Of  oooree  a  mere  pinching  of  the  finger,  which  doea  not  result  in  a  perma- 
nent injury,  is  not  to  be  eonatmed  aa  the  loss  of  half  a  finger.  No  compensa- 
tion is  awarded  for  the  first  two  weeks  (|  12),  except  the  necessary  medical 
treatment,  as  provided  in  section  13  of  the  act,  and  it  is  only  "  in  case  of 
disability  partial  in  character  but  permanent  in  quality*'  (S  15,  subd.  3)  that 
the  oompensation  is  to  he  paM,  but  wiMre  there  is  suhstaaitial  and  permanent 
injury  to  the  first  phalange  —  an  injury  involving  the  removal  sf  a  portion 
of  the  bone  and  interfering  with  the  usefulness  of  the  finger  in  a  material 
way,  such  as  is  disclosed  on  this  appeal  —  such  an  injury  is  in  law  a  loss  of 
the  first  phalange  and*  tbereforsj  a  loss  of  half  the  finger. 

The  award  of  the  Workmen's  Compensation  Commission  should  be  affirmed, 
with  oosts. 

All  eoncurred  (Howjlxd,  J^  in  result ),  except  Smith,  P.  J.,  and  Eeixoqq, 
J.,  dissenting,  each  in  meaiorandum. 

Smith,  V.  J.  (dissenting) : 

I  am  not  prepared  to  hold  that  an  accident  which  scrapes  off  one-tenth  of 
the  distal  phalange  as  matter  of  law  causes  the  loss  of  that  phalange.  With 
the  statutes  of  many  States  before  it  when  this  act  was  passed,  the  Legisla- 
ture has  provided  a  certain  compensation  for  the  loss  of  a  phalange,  and  not 
for  the  loss  of  part  of  a  phalange.  Notwithstanding  the  limitation  in  the 
statute  under  that  part  of  subdivision  3  of  section  15  which  treats  of  the 
"  loss  of  use,"  it  seems  to  me  a  fair  interpretation  of  the  statute  must  give 
to  a  claimant  compensation  as  for  the  loss  of  a  distal  phalange  under  a  find- 
ing by  the  Commission  that  an  injury  thereto  did  cause  the  substantial  loss 
of  the  use  of  that  phalange.  But  there  is  no  such  finding  in  the  case  at  bar, 
and  we  are  called  upon  to  decide  whether  the  loss  of  a  very  small  part  of  a 
phalange  aa  matter  of  law  constitutes  the  loss  of  that  phalange,  where  there 
ia  other  provision  in  the  statute  for  compensation  in  cases  not  specifically  pro- 
vided for.  I  vote  for  a  reversal  of  the  determination  and  the  remission  of  the 
case  to  the  Commission  for  their  determination  of  the  question  of  fact  as  to 
whether  in  the  case  at  bar  the  loss  of  a  portion  of  the  distal  phalange  has 
caused  the  substantial  loss  of  the  use  of  the  whole  thereof. 
Kelloqo,  J.  (dissenting) : 

The  statute  fixes  the  compensation  for  particular  losses  and  then  provides 
that  in  all  other  cases  in  this  class  of  disability  the  compensation  shall  be 
sixty-six  and  two-thirds  per  centum  of  the  difference  between  the  average 
weekly  wages  and  the  wage-earning  capacity  thereafter  in  the  same  employ- 
ment, or  otherwise,  payable  during  the  continuance  of  such  partial  disability, 
etc.  The  question  here,  therefore,  is  not  whether  there  is  a  compensation  for 
the  loss  of  one-third  of  the  first  phalange  of  the  finger,  but  relates  to  the  par- 
ticular compensation  for  the  loss.  If  the  first  phalange  is  lost  the  compensa- 
tion is  fixed;  if  a  lesser  injury  occurs  to  the  finger  the  compensation  depends 
upon  the  loss  of  earning  power.  The  Legislature  has  fixed  the  compensation 
for  the  first  phalange  —  not  for  any  part  of  the  first  phalange.  This  means  a 
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substantial  loss  of  that  phalange.  Here  the  loss  is  one-third.  If  the  loss  of 
one- third  of  the  phalange  comes  within  the  schedule,  perhaps  the  loss  of  one- 
sixth  or  one-tenth  would  also  be  within  it.  If  that  was  the  intention  the 
Legislature  could  easily  have  said  "  for  the  loss  of  the  first  j^alange  or  any 
part  thereof/'  or  "any  substantial  part  thereof."  I,  therefore,  think  the 
claimant  is  entitled  to  compensation  not  for  the  loss  of  a  phalange,  as  fixed 
by  the  schedule,  but  under  the  provision  relating  to  "other  cases,"  which 
entitles  him  to  be  compensated  according  to  the  loss  of  earning  power.  (See 
$15,  subd.  3.)  Award  affirmed.  Matter  of  Peirie,  165  App.  Div.  561,  Jan. 
6,  1915. 

{Petrie  Decision,  Court  of  AppecUs.) 

HisoocK,  J. :  This  appeal  presents  to  this  court  for  the  first  time  for  eon- 
struction,  provisions  of  the  Workmen's  Compensation  Law  (Chapter  816, 
Laws  of  1913).  No  attack  is  made  upon  the  constitutionality  of  the  act. 
The  provisions  thus  presented  for  construction  are  those  covering  compensa- 
tion for  the  lose  of  a  phalange  of  a  finger. 

While  the  claimant  was  in  the  employ  of  the  appellant,  Cneida  Steel  Pulley 
Company,  he  met  with  an  accident  which,  amongst  other  things,  resulted  in 
injury  to  and  subsequent  amputation  of  part  of  the  first  phalange  of  his  third 
finger,  and  he  thereafter  filed  a  claim  for  compensation  covering  such  injuries. 

The  evidence  which  was  presented  to  the  State  Workmen's  Compensation 
Commission  variously  described  his  injury  as  the  "  cutting  off  *  *  *  the 
third  finger  about  the  middle  of  the  nail,"  and  again,  "  third  finger  cut  off  near 
the  first  joint  or  near  root  of  nail." 

The  commission  found  that  the  claimant's  injury  resulted  in  "  the  amputa- 
tion of  the  third  finger  on  the  right  hand  near  the  first  joint,"  and  that  "  in 
the  amputation  of  the  third  finger  about  one-third  of  the  bone  of  the  distal 
phalange  was  cut  off,"  and  on  these  findings  an  award  was  made  as  for  the 
loss  of  the  entire  phalange  of  the  finger. 

Section  15  of  the  Compensation  Law,  which  covers  this  case  so  far  as  con- 
cerns compensation  for  injuries,  provides:  "The  loss  of  the  first  phalange 
of  the  thumb  or  finger  shall  be  considered  to  be  equal  to  the  loss  of  one-half 
of  such  thumb  or  finger,  and  compensation  shall  be  one-half  of  the  amount 
above  specified  (for  the  loss  of  a  thiunb  or  finger).  The  loss  of  more  than 
one  phalange  shall  be  considered  as  the  loss  of  the  entire  thumb  or  finger." 
There  is  also  a  general  provision  that  "  In  all  other  cases  in  this  class  of  dis- 
ability (after  those  specifically  enumerated,  such  as  the  loss  of  a  phalange), 
the  compensation  shall  be  "  at  a  certain  rate  fixed  in  said  section. 

Under  these  provisions  it  is  argued  by  the  appellants  that  compensation  can 
be  awarded  as  for  the  loss  of  a  phalange  only  in  case  the  entire  phalange  has 
been  lost,  and  that  in  a  case  where  only  part  thereof  has  been  lost  compensa- 
tion must  be  sought  under  the  general  clause  last  quoted. 

We  are  not  able  to  agree  with  this  contention  on  the  evidence  and  findings 
made  in  this  case.  It  very  likely  may  be  that  the  loss  might  be  of  such  a 
minor  portion  of  the  phalange  that  an  award  could  not  be  sustained  under  the 
clauses  which  have  been  quoted  as  for  a  loss  of  the  entire  phalange,  but  that 
does  not  seem  to  be  this  case.  While  the  findings  of  the  commission  are  some- 
what contradictory  and  rather  unsatisfactory  in  that  they  state  in  one  place 
that  the  amputation  of  the  phalange  occurred  near  the  first  joint  and  in 
another  place  that  about  one- third  of  the  bone  of  the  distal  phalange  was  cut 
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off,  we  think  thai  construed  together  and  in  the  light  of  the  evidence  they  may 
be  regarded  as  stating  that  substantially  all  of  the  phalange  was  cut  off,  and 
on  that  theory  the  award  may  be  sustained. 

The  Workmen's  Compensation  Law  was  adopted  in  deference  to  a  wide- 
spread belief  and  demand  that  compensation  should  be  awarded  to  workmen 
who  were  injured  and  disabled  temporarily  or  permanently  in  the  course  of 
their  employment,  even  though  sometimes  the  accident  might  occur  under 
such  circumstances  as  would  not  permit  a  recovery  in  an  ordinary  action  at 
law.  The  underlying  thought  was  that  such  a  system  of  compensation  would 
be  in  the  interest  of  the  general  welfare  by  preventing  a  workman  from  being 
deprived  of  means  of  support  as  the  result  of  an  injury  received  in  the  course 
of  his  employment.  The  statute  was  the  expression  of  what  was  regarded 
by  the  Legislature  as  a  wise  public  policy  concerning  injured  employees. 

Under  such  circumstances  we  think  that  it  is  to  be  interpreted  with  fair 
liberality,  to  the  end  of  securing  the  benefits  which  it  was  intended  to  accom- 
plish. Applying  these  rules  to  what  happens  to  be  in  this  case  an  accident 
of  minor  importance,  we  think  we  should  hold  that  the  provisions  of  the  stat- 
ute providing  compensation  for  the  loss  of  a  certain  portion  of  the  finger 
become  operative  and  appliable  when  it  appears  that  substantially  all  of  the 
portion  of  the  finger  so  designated  has  been  lost,  and  that  we  should  not  inter- 
pret such  provisions  too  narrowly  for  the  purpose  of  defeating  a  recovery. 
The  order  should  be  affirmed,  with  costs. 

WiLLABD  Babtlett,  Ch.  J.,  Chask,  Cuddeback,  Hog  an,  Milt£b  and  Sea- 
bury,  JJ.,  concur.  Order  affirmed.  Matter  of  Petrie,  215  N.  Y.  335,  June  15, 
1915. 

Both  of  the  courts  observed  in  the  Petrie  case  by  way  of 
reservation  that  the  loss  of  part  of  the  distal  phalange  of  a  finger 
might  be  so  slight  as  not  to  constitute  loss  of  one-half  of  the  finger. 
The  Appellate  Division,  acting  upon  this  reservation  in  Mockler 
V.  HawkeSj  following,  set  aside  an  award  for  loss  of  one-half 
of  a  finger  on  the  ground  the  loss  had  amounted  to  "  only  the 
merest  shaving  of  bone."  "A  liberal  interpretation,"  the  court 
said,  "should  not  go  to  the  extent  of  becoming  an  absurd 
interpretation."  The  case  was  remanded  to  the  Conmiission  for 
further  consideration: 

HowABD,  J.:  The  claimant  was  a  girl  seventeen  years  of  age.  While  em- 
ployed as  an  operator  of  a  staying  machine  in  the  factory  of  the  appellant 
her  **  Finger  slipped  and  was  caught  under  head  of  stayer,"  the  result  being 
that  the  end  of  the  second  finger  of  her  right  hand  was  "  squeezed  off."  This 
happened  October  26,  1014.  On  November  ninth  following,  just  fourteen  days 
afterward,  she  returned  to  work.  Before  the  accident  she  received  one  dollar 
and  twenty-five  cents  a  day;  after  the  accident  she  was  paid  five  dollars  a 
week  and  this  wage  was  to  continue  until  she  recovered  sufficiently  to  do  her 
'*  regular  work."  She  did  not  go  to  a  hospital,  but  was  treated  at  home.  In 
the  conclusions  of  fact  the  Commission  has  found  that  "her  fingers  slipped 
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and  ^f«re  cauglit  between  the  anvil  and  tlM  bead  of  the  atoyixig  madiine, 
requiring  the  amputation  of  the  tip  of  the  bone  of  the  eeeond  finger  of  the 
right  hand."  But  the  Commiaaion  by  the  expression  "  requhring  the  amputa- 
tion of  the  tip  of  the  bone/'  must  have  referred  to  the  amputation  by  the 
machine  rather  than  any  amputation  executed  by  a  surgeon's  knife,  for  there 
is  no  evidence  in  the  record  of  any  surgical  amputation.  In  fact  the  opposite 
is  in  the  record,  for  the  attending  physician,  in  reply  to  the  question,  "De- 
scribe the  treatment,"  answered  **  Nofae."  In  describing  the  nature  and  extent 
of  the  injury  the  physician  says:  "  Loss  of  tip  of  second  finger  of  right 
hand."  That  this  description  does  not  minimize  the  injury  is  fully  confirmed 
by  the  X-ray  photogri^h  for  it  is  only  by  careful  examination  of  the  picture 
that  any  injury  at  all  can  be  discovered;  and,  even  after  the  injury  is  located, 
it  is  perfectly  apparent  that  only  the  merest  shaving  of  bone  is  gone. 

The  Commission  has  determined  that  the  case  came  within  subdivision  3 
of  section  15  of  the  Workmen's  Compensation  Law  (Consol.  Laws,  chap.  67; 
Laws  of  1014,  chap.  41),  which  provides  that  the  loss  of  the  first  phalange 
of  the  finger  is  considered  to  be  equal  to  the  loss  of  one-half  of  the  finger, 
and  has  awarded  compensation  for  fifteen  weeks.  That  is,  the  Commission 
has  held  that  the  loss  of  this  slight  particle  of  bone  is  equivalent  to  the 
loss  of  the  first  phalange  and,  therefore,  to  the  loss  of  one-half  of  the  finger. 
Matter  of  Petrie  (165  App.  Div.  561;  affd.,  215  N.  Y.  335)  is  relied  upon  to 
sustain  this  determination.  We  do  not  think  that  the  opinion  of  this  court 
in  the  Petrie  case,  nor  that  of  the  Court  of  Appeals,  warrants  the  position 
assumed  or  the  award  made  by  the  Commission  in  this  case.  In  the  Petrie 
case  the  Commission  found  as  a  fact  that  the  claimant's  injury  resulted  in 
''  the  amputation  of  the  third  finger  on  the  right  hand  near  the  first  joint;  " 
also  that  "  in  the  amputation  of  the  third  finger  about  one-third  of  the  bone 
of  the  distal  phalange  was  cut  off."  In  this  case  the  finding  is  that  there 
was  an  "  amputation  of  the  tip  of  the  bone."  The  findings  of  the  Commissioii 
in  the  Petrie  case,  together  with  the  evidence,  convinced  the  Court  of  Appeals, 
and  convinced  this  court,  that  **  substantially  all  of  the  phalange  was  cut  off." 
Assuming  then,  as  both  courts  did,  that  substantially  all  of  the  first  bone 
of  the  finger  was  destroyed,  it  was  held  that  the  injury  amounted  to  the 
same  as  a  complete  loss  of  the  bone.  But  both  courts  held  that  a  loss  of 
some  portion  of  the  end  of  the  finger  might  be  so  insignificant  as  not  to 
amount  to  the  loss  of  the  entire  phalange.  On  this  subject  the  Court  of 
Appeals  said :  "  It  very  likely  may  be  that  the  loss  ought  be  of  such  a  minor 
portion  of  the  phalange  that  an  award  could  not  be  sustained  under  the 
clauses  which  have  been  quoted  as  for  a  loss  of  the  entire  phalange."  And 
to  the  same  effect  this  court  said:  "  Of  eourae  a  mere  pinching  of  the  finger, 
which  does  not  result  in  a  permanent  injury,  is  not  to  be  oonstmed  as  the 
loss  of  half  a  finger." 

The  Court  of  Appeals^  as  well  as  this  eourt,  in  disposing  of  the  questioni 
arising  under  the  Workmen's  Compensation  Law,  has  announced  a  policy  of 
liberal  interpretation.  But  a  liberal  interpretation  should  not  go  to  the 
extent  of  becoming  an  absurd  interpretation.  It  could  not  have  been  the 
purpose  of  the  Legislature  to  enact  that  a  loss  of  a  fraction  of  the  first 
phalange,  so  slight  aa  to  be  scarcely  perceptible  to  the  naked  eye,  should  U 
equivalent  to  the  loss  of  half  the  finger. 
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The  Ust  claiMe  of  sabdivision  8  of  MetioB  15  and  subdWiBioa  4  of  tliat 
lectioii  proride  that  in  all  caaea  either  of  permanent  partial  disability  or  of 
temporary  partial  disability,  not  otherwise  specilicaHy  provided  for  in  aectioa 
15,  the  compensation  ahall  be  sixty-six  and  two-thirda  per  centum  of  the 
difTerence  between  the  average  weddy  wages  of  the  injured  employee  and  his 
wage-earning  capacity  after  the  accident.  This  oompensation  to  continue 
during  the  disability,  subject  to  certain  conditions  and  limitations.  It  is 
under  either  one  or  the  other  of  these  provisions,  aeoording  as  the  Coumi le- 
sion may  determine  the  facts,  that  we  think  the  claim  should  be  di&poscd  oi*. 

Therefore,  we  conclude  that  the  award  should  be  set  aside  and  the  elaisa 
remitted  to  the  Commission  for  further  consideration. 

All  concurred.  Award  reversed  and  nuitter  remitted  to  the  Commission  lor 
further  action.    Modeler  v.  Hoicket,  173  App.  Div.  333,  May  3,  1916. 

G.  Loss  of  use  of  a  finger. —  Injury  to  a  third  finger  necessi- 
tating amputation  of  part  of  its  distal  phalange  caused  cellulitis 
of  two  of  its  joints,  ^*  a  permanent  deformity "  according  to  the 
Commission's  decision.  The  question  arose  whether  the  conse- 
quent entire  loss  of  use  of  the  finger  was  covered  by  the  paragraph 
of  the  Workmen's  Compensation  Law,  §  15,  subd.  3,  entitled 
"  Third  finger "  or  by  the  paragraph  entitled  "  Other  cases." 
Compensation  would  be  different  accordingly  as  the  one  or  the 
other  clause  might  govern.  The  claimant  desired  compensation 
under  the  "  Other  cases '  paragraph.  The  State  Industrial  Com- 
mission made  award  accordingly  but  withheld  payment  further 
than  the  limited  amount  fixed  for  a  "  Third  finger  "  until  the  point 
should  be  passed  on  by  the  courts.  Feinman  v.  Albert  Manufac- 
turing Co.,  S.  D.  R,  vol,  4,  p.  65.  The  Appellate  Division, 
reversing  the  Commission,  construed  loss  of  a  finger  to  include 
loes  of  the  use  of  a  finger.  It  cited  precedents  and  pointed  out 
that  application  of  the  "  Other  cases "  paragraph  might  give 
larger  compensation  for  a  useless  finger  than  for  a  partly  or 
entirely  amputated  finger,  so  opening  the  way  to  fraud  and 
litigation.     The  Court's  decision  is  as  follows: 

WooDWABD,  J.:  The  claimant  was  employed  by  the  Albert  Manufacturing 
Company  as  a  sewing  machine  operator  in  the  manufacture  of  underclothing. 
While  thus  employed  on  or  about  the  Uth  day  of  September,  1914,  she  was 
accidentally  injured  by  a  needle  puncturing  her  third  finger,  followed  by 
blood  poisoning,  which  necessitated  the  amputation  of  the  third  finger  of  her 
left  hand  at  the  first  phalange.  This  appears  to  have  been  followed  by 
ceUulitis  of  the  joint,  so  that  the  third  finger  has  become  practically  useless. 
The  Commisaion  appears  to  have  had  the  claim  before  it  on  various  occasions, 
making  allowaiioea  and  holdii^  the  same  open  lor  further  eonsideration,  with 
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the  result  that  the  claimant  has  been  paid  for  the  injuries  to  this  finger  the 
statutory  allowance  for  twenty-five  weeks,  the  full  compensation  provided  for 
the  total  loss  of  a  third  finger,  and  at  the  last  recorded  hearing  of  the  Com- 
mission, taken  on  the  26th  of  April,  1915,  the  claimant  was  awarded  ten 
dollars  and  twenty-six  cents  and  the  claim  department  was  instructed  to 
hold  this  case  in  abeyance  until  the  appeal  is  decided  by  the  courts,  when  the 
case  should  be  placed  upon  the  calendar  for  the  total  amount  of  the  disability. 
The  theory  of  the  claimant,  which  seems  to  be  shared  by  the  Commission,  is 
that  the  finger  not  having  been  actually  severed  above  the  first  phalange,  the 
claimant  has  not  lost  the  third  finger,  but  that  she  is  to  be  considered  a^ 
coming  within  the  provisions  of  that  part  of  subdivision  3  of  section  15  of 
the  Workmen's  Compensation  Law  (Consol.  Laws,  chap.  67;  Laws  of  1914, 
chap.  41)  which  provides  for  "other  cases,"  and  which  provides  that  '*  In 
all  other  cases  in  this  class  of  disability,  the  compensation  shall  be  sixty-six 
and  two- thirds  per-  centum  of  the  difference  between  his  average  weekly 
wages  and  his  wage-earning  capacity  thereafter  in  the  same  employment  or 
otherwise,  payable  during  the  continuance  of  such  partial  disability,  but  sub- 
ject to  reconsideration  of  the  degree  of  such  impairment  by  the  Commission 
on  its  own  motion  or  upon  application  of  any  party  in  interest." 

The  result  of  this  contention,  if  acquiesced  in,  would  be  that  where  a  person 
has  lost  the  entire  use  of  a  finger,  only  a  portion  of  which  is  amputated,  he 
would  be  entitled  to  a  larger  compensation  (or  might  be)  than  one  who  has 
suffered  the  absolute  amputation  of  the  entire  finger.  The  law  in  that  case 
provides  that  the  compensation  shall  be  sixty-six  and  two-thirds  per  centum 
of  the  average  weekly  wages  for  a  period  of  twenty-five  weeks  ( S  15,  subd.  3 ) , 
while  if  this  Injury,  resulting  in  the  amputation  of  the  first  phalange,  and 
the  practical  uselessness  of  the  remainder  of  the  finger,  is  held  to  bring  the 
case  within  the  "other  cases,"  the  claimant  m^y  go  on  indefinitely  drawing 
sixty-six  and  two-thirds  per  centum  of  her  average  weekly  wages.  We  cannot 
believe  the  Legislature  has  intended  such  a  result. 

The  argument  is  that  the  Legislature  having  provided  for  specific  compensa- 
tion "  for  the  loss  of  a  third  finger,"  and  having  specially  provided  that  the 
"  permanent  loss  of  the  use  of  a  hand,  arm,  foot,  leg  or  eye  shall  be  con- 
sidered as  the  equivalent  of  the  loss  of  such  hand,  arm,  foot,  leg  or  eye,"  the 
statute  is  to  be  construed  so  as  to  exclude  a  case  like  the  present,  where  ». 
portion  of  the  finger  has  been  amputated  and  the  remainder  of  the  finger  has 
become  useless.  We  think  this  is  not  the  true  construction  of  the  statute; 
that  "  loss  of  a  third  finger  "  may  be  just  as  real  where  it  is  rendered  wholly 
useless  as  though  it  had  been  physically  taken  away,  and  that  the  law  does 
not  contemplate  payment  for  a  third  finger  in  excess  of  the  sum  which  is 
provided  for  the  loss  of  an  entire  finger  under  any  circumstances,  where  the 
injury  does  not  extend  beyond  the  finger.  The  statute  liberally  provides  that 
the  loss  of  one  phalange  shall  be  equivalent  to  the  loss  of  one-half  of  the 
finger,  and  that  the  loss  of  more  than  one  phalange  shall  be  equivalent  to 
the  loss  of  an  entire  finger,  and  this  court  has  given  a  liberal  construction  to 
these  provisions;  but  now  it  is  proposed  to  establish  the  rule  that  if  one 
phalange  is  amputated  and  the  remainder  of  the  finger  is  thereby  rendered 
useless,  there  has  not  been  a  loss  of  the  finger,  and  that  it  is  not,  therefore, 
covered  by  the  specific  provisions  of  the  statute.  In  other  words,  we  are 
asked  to  hold  that  the  word  ''  loss,"  as  used  in  the  statute,  requires  the  actual 
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amputation  of  the  finger,  and  that  in  the  absence  of  such  amputation  the 
claimant  is  entitled,  or  may  be,  to  have  more  compensation  than  would  be  the 
case  if  the  member  was  severed.  If  thia  is  true,  then  if  the  claimant  had  had 
the  first  phalange  and  a  slight  portion  of  the  second  phalange  removed, 
although  the  same  result  had  followed  to  the  remainder  of  her  finger,  she 
would  be  limited  to  the  amount  fixed  for  the  loss  of  an  entire  finger,  but 
because  the  surgeon  saved  a  half  inch  more  of  the  finger  she  claims  to  be 
entitled  to  compensation  because  of  a  permanent  partial  disability,  whicli  is 
certainly  not  greater  than  would  have  been  the  case  if  a  half  inch  more  had 
been  taken  away. 

The  courts  of  this  State,  in  construing  policies  of  insurance,  have  not  given 
such  a  narrow  construction  to  the  word  **  loss,"  and  we  are  of  the  opinion 
that  the  contention  of  the  claimant  cannot  be  sustained  without  discrediting 
the  system,  for  it  opens  the  way  to  fraud.  In  Stieck  v.  Travelers*  Ins.  Co. 
(88  Hun.  94)  the  policy  under  consideration  provided  that  '*  if  loss  by  sever- 
ance of  one  entire  hand"  should  result  from  bodily  injuries,  arising  from 
causes  enumerated  in  the  policy,  the  insured  should  become  entitled  to  receive 
one-third  of  the  face  of  the  policy  in  lieu  of  a  weekly  indemnity  of  ten  dollars 
for  a  period  not  exceeding  twenty-six  weeks.  The  trial  of  the  case  disclosed 
that  anatomically  considered,  about  one-half  of  the  plaintiff's  hand  had  been 
cut  off  by  a  planer,  while  the  remainder  of  the  hand  w^as  rendered  useless  as 
a  hand,  or  at  least  there  was  testimony  which  would  have  warranted  the 
jury  in  so  finding,  but  the  trial  court  ruled  that  as  there  had  not  been  a 
leas  by  severance  of  the  entire  hand  the  plaintiff  was  not  entitled  to  recover 
under  the  policy.  Upon  appeal  to  the  General  Term  the  court  held  that  inas- 
much as  some  men  might  conclude  from  the  evidence  that,  for  all  practical 
purposes  to  which  a  hand  is  adapted,  there  was  an  entire  loss  of  the  use 
thereof,  while  others  might  consider  that  neither  in  its  anatomical  construc- 
tion nor  in  its  practical  use  aa  a  hand  was  it  entirely  destroyed,  the  question 
was  one  of  fact  for  the  jury;  and  that  it  was  erroneous  for  the  court  to 
decide  it  as  a  matter  of  law.  This  case  went  to  the  Court  of  Appeals,  where 
it  was  affirmed  on  the  opinion  below.  (156  N.  Y.  669.)  In  that  case  a 
contract  was  under  consideration,  and  the  ruling  was  in  favor  of  the  plaintiff, 
and  while  it  did  not  hold  that  the  question  presented  was  one  of  fact,  it  is  to 
be  observed  that  the  contract  provided  for  a  case  of  *'  loss  by  severance  of  one 
entire  hand,"  while  in  the  statute  now  under  consideration  it  merely  pro- 
vides for  the  case  of  "the  loss  of  a  third  finger,"  and  the  statute  provides 
that  the  loss  of  more  than  one  phalange  shall  constitute  the  loss  of  the  entire 
finger.  Where  there  has  been  an  actual  amputation  of  a  portion  of  the  first 
phalange,  and  this  has  rendered  the  remainder  of  the  finger  useless  as  a 
linger,  it  seems  to  us  as  a  matter  of  law  that  there  has  been  a  loss  of  the 
entire  finger,  for  it  is  the  "  loss  of  more  than  one  phalange,"  and  this  the 
statute  itself  declares  to  be  equivalent  to  the  loss  of  the  entire  finger. 

In  the  case  of  Bheonon  v.  Pacific  Mutual  Life  In%.  Co,  (77  Wis.  618),  cited 
with  approval  in  Sneck  v.  TrwoelerB*  Ins,  Co.  (sui^ra),  where  the  plaintiff  was 
shot  in  the  back  while  attempting  to  escape  from  a  fight  which  had  been  started 
by  third  persons,  resulting  in  immediate  paralysis  of  both  legs,  the  court  in 
holding  that  the  insured  had  suffered  "  the  loss  of  two  entire  feet,"  within 
the  meaning  of  the  policy,  says:     "  To  our  minds  the  loss  of  the  hands  and 
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feet  embraced  in  ike  pelicy  U  an  actual  aod  entke  low  of  UmIi  uie  as  mem- 
bers  of  the  body;  and  if  their  use  is  actually  destroyed,  so  that  they  will 
perform  no  lunctioa  whatever,  then  they  are  hwt  as  handa  and  feet  In 
ordinary  and  popular  parlaaee,  when  a  person  is  deprived  of  the  uae  of  a 
limb,  we  aay  he  has  lo&t  it.  Thia  ia  the  ordinary  senfie  attached  to  the  word 
when  used  in  such  a  connection.  *  •  *  The  expresaion  'loss  of  feet/ 
would  generally  be  understood  to  mean  a  loss  of  the  use  of  these  members; 
and  if  the  lower  portions  of  the  plaintiff's  body  and  his  feet  are  completely 
paralyzed,  and  he  is  permanently  and  forever  deprived  of  their  use,  he  has 
suiTered  'a  loss  of  two  entire  feet'  within  the  meaning  of  the  policy.  This 
is  the  proper  construction  of  the  words  of  the  contract.  It  is  a  forced  and 
unnatural  construction  of  the  language,  as  here  used,  to  hold  that  it  means 
an  actual  amputation  of  these  limbs,  and  does  not  embrace  and  include  an 
entire  deprivation  of  their  use  as  members  of  the  body."  In  the  case  at  bar 
a  reasonably  liberal  construction  gives  the  claimant  the  benefit  of  the  loss 
of  a  third  finger,  where  she  still  retains  a  considerable  portion  of  it,  which 
may  be  of  more  or  less  use  to  her;  but  to  extend  this  construction  to  enable 
her  to  get  more  for  this  useless  finger  than  she  would  be  entitled  to  if  the 
judgment  of  the  surgeon  had  called  for  taking  away  a  trifle  more  of  the 
finger  is  absurd,  and  opens  the  way  to  fraud  and  litigation,  where  it  was  the 
purpose  of  the  statute  to  eliminate  both. 

The  award  and  order  appealed  from  should  be  reversed  and  further  com- 
pensation denied.  All  concurred.  Award  reversed  and  further  compensation 
denied.  Feinman  v.  Albert  Manufacturing  Co.^  170  App.  Div.  147,  November 
10,  1916. 

On  the  opinion  in  the  Feinman  case  the  Appellate  Diviaion 
reversed  without  opinion  the  awards  in  O'NeU  v.  West  Side  Stor- 
age Warehouse  Co,,  171  App.  Div.  960,  N'ovember,  1916,  and 
Possner  v.  Smith  Metal  Bed  Co,,  S.  D.  R.,  vol.  3,  p.  387,  March 
80,  1915;  171  App.  Div.  960,  Novaraber,  1915. 

H.  Loss  of  a  finger, —  Following  the  reasoning  in  the  Petrie 
and  Feinman  cases,  the  Appellate  Division  has  held  that  loss  of 
the  first  phalange  and  part  of  the  second  phalange  of  a  finger 
constitutes  total  loss  of  the  finger.  The  brief  opiniou  ia  as 
follows : 

Pes  Cttbiam  :  The  claimant  in  the  presest  prooeediBg  h&a  aB  anvard  aa  for 
the  total  loss  of  the  index  finger  of  his  left-hand,  the  aoipatatton  made  neces- 
sary by  the  injury  residting  in  the  taking  of  a  portion  of  the  second  phftlaage 
of  the  finger.  Unless  this  eonrt  ia  to  wiihdra;ir  from  the  deftiberata  reaiiaiiiiig 
in  Matter  of  Peirie  { 165  App.  Div.  561) ,  where,  wa  attompisd  to  reach  the 
true  construction  of  the  statute, *^  the  detensiaAtion  of  the  ComnuaaioB  Muat 
be  approved  in  this  case.  We  are  the  mtora  willing  to  reach  tkia  canduaion 
in  view  of  the  fact  that  any  other  coastniction  would  require  a  holdiag  that 
this  injury  comes  within  ^  other  cases,"  as  detfined  in  the  statute^*  and  might 

*  See   Workmen's   Compensation   Law    (Cons(rt.   Laws,  chap.  67  r  Law*  0t  Xi>14. 

chap.  41),  §  15,  subd.  3. — [Rep. 
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remit,  as  WM  elainied  im  Matter  of  Fetmrnum  T.  Albert  Mmmifmeimrmf  €o. 
(170  App.  Div.  147),  decidad  &t  the  present  term,  in  a  continuing  liabilUf 
largely  in  ezceBs  of  that  provided  by  the  statute  for  the  entire  loss  of  a 
finger.  We  think  the  appellant  would  not  care  to  bare  the  rule  extended 
Vyond  tihe  llmltationB  which  are  teitig  wotked  out,  and  it  ia  not  the  policy 
of  the  law  to  invoiye  claiinanta  or  insurance  carriers  in  uncertain  liabilities. 
The  award  should  be  affirmed.  Award  unanimously  affirmed.  Fortino  v. 
Merchants'  Despatch  Transportation  Co.,  171  App.  Div.  955,  November,  1915. 

I.  The  ''Other  eates"  paragraph. —  Subdivision  8  of  section 
15  of  the  Workmen's  Compensation  Law  allows  compensation  for 
a  series  of  specific  injuries  causing  permanent  partial  disability, 
such  as  loss  of  a  thumb,  a  toe  or  an  eye,  limits  the  compensation 
in  each  such  case  to  a  fixed  number  of  weeks  and  then  by  a  gen- 
eral clause  declares  that  in  all  other  cases  of  permanent  partial 
disability  "  the  compensation  shall  be  sixty-six  and  two-thirds  per 
centum  of  the  diiference  between  his  average  weekly  wages  and 
his  wage-earning  capacity  thereafter  in  the  same  employment  or 
otherwise,  payable  during  the  continuance  of  such  partial  dis- 
ability, but  subject  to  reconsideration  of  the  degree  of  such  im- 
pairment by  the  commission  on  its  own  motion  or  upon  applica- 
tion of  any  party  in  interest."  By  contrast  with  the  time-limited 
compensation  for  the  specific  injuries,  the  compensation  for  inju- 
ries under  this  general  clause  is  indeterminate.  There  is  uncer- 
tainty as  to  just  what  injuries  are  to  be  classed  as  "  Other  cases." 
In  the  opinions  set  forth  immediately  above,  the  courts  rejected 
the  applicability  of  the  "  Other  cases  "  paragraph.  In  Matter  of 
Petrie,  p.  290,  the  Court  of  Appeals,  contrary  to  the  minority 
opinions  of  two  Appellirte  Division  justices,  held  that  the  "  Other 
cases ''  paragraph  was  not  applicable  to  loss  of  part  of  a  distal 
phalange.  In  the  Feinman  and  Fortiuo  oases,  the  Appellate 
Division  unanimously  rejected  propositions  that  a  finger  rendered 
useless  or  amputated  in  part  comes  within  the  ''  Other  cases  '* 
paragri^h.  The  rejection  was  put  upon  the  groxmd  that  such  a 
construction  might  give  a  claimant  losing  part  of  a  finger  greater 
compensation  than  a  claimant  losing  an  entire  finger. 

The  Shinnick,  Connors  and  Wagner  cases  immediately  follow- 
ing involve  not  only  interpretation  of  the  "  Other  cases "  para- 
gvaph  Wt  the  hrger  question  of  the  completeness  of  protection 
afforded  to  an  employer  who  has  complied  with  the  Workmen's 
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Compensation  Law.  This  larger  question  has  since  been  decided 
by  the  Court  of  Appeals  in  Shanahan  v.  Monarch  Engineering 
Co.,  below,  p.  321. 

In  Shinnick  v.  Clover  Farms,  the  Appellate  Term  of  the  First 
Department,  Supreme  Court,  made  no  reference  to  the  "Other 
cases"  paragraph  and  declared  Workmen's  Compensation  Law, 
§  15,  inapplicable  to  the  injury.    The  court  said: 

GXTT,  J.:  The  action  is  by  employee  against  employer  to  recover  damages 
for  injuries  sustained  November  14,  1914,  by  a  bite  from  a  horse,  necessitating 
the  amputation  of  part  of  plaintiff's  left  ear. 

The  defendant  demurred  on  the  ground  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action.  It  is  conceded  that  under  the 
law  as  it  was  prior  to  July  1,  1914,  the  complaint  would  not  be  demurrable; 
but  the  specific  objection  is  made  that  as  it  appears  the  injuries  were  received 
in  a  hazardous  employment,  as  defined  in  the  Workmen's  Compensation  Law 
(Laws  of  1914,  chap.  41),  in  the  absence  of  an  allegation  that  the  master 
has  failed  to  secure  the  payment  of  compensation  for  his  injured  employees, 
a  cause  of  action  is  not  alleged. 

Section  10  of  the  statute  invoked  provides  for  the  payment  of  compensation 
for  "  disability  or  death "  of  employees  resulting  from  accidental  personal 
injuries,  and  section  11  states  that  "The  liability  prescribed  by  the  last 
preceding  section  shall  be  exclusive,  except  that  if  an  employer  fail  to  secure 
the  payment  of  compensation  for  his  injured  employees  and  their  dependents, 
as  provided  in  section  fifty  of  this  chapter,  an  injured  employee,  or  his  legal 
representative  in  case  death  results  from  the  injury,  may,  at  his  option,  elect 
to  claim  compensation  under  this  chapter,  or  to  maintain  an  action  in  the 
courts  for  damages  on  account  of  such  injury;  and  in  such  an  action  the 
defendant  may  not  plead  as  a  defense  that  the  injury  was  caused  by  the 
negligence  of  a  fellow  servant,  *  *  *  or  that  the  injury  was  due  to  the 
contributory  negligence  of  the  employee." 

Section  15  contains  a  schedule  of  compensation  for  various  disabilities, 
including  the  loss  of  a  finger,  hand,  arm,  foot,  leg  and  eye  —  that  is,  the  loss  or 
impairment  of  the  use  of  a  member  of  the  body  which  is  of  valuable  assistance 
in  the  performance  of  labor.  But  the  statute  does  not  provide  any  rate  of 
compensation  for  injuries  which  may  not  disable  the  employee,  but  which 
may  constitute  injury  to  him  through  disfigurement  or  otherwise,  as  by  the 
loss  of  an  ear  or  the  nose. 

The  defendant  admits  that  the  plaintiff  has  lost  a  part  of  his  ear  rb  a 
result  of  the  defendant's  negligence;  and  as  it  cannot  be  assumed  that  the 
legislature,  in  enacting  the  beneficent  provisions  of  the  Workmen's  Compensa- 
tion Law,  intended  to  deprive  an  employee  of  the  right  to  recover  damages 
for  injuries  not  constituting  disabilities  within  the  meaning  of  the  statute, 
the  order  must  be  affirmed,  with  ten  dollars  costs  and  disbursements. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements,  with  leave  to  the 
defendant  to  withdraw  the  demurrer  and  answer  within  six  days  after  service 
of  a  copy  of  the  order  entered  hereon  in  the  City  Court  upon  payment  of  costs 
in  this  court  and  in  the  court  below. 

BiJUB  and  Pendletox,  JJ.,  concur. 
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Order  affirmed,  with  ten  dollars  eosts,  with  leave  to  defendant  to  withdraw 
demurrer  within  six  days  after  serrioe  of  copy  of  order  upon  payment  of  costs. 
Bhinnu^  v.  Clover  FannM  Co.,  90  Misc.  1,  April,  1915. 

On  appeal  the  Appellate  Division  of  the  First  Department, 
affirming  the  Appellate  Term's  decision,  specifically  mentioned 
and  rejected  the  "  Other  cases  "  provision.    The  court  said : 

8001T,  J. :  The  action  ia  brought  under  the  Employers'  Liability  Act  *  and 
the  complaint  alleges  that  plaintiff  was  in  defendant's  employ  as  a  driver 
engaged  in  driving  a  three-horse  vehicle;  that  one  of  the  horses  was  vicious 
and  accustomed  to  attack  and  bite  mankind,  and  known  by  defendant  to  do  so; 
that  on  November  14,  1914,  the  horse  attacked  and  bit  plaintiff  in  the  left 
ear,  as  a  consequence  of  which  the  plaintiff  has  suffered  permanent  injuries, 
a  part  of  his  left  ear  having  been  amputated.  The  demurrer  is  for  general 
insufficiency.  It  is  conceded  that  the  complaint  would  be  proof  against 
demurrer  except  for  the  provisions  of  the  Workmen's  Compensation  Law 
(Consol.  Laws,  chap.  67;  Laws  of  1913,  chap.  816,  as  re-enacted  and  amd. 
by  laws  of  1914,  chap.  41,  and  amd.  by  Laws  of  1914,  chap.  316),  which  as 
defendant  contends  affords  the  only  remedy  to  which  plaintiff  may  resort. 
As  pointed  out  in  the  dissenting  opinion  of  Mr.  Justice  Inorauaic  in  Oropp 
V.  Oreat  Atlantic  d  Pacific  Tea  Company  (141  App.  Div.  372,  377;  judgment 
rerersed  on  said  dissenting  opinion,  205  N.  Y.  617),  an  action  for  damages 
resulting  from  an  injury  by  a  vicious  animal  is  not  based  upon  negligence,  but 
that  is  not  important  in  this  case  because  the  compensation  provided  for  in 
the  Worlunen's  Compensation  Law  is  not  dependent  upon  the  negligence  of 
the  employer.  Section  10  of  the  act  provides  that  ''  Every  employer  subject 
to  the  provisions  of  this  chapter  shall  pay  or  provide  as  required  by  this 
chapter  compensation  according  to  the  tchedtUee  of  this  article  for  the  dis- 
tbility  or  death  of  his  employee  resulting  from  an  accidental  personal  injury 
sustained  by  the  employee  arising  out  of  and  in  the  course  of  his  employ- 
ment, without  regard  to  fault  as  a  cause  of  such  injury.  The  ensuing  excep- 
tions are  not  material  to  this  discussion.  Section  11  of  the  act  (as  amd.  by 
Laws  of  1914,  chap.  316)  provides  that  "The  liability  prescribed  by  the  last 
preceding  section  shall  be  exclusive,  except  that  if  an  employer  fail  to  secure 
the  payment  of  compensation  for  his  injured  employees  and  their  dependents 
as  provided  in  section  fifty  of  this  chapter,  an  injured  employee,  or  his  legal 
representative  in  case  of  death  results  from  the  injury,  may,  at  his  option, 
elect  to  claim  compensation  under  this  chapter,  or  to  maintain  an  action  in 
the  courts  for  damages  on  account  of  such  injury."  There  is  no  allegation 
that  defendant  has  failed  to  secure  the  payment  of  compensation  for  his 
injured  employees  or  their  dependents  as  provided  in  section  50  of  the  act 
(as  amd.  by  Laws  of  1914,  chap.  316),  or  that  plaintiff  has,  for  that  reason, 
elected  to  sue  in  the  courts.  The  question  we  have  to  consider,  therefore,  is 
whether  the  Workmen's  Compensation  Law  provides  compensation  for  such  an 
injury  as  that  which  plaintiff  has  suffered. 
As  already  said,  under  section   10  of  the  act  the  liability  to  which  an 

•See  Labor  Law    (Consol.  Laws.   chap.  31;  Laws  of  1909.  chap.  86),  art.  14, 
u  amd.  a»  Laws  of  1910,  chap.  852.— [Ilep. 
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flnployer  m  nibj«eted  by  the  act  is  to  "  pay  or  provide  •  •  •  compessa- 
tion  according  to  the  schedules"  contained  in  the  act  If  the  seheduleB  do 
not  cover  the  injury  suffered  by  an  employee  he  does  not  fall  within  the 
purview  of  the  act  and  cannot  claim  compensation  under  it,  for  the  act  pro- 
vides no  scale  or  gauge  by  which  to  determine  what  compensation  should  be 
provided.  As  to  such  an  injury,  therefore,  the  right  to  recover  remains  as 
it  was  before  the  act  waa  passed.  The  schedules  referred  to  in  section  10  are 
to  be  found  in  section  15  and  indude,  with  considerable  detail,  a  great  number 
of  injuries  sUch  as  frequently  result  from  accidents  in  industrial  pursuits 
and  such  as  tend  to  impair  temporarily  or  permanently,  wholly  or  partially, 
the  ability  of  the  injured  employee  to  pursue  his  avocation.  There  Is  no 
mention  in  the  schedules  of  an  Injury  to  or  the  loss  of  a  part  of  an  ear.  It 
is  true  that  it  is  provided  generally,  after  the  specific  enumeration  of  the 
injuries  covered  by  the  act,  that  "  In  all  other  cases  in  this  class  of  disability  " 
the  compensation  shall  be  a  percentage  of  the  difference  between  the  average 
weekly  wages  and  the  wage-earning  capacity  thereafter,  **  payable  during  the 
continuance  of  such  partial  disability."  We  do  not  consider  that  such  an 
injury  to  the  ear  as  the  plaintiff  complains  of  is  of  the  same  class  of  dis- 
ability as  those  specified  in  the  schedules.  The  latter  are  all  disabilities  tend- 
ing to  impair  the  efficiency  of  the  injured  person  in  the  occupation  in  which 
he  was  engaged  such  as  the  loss  of  a  hand  or  a  finger,  a  foot  or  a  toe.  A 
bitten  or  even  a  partially  amputated  ear  would  not  have  such  a  tendency. 
Furthermore,  the  plaintiff's  right  to'  recover  upon  the  facts  stated  in  his 
complaint  will  not  depend  upon  his  employment  by  defendant,  for  any  one 
not  so  employed  if  injured  by  a  vicious  animal  known  to  its  owner  to  be 
vicious  would  have  an  action  for  damages.  Our  conclusion,  therefore,  is  that 
the  injury  for  which  plaintiff  seeks  to  recover  is  not  covered  by  the  Work- 
men's Compensation  Law,  and  that  the  complaint  states  a  good  cause  of  action. 

The  determination  of  the  Appellate  Term  is,  therefore,  affirmed,  with  ten 
dollars  costs  and  disbursements,  with  leave  to  defendant  to  withdraw  demurrer 
and  to  answer  on  payment  of  costs  in  this  court  and  in  the  courts  below. 

Inobaham,  p.  J.,  Clarke,  Dowuno  and  Hotchkiss,  JJ.,  concurred. 

Determination  affirmed,  with  ten  dollars  costs  and  disbursements,  with 
leave  to  defendant  to  withdraw  demurrer  and  to  answer  on  payment  of  costs 
in  this  court  and  in  the  courts  below.  Shinnick  v.  Clover  Farms  Co,,  160  App. 
Div.  236,  July  9,  1915. 

The  Appellate  Division  handed  down  the  Shinnick  deciaion, 
July  9,  1916.  Four  days  later  the  Court  of  Appeals  handed 
down  the  Jensen  decision.  Eight  months  later,  upon  the  ground 
that  the  Jensen  decision  had  overruled  the  Shinnick  decision  and 
had  upheld  the  exclusive  character  of  compensation  under  the 
Workmen's  Compensation  Law,  Justice  Andrews  of  the  Supreme 
Court,  in  Connors  v.  Semet-Solvay  Co.,  a  case  of  disfigurement, 
refused  to  follow  the  l^innick  decision  and  sustained  a  demurrer 
to  the  complaint  in  an  action  for  damages.     The  cases  differ  in 
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that  Shinnick  had  not  secured  an  award  of  compensation  before 
bringing  his  liability  action  while  Connors  had  obtained  com- 
pensation for  certain  injuries  and  then  had  proceeded  to  sue  on 
account  of  disfigurement,  pain  and  suffering.  They  differ  also 
in  that  the  element  of  pain  and  suffering  did  not  figure  in  the 
Shinnick  case.     The  Connors  decision  is  as  follows: 

AxDBEWs,  J.:  The  demurrer  to  the  complaint  must  be  sustained,  with 
costs. 

The  question  elearlj  raised  in  this  case  is  whether,  notwithstanding  the 
Workmen's  Compensation  Law  and  the  compliance  with  all  the  provisions 
therein  contained  on  the  part  of  the  employer,  the  employee  engaged  in  one 
of  the  hazardous  employments  specified,  claiming  to  be  injured  by  his 
employer's  negligence,  may  reoover  by  action  compensation  for  personal  dis- 
figurement and  for  pain  and  suffering. 

After  the  decision  in  Jtcs  v.  South  Buffalo  R,  Co,,  201  N.  Y.  271,  the  Con- 
stitution was  amended  by  the  insertion  therein  of  a  provision  which  stated, 
among  other  things,  that  nothing  contained  in  the  Constitution  should  limit 
the  power  of  the  legislature  to  provide  that  the  right  of  compensation  to 
employees  for  accidental  injuries  and  the  remedy  therefor  "  Shall  be  exclusive 
of  all  other  rights  and  remedies  for  injuries  to  employees  or  for  death  rcsult- 
iag  from  such  injuries."  The  power  to  enact  such  a  law  is  here  expressly 
conferred. 

Thereupon  chapter  41  of  the  Laws  of  1914  was  adopted. 

It  begins:  ''Compensation  provided  for  in  this  chapter  shall  be  payable 
for  injuries  sustained  or  death  incurred  by  employees  engaged  in  the  following 
hazardous  employments."  |  2.  Not  certain  injuries.  The  intention  is  to 
provide,  as  the  Constitution  permits,  for  all  the  injuries  suffered  because  of 
an  accident. 

"  Every  employer  subject  to  the  provisions  of  this  chapter,"  that  is,  every 
employer  engaged  in  a  hazardous  occupation,  "  shall  pay  or  provide  as 
required  by  this  chapter  compensation  according  to  the  schedules  of  this 
article  for  the  disability  or  death  of  his  employee  resulting  from  an  accidental 
personal  injury  sustained  by  the  employee  arising  out  of  and  in  the  course 
of  his  employment,  without  regard  to  fault  as  a  cause  of  such  injury."  §  10. 
The  schedules  referred  to  cover  all  cases  of  disability  —  total  permanent  dis- 
ability, temporary  total  disability,  permanent  partial  disability,  temporary 
partial  disability. 

"The  liability  prescribed  by  the  last  preceding  section  shall  be  exclusive, 
except  that  if  an  employer  fail  to  secure  the  payment  of  compensation  for  his 
injured  employees  and  their  dependents  as  provided  in  section  fifty  of  this 
chapter,  an  injured  employee  ♦  •  ♦  may,  at  his  option,  elect  to  claim 
compensation  under  this  chapter,  or  to  maintain  an  action  in  the  courts  for 
damages  on  account  of  such  injury."  S  H-  An  "  exclusive  liability  "  hardly 
i^eeds  definition.  If,  however,  the  master  fails  to  secure  compensation,  an 
option  is  offered  to  the  servant.  He  may  claim  compensation  under  the  act, 
such  compensation  as  the  act  offers;  or  he  may  sue  for  damages,  including 
damages  for  pain  and  suffering.    He  cannot  do  both. 
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''The  employer  shall  promptly  provide  for  an  injured  employee  such  med- 
ical, surgical  or  other  attendance  or  treatment,  nurse  and  hospital  service, 
medicines,  crutches  and  apparatus  as  may  be  required  or  be  requested  by  the 
employee,  during  sixty  days  after  the  injury."    |  13. 

"Except  as  otherwise  provided  in  this  chapter,  the  average  weekly  wages 
of  the  injured  employee  at  the  time  of  the  injury  shall  be  taken  as  the  basis 
upon  which  to  compute  compensation."  |  14.  Compensation  —  not  partial 
compensation  —  for  the  injury. 

Section  15  establishes  the  schedule  of  compensation.  Where  there  is  perma- 
nent partial  disability  certain  specific  injuries  are  enumerated  and  compensa- 
tion provided  therefor  "  in  lieu  of  all  other  compensation ;  "  and  then  com- 
pensation is  fixed  generally  for  "other  cases  in  this  class  of  disability,"  or, 
as  I  interpret  it,  other  cases  of  permanent  partial  disability. 

It  is  true  the  words  "  in  lieu  of  all  other  compensation  "  seem  unnecessary 
if  the  interpretation  given  by  me  to  the  statute  is  correct,  but  it  is  not  incon- 
sistent therewith. 

If  a  workman  entitled  to  compensation  under  this  chapter  is  injured  by 
the  negligence  of  another  not  in  the  same  employ,  the  workman  shall  elect 
whether  to  take  compensation  under  this  chapter  or  to  pursue  his  remedies 
against  the  other.  If  he  elect  to  take  compensation  under  this  chapter  his 
cause  of  action  against  the  other  shall  be  assigned  to  the  state  for  the  benefit 
of  the  state  insurance  fund  or  to  the  insurance  carrier.  §  29.  Under  such 
circumstances  the  servant  clearly  could  not  recover  of  his  master  for  pain 
and  suifcring.  What  he  recovers  is  compensation  under  the  act.  Nor  could 
he  recover  for  such  injuries  against  the  third  party.  His  whole  cause  of 
action  against  the  latter  is  assigned  to  the  insurance  carrier. 

An  employer  shall  secure  compensation  to  his  employees  either  by  insuring 
in  the  state  fund  or  in  an  insurance  corporation  or  by  furnishing  satisfactory 
proof  of  his  financial  ability  to  pay  compensation  himself. 

The  failure  to  secure  the  payment  of  compensation  shall  have  the  effect  of 
enabling  the  injured  employee  to  maintain  an  action  for  damages  in  the 
courts.     §  52. 

"An  employer  securing  the  payment  of  compensation  by  contributing  pre- 
miums to  the  state  fund  shall  thereby  become  relieved  from  all  liability  for 
personal  injuries  or  death  sustained  by  fiis  employees,  and  the  persons  entitled 
to  compensation  under  this  chapter  shall  have  recourse  therefor  only  to  the 
state  fund  and  not  to  the  employer.  An  employer  shall  not  otherwise  be 
relieved  from  the  liability  for  compensation  prescribed  by  this  chapter  except 
by  the  payment  thereof  by  himself  or  his  insurance  carrier."  §  63.  It  is 
not  possible  that  a  distinction,  without  reason,  is  here  sought  to  be  made 
between  one  who  insures  in  the  state  fund  and  others  who  insure  as  the 
statute  equally  permits.  The  purpose  of  insurance  is  to  secure  a  fund  which 
will  protect  the  servant.  In  either  case  this  is  equally  accomplished.  There 
is  no  purpose  to  be  served  in  holding  the  servant  may  not  recover  for  pain 
and  suffering,  if  the  state  is  the  insurer,  yet  may  do  so  if  a  corporation  is  the 
one  liable.  In  fact  the  Court  of  Appeals  seems  to  have  passed  upon  this 
question.  "An  employer  securing  payment  of  compensation  by  contributing 
premiums  to  the  said  fund  is  thereby  relieved  from  all  liability  for  personal 
injuries  or  death  sustained  by  his  employees  and  a  similar  relief  from  liability 
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is  obtained  by  the  employer  by  pftyment  of  the  oompenBation  by  himfielf  or  an 
inaurance  carrier."    Matter  of  Po9t  T.  Burge9M  d  Gohlke,  216  N.  Y.  644. 

In  view  of  these  sectiona  of  the  statute  it  seems  to  me  that  the  legislature 
plainly  intended  to  take  advantage  of  the  amendment  to  the  Constitution  and 
to  provide  a  remedy  for  the  benefit  of  injured  employees,  exclusive  of  all 
other  rights  and  remedies.  The  wrong  which  it  sought  to  obviate  was  the 
constant  litigation  between  master  and  servant  with  the  uncertainty  of  its 
results.  The  act  was  designed  to  allay  class  feeling,  to  protect  the  master 
against  annoyance  and  unjust  verdicts,  to  see  that  the  employee  injured  by 
the  hazards  of  the  business,  and  those  dependent  upon  him,  should  not,  as  so 
often  happened,  bear  the  whole  loss.  Both  gave  up  something.  The  master 
was  no  longer  free  if  the  servant  failed  to  prove  that  the  accident  happened 
because  of  his  negligence  or  negligence  attributable  to  him.  The  right  of  the 
servant,  on  the  other  hand,  to  recover  was  limited  and  defined. 

The  whole  object  and  purpose*  of  the  legislature  would  be  overthrown  if 
the  servant  might,  after  obtaining  compensation  from  his  master,  as  provided 
by  the  statute,  then  sue  in  the  courts  for  further  compensation  because  of 
disfigurement  or  pain  and  suffering. 

My  attention  has  been  called  to  Shinnick  v.  Clover  Farmu  Company,  169 
App.  Div.  236.  I  agree  with  the  plaintiff  that  that  case  sustains  his  views. 
It  is  true  that  towards  the  end  of  the  opinion  the  court  states  another  reason 
for  reaching  the  conclusion  which  it  did.  But  clearly  the  Appellate  Division 
of  the  first  department  unanimously  held  that  the  plaintiff's  contention  is 
correct.    That  decision,  however,  was  made  on  July  9,  1915. 

On  July  13,  1915,  the  Court  of  Appeals  handed  down  an  opinion  in  Matter 
of  Jen$en  v.  Southern  Paoifio  Co,,  215  N.  Y.  514.  The  case  in  the  Court  of 
Appeals  was  not  and  could  not  have  been  referred  to  by  the  Appellate  Division. 
It  seems  to  me  that  the  decision  of  the  Court  of  Appeals  is  made  upon  the 
theory  that  the  Compensation  Law  provides  a  remedy  for  the  employee 
engaged  in  the  employments  enumerated  therein  which  is  exclusive  and  in 
fall  substitution  for  any  action  for  damages.  I  think,  therefore,  that  it  over- 
rules the  case  of  Bhinnick  v.  Clover  Farms  Co.,  and  should  be  followed  by  this 
court.  Ordered  accordingly.  Connore  v.  8emet-8olvay  Co.,  94  Misc.  405, 
March,  1916. 

In  Wagner  v.  Americwn  Bridge  Co.,  decided  by  the  Appellate 
Division  of  the  Second  Department,  Supreme  Court,  May  12, 
1916,  a  machine  guard  flew  off  and  struck  the  employee  on  the 
head,  causing  permanent  total  loss  of  hearing  in  one  ear.  The 
employee  brought  an  action  for  damages.  The  court  overruled 
the  plaintiff's  demurrer  to  a  separate  defense  that  the  employer 
had  secured  compensation  in  accordance  with  the  Workmen's 
Compensation  Law,  drew  a  distinction  between  loss  of  hearing 
and  disfigurement  and  declared  the  "Other  cases"  paragraph 
applicable  to  the  injury.     Concerning  Workmen's  Compensation 
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Law,  §  15,  the  coint  remarked:  ^  Tke  psrlkmlar  iBJuries  set  oat 

in  the  schednle  are  merely  examples  to  aid  in  administering  the 
statute.    Tke  enumeration  does  not  profess  to  be  exdusiva" 
The  full  text  of  tlae  deeisioii  is  as  foUowa: 

Putnam,  J.:  The  Workmea'a  Compenaaiiott  Law  (CkwsoL  Lawi^  chap.  67; 
Laws  of  1914,  chap.  41)  requirea  thft  empk>y€r  (ft  2)  to  provide  compeneaiion 
for  injuries  sustaiiMdy  or  deatk  infiurred,  by  the  employ eea  engaged  in  the 
eaumerated  hazardoiig  euiployHieDta,  inehidiiig  under  grckup  21  the  aiaaufae- 
ture  of  structural  aieel  —  ia  which  this  plaintiff  was  eKH>h>yed. 

By  seetion  10,  every  employer,  subject  to  the  provisions  of  this  chapter,  is  to 
pay,  or  provide,  compcnaatioB  aeeording  to  the  schedulea  of  article  2  for  the 
disabUity  or  death  ol  his  employee  resulting  from  an  aeeideBtai  peraonai 
injury  sustained  by  the  employee  "  arising  out  ol  and  in  the  course  of  his 
eBBployment,"  without  regard  to  fault  as  a  cauas  el  aich  injury.  Such 
liability  for  compensation  ia  declared  to  he  "  exclusive^"  unless  the  emi^'cr 
fail  to  secure  the  statutory  compensation  aa  pdtoTided  under  section  50,* 
when  the  injured  employee  '^  may,  at  his  option,  elect  to  claim  oonqiensation 
under  this  chapter,  or  to  maintain  an  action  in  the  courts  for  damages  ou 
neeount  of  vmah  in  jury.''  (|  II,  as  amd.  hy  Laws  of  1^14,  dhap.  31€.)  The 
ordinary  tort  rule  of  "  no  liability  without  fault "  sufficed  for  the  earlier  and 
simpler  relations  of  employment.  But  the  increasing  loaa  of  life  and  limb  in 
modern  industrialism  enabled  us  slowly  to  grasp  the  humane  idea  ol  liability 
merely  from  the  nature  of  the  work.  As  the  perils  of  a  seaman's  life  «rlvo 
him  the  right  to  cure  and  maintenance  at  the  expense  of  the  skip  {TIt€ 
Omseola,  189  U.  S.  15S),  so  the  employer  in  the  specified  trades,  as  an  incident 
of  his  enterprise,  must  compensate  his  woricmen  for  their  injuries  in  the 
employment.  The  prior  ri^t  to  sue  gives  pjbboe  to  this  substitute,  to  be 
administered  without  the  expense,  uncertainties  and  delay  of  litigation  involv- 
ing the  risk  of  defeat  if  unable  to  make  out  actionable  negligence.  This  new 
remedy  is  constitutional.  {Matter  of  Jensem  v.  8o*Ukerm  Pacifio  Co.,  215 
N.  Y.  514.) 

The  point  of  the  demurrer,  therefore,  is  whether  this  statute  affords  eom- 
pensation  for  an  accidental  personal  injury  sustained  by  the  employee  in  the 
course  of  his  ^nployment  which  results  in  permanent  total  deafness  in  one 
ear. 

Section  15  establishes  a  schedule  of  compensation  in  terms  of  the  average 
weekly  wages  for  different  classes  of  ia  juries^  via. :  ( 1 )  Cases  of  total  perma- 
nent disability;  (2)  temporary  total  disabUity;  (3)  permanent  partial  dis- 
ability; and  (4)  temporary  partial  disability.  Under  the  class  of  pennanent 
partial  disability  are  enumerated  losses  of  dilEBrent  bodily  members,  with  a 
scale  of  compeBsation  measured  by  wages,  varying  according  to  the  degree 
of  injury  and  deprivation.    Then  follows: 

"  Other  cases.  Li  all  other  cases  in  thia  class  of  disability  [i.  e.,  permanent 
partial  disability],  the  compensation  shall  be  sixty-six  and  two-thirds  per 
centum  of  the  difference  between  his  average  we^y  wi^cb  and  bia  wage^ 
earning  capacity  thereafter  in  the  same  employment  or  otiierwise,  payable 

*Anid.  by  Laws  of  1014,  chap.  J16— Rep. 
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duriag  th»  oontiBiMiM^  •!  auck  partial  duatMlity.  but  Bubjaei  to  rMonaidera- 
tion  of  the  degree  of  Buch  impaimeBt  hj  the  Conuaission  on  its  own  motion 
or  upon  application  of  any  party  in  interest.'' 

The  employer,  or  his  insurer,  ia  to  provide  compensation  for  all  personal 
injuries  ttat  involve  pcmnnent  or  temporary  disability,  whether  total  or 
partiaL  The  particular  injuries  set  out  in  the  schedule  are  merely  examples 
to  aid  in  administering  the  statute.  The  enumeration  does  not  profess  to  be 
exclusive. 

The  jurisdiction  to  construe  the  Workmen's  Ompensation  Law  ootdinarily  is 
exercised  through  appeals  from  the  decision  of  the  Workmen's  Compensation 
Commission  or  of  its  successor,  the  State  Industrial  Commission.  (§  23.) 
Nevertheless  it  arises  here  incidentally.  On  these  pleadings  we  cannot  hold  ' 
that  the  injury  sued  for  is  excluded  from  the  terms  of  that  statute.  Hence, 
on  demurrer,  this  defense  is  not  on  its  face  insufficient. 

Shinnick  V.  Clover  Farms  Co,  (169  App.  Div.  236),  relied  on  below,  was 
where  a  horse  had  bitten  an  employee's  ear,  causing  a  part  to  be  amputated. 
Although  this  left  a  disfigurement,  it  did  not  impair  the  injured  person's 
efficiency,  and,  therefore,  his  injury  did  not  come  in  the  class  of  scheduled 
disabiKtM.  However,  total  deafness,  the  gravamen  of  this  complaint,  obvi- 
ously impairs  plaintiff's  industrial  efficiency.  The  amonnt  and  extent  of  this 
disability  as  gauged  by  the  wage-earning  capacity  could  be  ascertained  in  like 
manner  as  other  disabilities  which  now  are  being  compensated  by  the 
Commission. 

The  order  should  be  reversed,  with  ten  dollars  costs  and  disbursements,  and 
the  plaintiff's  demurrer  overruled,  with  ten  dollars  costs. 

Jbnks,  p.  J.,  Cabb,  Stapleton  and  Rich,  JJ.,  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and  demurrer 
overruled,  with  ten  dollars  costs.  Wagner  v.  American  Bridge  Co.,  172  App. 
Div.  876,  May  12,  1916. 

Ia  L.  1916,  eh.  622,  the  Legislature,  without  waiting  for 
decisions  of  the  higher  courts,  undertook  to  cure  the  douhta  and 
defects  revealed  by  these  cases.  It  inserted  in  Workmen^s  Com- 
pensation Law,  §  15,  subd.  3,  a  clause  providing  compensation  for 
disfigurement.  Its  amendments  to  other  parts  of  the  law,  notably 
to  §  11,  were  claimed  by  the  friends  of  the  State  Fund  to  com- 
pletely shut  out  suits  for  damages  against  employers  insured  in 
compliance  with  the  Workmen's  Compensation  Law. 

In  Saccaccio  v.  Bradley  Oontracfing  Co,,  S.  D.  R.,  vol.  6,  p. 
410,  January  26,  1916,  the  employee  received  an  injury  to,  but 
did  not  lose,  his  eye.  Compensation  could  not  therefore  be 
awarded  under  the  paragraph  "  Eye.  For  the  loss  of  an  eye,  one 
hundred  and  twenty-eight  weeks."  The  question  became  one  of 
permanent  impairment  of  vision.  The  experts  did  not  agree  as 
to  the  percentage  of  injury.    The  Commission  closed  the  case  by 


Digitized  by  VjOOQIC 


o06        Court  Decisions  on  Workmen's  Compensation  Law 

making  an  awaixl  of  "twenty-three  weeks  impaired  earnings," 
which  expression  would  seem  to  indicate  that  the  award  was 
made  under  the  "  Other  cases  "  paragraph.  Certain  Conmiission 
rulings  indicate  that  the  paragraph  applies  in  cases  of  reduced 
earning  power  due  to  traumatic  hernia.  For  instance,  in  Mike 
V.  Glens  Falls  Portland  Cement  Co.,  S.  D.  R.,  voL  7,  p.  435,  the 
Commission  said: 

The  insurance  carrier  Bhould  provide  him  a  truss  and  claimant  should 
resume  work  such  as  he  can  do.  Compensation  should  be  brought  up  to  date 
and  claimant  be  directed  to  work  and  appear  in,  say,  one  month  to  have  his 
reduced  earning  capacity  determined. 

And  in  Neuner  v.  Hanschman,  8.  D.  B.,  vol.  8,  p.  600,  the 
Commission  said: 

Neuner  wore  a  truss  and  was  able  to  continue  working  untU  December  9, 
1915,  and  he  had  to  then  quit  work  because  it  proved  too  hard  for  him.  He 
then  obtained  another  position  in  the  same  line  of  business  with  a  different 
employer  at  wages  of  twenty  dollars  per  week,  which  was  two  dollars  per 
week  less  than  he  had  been  receiving  from  Hanschman.  In  order  that  Neuner 
may  hold  his  present  position,  he  pays  one  dollar  per  week  and  his  employer 
pays  one  dollar  per  week  to  another  employee  to  do  the  heavy  lifting  which 
would  ordinarily  be  required  of  Neuner  but  which  he  is  not  now  compelled 
to  do  owing  to  his  inability  to  lift  in  his  present  condition. 

The  difference  between  the  wage  earning  capacity  of  Neuner  at  the  present 
time  and  his  average  weekly  wages  at  the  time  of  the  accident  is  the  sum 
of  two  dollars  per  week. 

Award  of  compensation  is  hereby  made  against  Adolph  Hanschman, 
employer,  and  Zurich  General  Accident  and  Liability  Insurance  Company, 
Limited,  insurance  carrier,  to  John  G.  R.  Neuner,  employee,  at  the  rate  of 
one  dollar  and  thirty-three  cents  weekly,  for  a  period  of  three  weeks  from 
December  23,  1915,  to  January  13,  1916,  and  the  claim  is  hereby  continued 
for  further  hearing. 
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DEATH  BENEFITS  AND  DEPENDENCY 
(Workmen's  Compenaation  Law,  §§  10,  ly,  25) 

A.  Dependents,  who  are. —  Section  16  of  the  Workmen's  Com- 
pensation Law  provides  benefits  for  the  dependents  of  employees 
whose  injuries  result  in  death.  The  benefits  are  absolute  as 
concerns  the  surviving  wife  and  the  surviving  children  under 
eighteen  but  are  contingent  upon  dependency  as  concerns  the 
surviving  husband,  the  grandchildren,  brothers  or  sisters  under 
eighteen,  and  the  parents  and  grandparents.  The  Commission 
has  granted  death  benefits  to  a  wife  married  to  an  injured  em- 
ployee after  the  occurrence  of  his  injury:  Crockett  v.  Intemor 
tional  Ry.  Co.,  170  App.  Div..  122,  November  10,  1915.*  No 
provision  is  made  for  dependent  adults,  other  than  parents  or 
grandparents,  such  as  invalid  children,  brothers  or  sisters  over 
eighteen  or  non-relatives.  Section  3,  subdivision  11,  extends  the 
benefits  to  posthumous  and  adopted  children  and  step-children. 
An  amendment  to  this  subdivision  effected  by  L.  1916,  ch.  622, 
brought  step-children  within  its  coverage.  In  a  case  decided  in 
July,  1915,  the  Appellate  Division  had  held  without  opinion  that 
a  step-child  was  not  entitled  to  its  benefits :  Morrissey  v.  N.  Y. 
Rys.  Co.,  170  App.  Div.  926.  In  Berger  v.  Shadboldt  Manufac- 
turing Co.,  S.  D.  R,  vol.  8,  p.  460,  April  27,  1916,  the  Commisr 
sion  ruled  that  an  illegitimate  child  was  not  a  dependent  within 
the  meaning  of  the  Workmen's  Compensation  Law. 

B.  Common  law  marriage. — A  few  cases  worthy  of  notice  have 
arisen  relative  to  surviving  wives  and  children.  Questions  of 
bigamy,  wifehood  and  common  law  marriage  figured  in  the  case 
of  an  Italian  woman  whose  claim  for  compensation  was  rejected 
by  the  State  Industrial  Commission :  Salvadori  v.  Interborough 
Rapid  Transit  Co.,  S.  D  R.,  vol.  5,  p.  438.  Similarly,  meretri- 
cious relations  caused  denial  of  an  award  in  McNeill  v.  Hogan  <& 
Sons,  S.  D.  E.,  vol.  7,  p.  469.  A  divorced  wife  who  was  entitled 
to  alimony  of  six  dollars  a  week  from  a  husband  who  had  been 

•  Connor's  Emplojen'  Liability,  Workmon*g  Compensation  and  Liability  Insuranoe, 
P;  126.  Compare  remarks  of  Cbairman  Mitchell  of  the  State  Industrial  CommiR- 
slon.  Monthly  Bulletin  of  the  Department  of  Labor,  June.  1916,  p.  IS.  The 
Appellate  DiYlsion  dedaion  In  ihla  case  appears  below,  p.  3d8. 
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forbidden  to  remarry  and  the  co-respondent  in  the  divorce  action 
"who  had  been  living  with  the  husband  for  twenty-four  years  and 
had  a  sixteen-year-old  son  by  him  were  both  denied  compensation 
in  Berger  v.  Skadboldt  Manufacturing  Ca.,  S.  D.  R.,  vol.  8, 
p.  460,  April  27,  1916.  On  the  other  hand,  an  award  of  com- 
pensation to  a  common  law  wife  was  unanimously  affirmed  by 
the  Appellate  Division  without  opinion  in  Ziegler  y*  Cassidys 
Sons,  S.  D.  R,  voL  4,  p.  343,  March  30,  1915;  171  App.  Div. 
959,  November  10,  1915.*  The  question  of  compensation  awards 
to  illegitimate  children  is  pending,  January,  1917,  in  the  cases 
of  BeU  V.  Ten-y  <&  Tench  Co.  and  Tremherger  v.  Pape  &  Co.  The 
BeU  case  has  been  certified  to  the  Appellate  Division.  In  the 
Tremherger  case,  the  wife  having  been  awarded  two  years  com- 
pensation upon  remarriage  has  applied  to  the  CommisMon  for 
reconsideration  of  this  award  upon  the  ground  that  her  remarriage 
with  a  bigamist  was  illegal. 

C.  General  guardiaih  for  minors  not  necessary. —  In  anotiier 
case,  the  question  of  the  proper  person  to  receive  the  compensa- 
tion of  minor  children,  whether  the  mother  or  a  general  guardian, 
was  certified  to  the  Appellate  Division  and  unanimously  decided 
in  favor  of  the  mother.     The  court  said : 

Smith,  P.  J. :  The  employer  and  insurance  carrier  Btand  neutral  upon  this- 
question.  All  parties  simply  desire  an  interpretation  of  the  law,  that  it  may 
be  determined  to  wliom  the  moneys  allotted  to  the  infant  children  of  the 
deceased  shall  be  paid.  Section  16  of  the  Workmen's  Compensation  Law 
(Conaol.  Laws,  eliap.  67  [Laws  of  1914,  chap.  41],  as  amd.  hy  Laws  of  19H. 
chap.  316)  provides  that  "If  the  injury  cause's  death,  the  eoupenaation  shall 
be  known  as  a  death  benefit  and  sliall  be  payable  in  the  amount  and  to  or 
for  the  benefit  of  the  persons  following:     ♦     ♦     • 

**2.  If  there  be  a  survivin?  wife  •  ♦  •  thirty  per  oeotum  of  the 
average  wages  of  the  deceased  duiring  widowhood  *  *  *,  and  if  there  be 
surviving  child  or  children  of  the  deceased  under  the  age  of  eightecA  years, 
the  additional  amount  of  ten  per  centum  of  such  wages  for  each  such  child 
tmtil  of  the  age  of  eighteen  years." 

This  provision  of  the  statute  would  seem  to  authorize  the  payment  to  the 
wife  not  only  of  her  thirty  per  cent,  but  of  the  additional  amount  which  w 
allotted  for  the  support  of  the  several  children.  This  conclusion  is  supported 
by  the  provision  of  section  20  of  the  Workmen's  OorapenwitiaH  Law  (as  amd. 
by  Laws  of  1915,  efaapL  167),  whdch  author izea  the  wile  aa  the  principal 
dependent  to  make  an  agreement  with  the  employer,  subject  to  thr»  flr^proval 
of  the  Commiseion,  as  to  the  payment  of  the  aw^rd  both  to  hersplf  aiii  for 
her  children.    There  is  no  other  provision  in  the  act  as  to  the  payment  of  the- 

*  Affirmed  by  Court  of  Appeals  with  opinion,  Feb.  27,  1017. 
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4iward  to  imfant  chtfalTeii«  «ad  it  does  not  rnxm  ^ofaaUe  thai  it  w«8  ike  ioten- 
tion  of  the  Legislature  to  require  the  Appointment  of  a  general  guardian  with 
an  attendant  ejcpenae  in  order  to  enable  the  children  to  oolleet  the  amounts 
allotted  to  them  under  the  act.  Under  the  Donestic  lielations  Law  (Ckinaol. 
Laws,  chap.  14  [Iawb  of  1900,  chap.  19],  §  80),  in  regard  to  real  estate,  if 
there  be  no  general  guardian  the  mother  is  the  general  guardian  of  the 
infants.  This  law  by  analogy  tends  to  support  the  construction  thus  given. 
All  concurred.  Question  certified  answered  in  the  affirmative.  Woodoook 
▼.  Walker,  170  App.  Div.  4,  November  10,  1915.* 

D.  Dependents,  not  administrator,  to  make  election, —  Further, 
the  Appellate  Division  has  declared  that  the  dependents,  and  not 
an  executor  or  administrator,  are  the  proper  party  to  make  the 
election  between  an  action  for  damages  and  a  claim  for  com- 
pensation, that  is  permitted  where  an  employer  has  failed  to 
secure  a  oompensation,  and  has  suggested  that  the  Commission's 
rules  should  decide  how  several  dependents  may  make  the  elec- 
tion "  where  some  elect  one  course  and  some  another,"  Dearborn 
V.  Peugeot  Auto  Import  Co,,  170  App.  Div.  93,  November  10, 
1915.t 

E.  No  wife,  husband  or  child  surviving. — Death  benefits  may 
not  exceed  in  the  aggregate  sixty-six  and  two-thirds  per  cent  of 
the  decedent's  wages  or  sixty-six  and  two-thirds  dollars  per  month. 
Precedence  belongs  to  the  widow  or  widower  and  the  children. 
If  their  fixed  percentages  do  not  etxhaust  the  sixty-six  and  two- 
thirds  per  cent,  each  other  beneficiary  is  entitled  to  not  to  exceed 
fifteen  per  cent.  The  Appellate  Division  has  decided  that  depend- 
ents of  the  second  order  may  take  compensation,  even  though  the 
decedent  has  left  no  surviving  wife,  husband  or  child.  The  court 
said: 

Siaia,  P.  J.:  Two  questions  are  raised  by  this  appeal.  The  deceased  was 
a  young  man  eighteen  years  of  age,  boarding  with  his  parents,  to  whom  he 
gave  ten  dollars  a  week.  He  was  unmarried.  It  is  first  contended  that  under 
section  16  of  the  Workmen's  Compensation  Law  (Oonsol.  Laws,  chap.  67 
[Laws  of  1914,  chap.  41],  as  amd.  by  Laws  of  1914,  chap.  316)  the  parents 
are  not  entitled  to  compensation,  because  the  deceased  left  no  surviving  wife 
or  child.  The  section  assumes  to  describe  who  are  entitled  to  death  benefits. 
The  1st  subdivision  refers  to  funeral  expenses.  The  2d  subdivision  provides 
that  if  Uiere  be  a  surviving  wife  she  shall  receive  thirty  per  centum  of  the 
average  wages  of  the  deceased  during  widowhood,  and   surviving  children 

♦L.  1916,  eh.  622,  has  amended  Workmen's  Compensation  Law,  i  16.  siibd.  2. 
to  five  the  State  Indnstilal  Commission  discretionary  power  for  appointment  of 
a  guardian  to  receive  the  compoosatlon  of  a  minor  child. 

t  Fer  tlM  fall  text  of  the  opinion  In  the  Dearborn  case,  see  p.  288. 


Digitized  by  VjOOQIC 


310        CouBT  Decisions  on  Wobkmen'b  Compensation  Law 

flhall  receive  in  some  cases  each  ten  per  cent  of  such  ages,  and  in  other  eases 
fifteen  per  cent,  providing  in  all  cases  that  the  total  amount  payable  shall 
in  no  case  exceed  sixty-six  and  two-thirds  per  cent  of  such  wages.  Subdivision 
3  provides  for  a  surviving  child  oi  for  surviving  children  where  there  is  no 
surviving  wife,  and  in  that  case  it  is  also  provided  the  aggregate  shall  in  no 
case  exceed  sixty -six  and  two-thirds  per  cent  of  the  wages.  Subdivision  4, 
upon  which  arises  the  question  here  litigated,  reads:  "If  the  amount  pay- 
able to  surviving  wife  (or  dependent  husband)  and  to  children  under  tbe  age 
of  eighteen  years  shall  be  less  in  the  aggregate  than  sixty-six  and  two- thirds 
per  centum  of  the  average  wages  of  the  deceased,  then  for  the  support  of 
grandchildren  or  brothers  and  sisters  under  the  age  of  eighteen  years,  if 
dependent  upon  the  deceased  at  the  time  of  the  accident,  fifteen  per  centum 
of  such  wages,  for  the  support  of  each  such  person  until  of  the  age  of  eighteen 
years;  and  for  the  support  of  each  parent,  or  grandparent,  of  the  deceased,  if 
dependent  upon  him  at  the  time  of  the  accident,  fifteen  per  centum  of  such 
wages  during  such  dependency.  But  in  no  case  shall  the  aggregate  amount 
payable  under  this  subdivision  exceed  the  difference  between  sixty-six  and 
two-thirds  per  centum  of  such  wages,  and  the  amount  payable  as  hereinbefore 
provided  to  surviving  wife  (or  dependent  husband)  or  for  the  support  of 
surviving  child  or  children."  The  appellants'  contention  under  this  section 
is  that  no  provision  is  made  for  a  dependent  parent  unless  the  deceased  left  a 
surviving  wife  or  children.  The  contention  appears  to  us  frivolous.  The 
evident  intent  of  the  statute  is  to  limit  all  of  the  compensation  to  ^xty-six 
and  two-thirds  per  cent  of  the  wages  of  the  deceased,  and  to  give  compensa- 
tion to  the  surviving  wife,  children,  parents  or  grandparents,  who  are  depend- 
ent, only  if  such  compensation  ean  be  brought  within  the  maximum  percentage 
allowed.  Each  parent  or  grandparent  is  allowed  fifteen  per  cent  of  such  wages 
during  his  dependency  if  the  allowance  to  the  widow  and  children  do  not  equal 
sixty-six  and  two-thirds  per  cent  of  the  wages.  This  condition  exists  where 
there  is  no  widow  or  children,  and  the  Commission  was  justified  in  awarding 
compensation  to  the  parents,  even  though  the  deceased  was  tmmarried  at  the 
time  of  his  death. 

It  is  further  claimed  that  there  can  be  no  dependence  within  the  meaning 
of  the  statute  upon  the  wages  of  a  minor.  This  contention  is  borne  out  by 
neither  reason  nor  authority.  The  parent  can  be  dependent  upon  the  support 
of  a  minor  child  just  as  much  as  upon  the  support  of  an  adult  child.  (See 
M<Un  Colliery  Co,  v.  Davies,  16  T.  L.  R.  460;  Hodgson  v.  Oicners  of  the  West 
Stanley  Colliery,  26  id.  333;  also  reported  in  3  Butterworth's  Compensation 
Cases,  260.) 

The  award  should  be  confirmed,  with  costs.  All  ooncurred.  Award  affirmed. 
Frisoia  v.  Drake  Bros.  Co.,  167  App.  Div.  496,  May  5,  1915. 

F.  Dependency  limitations.  —  The  term  "dependency"  has 
been  in  process  of  interpretation.  In  denying  compensation  to  a 
mother  in  a  certain  case  the  State  Industrial  Conmiission,  speak- 
ing through  Comfnissioner  Lyon,  ruled: 

Lton,  Commissioner:  This  is  a  claim  growing  out  of  the  death  of  James 
P.  Williams  and  there  is  no  disputing  the  fact  that  WiUiams'  death  was  the 
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remit  of  an  accident  arising  out  of  and  in  the  course  of  his  employment. 
Williams  was  an  unmarried  man  and  the  only  person  claiming  to  be  a  depend- 
ent is  his  mother,  a  lady  about  sixty  years  old.  It  appears  from  the  testi- 
mony of  the  claimant  herself,  that  at  the  time  of  her  son's  death  she  was 
possessed  of  property  of  the  clear  value  of  upwards  of  $14»000,  consisting  of 
one  piece  of  real  estate  of  the  value  of  $7,000,  mortgaged  for  $1,000;  one 
piece  of  the  value  of  $2,800,  mortgaged  for  $1,200;  one  piece  of  the  value  of 
$3,700,  mortgaged  for  $1,250;  one  piece  of  the  value  of  $3,700,  free  and  clear, 
and  $500  in  the  savings  bank.  The  son  was  about  twenty-one  years  of  age  and 
earned  $12  per  week.  The  mother's  testimony  is  that  he  gave  her  his  wages 
as  he  earned  them  and  received  from  her  in  return  his  board  and  lodging, 
clothing  and  spending  money. 

There  was  no  attempt  made  to  show  what  the  value  of  the  board  and  lodg^ 
ing  was  or  what  was  used  by  the  son  for  clothing  or  for  spending  money.  I 
am  not  at  all  sure  that  looking  at  the  expenses  of  running  a  house  for  the 
benefit  of  the  mother  and  son  in  conjunction,  the  son's  contribution  of  $12 
per  week,  or  that  part  of  it  which  was  left  after  paying  for  his  clothing 
and  spending  money,  was  anything  more  than  his  fair  share  of  the  expense. 
I  am  rather  doubtful  whether  he  contributed  to  the  support  of  his  mother  in 
any  just  sense,  but  be  that  as  it  may,  I  am  unable  to  see  how  a  mother 
who  is  possessed  of  $14,000  in  her  own  right  can  be  held  under  the  statute 
to  be  in  any  sense  dependent  upon  a  son  whose  gross  earnings  were  but 
$12  per  week.  If  the  property  of  the  mother  brings  in  a  revenue  of  5  per 
cent  it  would  give  the  mother  an  income  greater  than  the  whole  earning 
power  of  the  son,  and  if  the  $14,000  were,  by  the  mother,  invested  in  an 
annuity  for  her  own  benefit  for  life  in  any  of  the  strong  life  insurance 
companies,  it  would  give  her  a  very  much  increased  income,  and  I  cannot 
believe  the  intent  of  the  statute  was  to  compel  an  employer  to  contribute 
to  the  support  of  a  mother  in  order  that  the  mother  on  her  decease,  may 
leave  considerable  property  to  be  distributed  among  other  people  and  I 
advise  that  no  award  be  made  in  this  case  other  than  for  funeral  expenses 
of  the  deceased. 

The  Commission  acted  upon  the  foregoing  matter  in  accordance  with 
the  foregoing  opinion.  Williams  v.  Coney  Island  Construction  Co.,  S.  D.  R., 
vol.  6,  p.  346,  Nov.  24,  1915. 

In  Kolb  V.  Borden's  Condensed  Milk  Co.,  denial  of  compensa- 
tion to  a  mother  and  her  daughters  on  the  ground  of  non-depend- 
ency upon  their  son  and  brother  was  affirmed  by  the  Appellate 
Division  without  opinion:  S.  D.  R.,  vol.  4,  p.  347,  April  6,  1915 ; 
173  App.  Div.  988,  May  3,  1916. 

On  the  other  hand  the  Appellate  Division  has  ruled  that  par- 
ents supported  by  the  wages  of  minor  children,  dependents  sup- 
ported by  the  decedent  employee  voluntarily  and  dependents  sup- 
ported by  the  decedent  employee  only  partially  and  indirectly 
may  have  compensation.       The  first  point  was  determined  in 
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Friscia  v.  Drake  Bros.  Co,,  the  text  of  which  is  given  abew  em 
p.  309.  The  second  and  third  were  determined  in  the  following 
cage  of  a  young  unmarried  man  who  voluntarily  contributed  part 
of  his  wages,  ov«er  and  above  his  own  b<Mrd,  weekly  to  the  general 
maintenance  of  his  father's  family  and  in  so  doing  indiTectly 
helped  to  support  his  sister,  a  school  girl  who  earned  nothing  her- 
aelf .    The  text  of  the  decision  ib  as  follows: 

LroN,  J.:  The  principal  question  presented  by  this  appeal  is  the  rights 
of  Henrietta  L.  Waltz,  the  sister  of  the  deceased,  to  the  award  made  in  her 
iavor  by  the  Workmen's  Compensation  (Commission. 

Charles  L.  Waltz  met  an  accidental  death  while  engaged  in  a  hazardous 
occupation  as  an  employee  of  the  appell^t.  He  was  twenty-three  years  of 
age  and  unmarried.  He  had  always  lived  in  his  father's  family,  the  other 
members  of  which  at  the  time  of  his  deatli  were  his  father,  mother,  sister 
and  a  younger  brother.  The  father  was  sixty  years  of  age,  a  carpenter  by 
trade,  but  so  afflicted  was  rheumatism  as  to  be  able  to  do  little  work.  "His 
earnings,  which  were  very  small,  he  turned  over  to  his  wife  to  be  used 
toward  the  maintenance  of  the  family.  The  sister  was  a  delicate  school- 
girl, fifteen  years  of  age.  The  brother  was  about  nineteen  years  old  and 
earning  eight  or  nine  dollars  a  week,  out  of  which  he  paid  four  or  Ave 
dollars  to  his  mother  for  his  board.  The  house  was  owned  by  the  mother, 
who  was  the  housekeeper  and  managed  the  financial  affairs  of  the  family. 
The  value  of  the  house  was  not  given,  but  it  was  asssessed  for  two  thousand 
six  hundred  dollars  and  mortgaged  for  two  thousand  dollars.  The  weekly 
wage  received  by  the  deceased  was  twelve  dollars  and  ninety-eight  cents. 
Of  this  sum  he  voluntarily  paid  into  the  hands  of  his  mother  each  week  to 
assist  in  maintaining  the  family  from  eight  to  ten  dollars,  usually  the 
latter  sum.  These  contributions,  together  with  the  rental  received  from  a 
married  daughter  who  occupied  four  rooms  on  the  second  floor,  the  amount 
ol  which  was  not  stated,  seems  to  have  constituted  the  family  income.  The 
amount  was  evidently  meager  to  meet  the  necessities  to  which  it  had  to  be 
applied,  as  the  mother  stated  that  it  had  been  no  small  matter  for  lier  to 
meet  the  interest  on  the  mortgage.  The  girl  earned  nothing,  and  had  no 
independent  means  of  support.  This  fund  seems  to  have  been  the  only 
moneys  out  of  ^ieh  skelter,  board  and  clothing  w«re  furniaiied  her.  That 
the  contributions  of  the  deceased  were  in  excess  of  the  cost  of  his  nutinten- 
ance  in  the  family  is  apparent  from  the  fact  that  the  family  was  to  a  con- 
siderable extent  dependent  upon  such  contributions  for  their  maintenanee 
and  support. 

We  think,  in  view  of  these  facts,  that  the  sister,  as  well  as  the  father 
and  mother,  was  a  dependent  of  the  deceased  within  the  intent  of  the  statute. 
The  award  made  to  the  sister  was  one  dollar  and  ninety-five  cents  per 
week  until  she  shall  arrive  at  the  age  of  eighteen  years.  The  awards  to  the 
father  and  mother  were  each  also  fifteen  per  c/&bX  ol  the  wedcly  wage  of 
the  deceased,  but  were  without  limitation  as  to  time.  This  was  in  accord- 
ance with  the  Workmen's  Compensation  Law  (Consol.  Laws,  chap.  67  [Xawa 
of  1914,  chap.  41],  \  16,  subd.  4,  as  amd.  by  Laws  of  1914,  duip.  S16).   Tbai 
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the  father  and  mother  were  dependents,  we  do  not  understand  to  be  seriously 
questioned.  The  appellant  contends,  however,  that  the  si^tor  was  not  a 
dependent  within  the  meaning  of  the  statute,  for  the  reasons  that  the  moneys 
for  her  support  were  not  paid  directly  to  her  indiyidually  by  the  deceased, 
and  that  her  parents  were  legally  ehargeable  with  such  support.  If  depend- 
ent upon  the  moneys  contributed  to  her  support  by  the  deceased,  such  depend- 
ency was  not  afTected  by  the  fact  that  the  moneys  were  so  applied  by  a 
person  to  whom  they  had  been  paid  by  the  deceased  for  that  purpose.  Nor 
does  the  statute  limit  the  right  to  an  award  to  those  dependents  who  had  the 
legal  right  to  compel  the  deceased  to  furnish  them  support,  but  it  applies 
as  well  to  cases  where  the  person  was  dependent  for  support  upon  the 
voluntary  contributiona  of  the  deceased.  There  ia  no  merit  in  appellant's 
contention  that  by  reason  of  the  parents  being  legally  chargeable  with  the 
support  of  the  daughter,  the  award  to  them  must  be  deemed  to  include  any 
benefit  to  which  she  might  otherwise  be  entitled,  and  hence  that  an  award 
to  her  was  granting  douUe  compensation. 

As  well  might  it  be  claimed  that  making  an  awsird  to  the  mother  consti- 
tuted double  compensation,  and  that  her  right  to  death  benefits  was  merged 
in  his,  by  reason  of  the  legal  liability  of  the  father  for  her  support.  Sec- 
tion 16,  subdivision  4,  of  the  Workmen's  Compensation  Law  (as  amd,  $upra) 
expressly  provided  for  an  award  to  each  as  follows :  « 4.  •  •  ♦  For 
the  support  of  grandchildren  or  brothers  and  sisters  under  the  age  of  eighteen 
years,  if  dependent  upon  the  deceased  at  the  time  of  the  accident,  fifteen  per 
centum  of  such  wages  for  the  support  of  each  such  person  until  of  the  age 
oi  eighteen  years;  and  for  the  support  of  each  parent,  or  grandparent,  of  the 
deceased  if  dependent  upon  him  at  the  time  of  the  accident,  fifteen  per 
centum  of  such  wages  during  such  dependency.  ♦  ♦  •  *'  The  statute 
plainly  intended  that  the  award  to  each  person  should  be  for  the  support 
of  such  person.  It  is  made  exempt  from  all  claims  of  creditors  and  from 
levy,  execution,  attachment  or  other  remedy  for  the  recovery  and  collection 
of  a  debt,  and  this  exemption  may  not  be  waived.  (Workmen's  Compensation 
Law,  I  33.)  The  sister  was  clearly  dependent  upon  the  deceased  to  the 
extent  that  his  contributions  were  necessarily  used  for  her  support.  The 
question  of  dependency  is  one  of  fact.  The  statute  does  not  require  that 
a  person  shall  be  wholly  dependent  in  order  to  be  entitled  to  the  death 
benefit,  and  the  fact  that  the  aister  was  in  part  dependent  for  her  support 
from  sources  other  than  the  contributions  of  tho  deceased,  will  not  deprive 
her  of  the  benefit  of  the  statute.  Actual  partial  dependency  of  a  person  bear- 
ing one  of  the  several  relationships  specified  in  the  statute  will  suffice. 

We  think  the  action  of  the  Commission  in  awarding  compensation  to  the 
father,  mother  and  sister  of  the  deceased  was  ri/jlit  and  should  be  affirmed. 
Award   unanimously   affirmed.     Walz  v.   Bolbrook,   Cabot   d   Rollins   Corp,^ 

170  App.  Div.  6,  Nov.  10,  1915. 

Where  the  death  of  the  employee  is  attributable  to  another  not 
in  the  same  employ  and  a  surviving  wife  or  dependent  husband 
elects  to  bring  an  action  for  damages  under  Workmen's  Com- 
pensation Law,  §  29,  a  surviving  parent,  brother,  sister,  grand- 
parent or  grandchild,  dependent  under  Workmen's  Compensation 
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Law,  §  16,  subd.  4,  is  not  thereby  deprived  of  the  right  to  claim 
and  receive  compensation:  Cahill  v.  Terry  £  Tench,  p.  122,  above. 

A  determination  of  the  State  Industrial  Commission  that  a 
claimant  is  dependent,  if  supported  by  any  evidence,  is  final  and 
non-reviewable  by  the  courts :  Hendricks  v.  Seeman  Bros.,  above, 
p.  190. 

The  Appellate  Division  reversed  an  award  to  a  mother  in  Ger- 
many on  the  ground  that  the  evidence  of  her  dependency  was 
solely  hearsay  and  remanded  the  case  to  the  Commission  for 
further  action.  The  court  declared  that  even  the  hearsay  testi- 
mony did  not  show  whether  money  alleged  to  have  been  sent  by 
the  son  to  the  mother  was  not  simply  a  gift  or  a  discharge  of 
indebtedness.  The  case  is  illustrative  of  the  difficulties  attending 
awards  to  European  dependents  of  immigrant  workmen:  Tirre 
V.  Bush  Terminal  Co.,  below,  p.  376. 

G.  Lump  sum  awards.  —  As  a  regular  practice,  Workmen's 
Compensation  Law,  §  25,  requires  payment  of  compensation 
awards  by  instalments,  like  the  periodic  payment  of  wages.  The 
section,  however,  permits  the  State  Industrial  Commission  to  com- 
mute awards  and  pay  them  in  lump  sums  where  "  the  same  shall 
be  in  the  interest  of  justice."  The  grounds  upon  which  the  Com- 
mission grants  such  commutation  and  the  factors  that  enter  into 
it  have  been  set  forth  by  the  Secretary  of  the  Commission  in  the 
Monthly  Bulletin  of  the  State  Department  of  Labor  for  Febru- 
ary, 1916,  pp.  2  and  3.  Workmen's  Compensation  Law,  §  17, 
makes  an  exception  to  this  discretionary  power  of  the  Commis- 
sion. Under  its  provisions,  the  Commission  must  commute 
awards  to  alien  dependents  not  residing  in,  nor  about  to  depart 
from,  the  United  States  or  Canada,  when  the  insurance  carriers 
so  request.  Furthermore,  the  payment  to  them  is  fixed  at  ''one- 
half  of  the  commuted  amount  of  such  future  instalments.''  In 
tlie  case  of  D'Angelo  Smith  &  Co.  &  Locher,  Files  of  the  Com- 
mission, No.  60063,  a  laborer  having  been  killed  by  an  explosion 
of  dynamite  on  December  5,  1914,  a  year  passed  before  his  father 
and  mother,  residents  of  Italy,  were  established  to  be  his  sole 
dependents.  December  22,  1915,  the  Commission  awarded  them 
acjorued  compensation  in  the  sum  of  $237.93.     The  Department 

Digitized  by  VjOOQ IC 


Constitutional  Right  to  Damages  315 

of  Labor  paid  this  amount  out  of  a  deposit  of  the  insurance 
carrier.  The  carrier  made  application  for  a  lump  sum  award. 
The  Department  determined  the  present  value  of  the  award  to  be 
$1971.31.  A  question  arose  as  to  whether  the  $237.93  already 
paid  should  be  added  to  the  $1971.31  as  part  of  the  lump  sura. 
If  it  were,  the  parents,  under  the  one-half  provision,  would  be 
entitled  to  a  balance  of  $866.69 ;  if  it  were  not,  to  a  balance  of 
$985.66.  In  the  ensuing  correspondence  the  Secretary  of  the 
Commission,  under  date  of  March  20,  1916;  upheld  the  conten- 
tion of  the  insurance  carrier  for  the  amount  of  $8G6.66,  saying: 
^'  If  all  dependents  reside  abroad  the  Commission  has  made  com- 
mutation as  from  the  beginning  of  an  award;  but,  if  resident 
aliens  have  received  any  part  of  the  award  before  application  is 
made  for  commutation,  then  such  commutation  includes  only 
such  part  of  the  award  unpaid,  i.  e.,  future  instalments." 

H.  Non-coverage  of  dependents  over  eighteen, —  The  Work- 
men's Compensation  Law  provides  no  death  benefits  for  dependent 
children  over  eighteen,  brothers  or  sisters  over  eighteen,  adult 
kindred  other  than  parents  or  grandparents,  or  non-relatives. 
Cases  of  dependency  of  such  adults  due  to  ill-health  or  crippled 
condition  are  not  uncommon.  From  the  omission  of  this  class 
of  dependents  has  come  a  most  important  and  far-reaching  deci- 
sion of  the  Court  of  Appeals  interpretative  of  the  Constitution  of 
New  York.  In  Shanahan  v.  Monarch  Engineering  Co.  an  adult 
sister  brought  action  under  sections  1902-1908  of  the  Code  of 
Civil  Procedure  for  pecuniary  loss  through  death  of  her  brother. 
The  Supreme  Court,  in  Erie  Special  Term,  construed  sections 
18  and  19  of  the  Constitution  together  and  held  that  the  language 
of  section  19,  and  of  Workmen's  Compensation  Law,  §  11,  making 
the  employer's  liability  to  pay  compensation  exclusive  of  all  other 
liabilities  meant  simply  possession  of  an  exclusive  liability  and 
remedy  by  persons  specified  in  the  Workmen's  Compensation  Law 
and  that  the  common  law  right  of  action,  as  established  by  section 
18  of  the  Constitution,  remained  to  persons  not  specified  in  the 
Workmen's  Compensation  Law.  This  trial  term  opinion  is  as 
follows: 

Whkeueb^  J.:     The  plaintiff  alleges  in  her  complaint,  that  her  intestate, 
Michael  Shanahan,  was  in  the  employ  of  the  defendant  as  an  iron  worker. 
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and  enga^d  on  a  scaffold  at  or  near  the  top  of  a  building  in  process  of  coii> 
struction.  That  owing  to  the  negligence  of  the  defendant  in  failing  to  prop- 
erly construct  and  guard  said  scafTold  the  plaintifiTs  intestate  fell  to  the 
ground  and  was  instantly  killed. 

The  complaint  alleges  the  intestate  left  him  surviving,  as  his  onlj  heirs-ai- 
law  and  next  of  kin,  three  sisters  and  one  brother,  and  no  widow,  father  or 
mother  or  descendants.  The  action  is  prosecuted  for  the  benefit  of  the  sisters 
and  brother,  as  provided  by  section  1902  of  the  Code  of  Civil  Procedure,  for 
the  pecuniary  loss  alleged  to  have  been  sustained  by  them  through  the  death 
of  their  brother. 

The  answer  interposed  by  the  defendant  denies  n^ligeace,  and  as  a  further 
defense  sets  forth  the  provisions  of  chapter  816  of  the  Laws  of  1913,  as  reen- 
acted  by  chapter  41  of  the  Laws  of  1914,  and  amended  by  chapter  316  of  the 
Laws  of  1914,  commonly  known  as  the  Workmen's  Compensation  Law.  It 
alleges  that  the  intestate,  at  the  time  of  receiving  the  injuries  resulting  in  hia 
death,  was  engaged  in  work  within  and  under  the  provisions  of  the  Workmen'^ 
Compensation  Law,  and  that  by  the  terms  of  said  act  the  defendant,  upon 
securing  the  payment  of  the  compensation  therein  provided,  thereby  became 
and  was  relieved  of  all  liability  for  personal  injuries  or  death  sustained  by 
its  employees,  and  particularly  for  any  liability  because  of  the  death  of  plain- 
tiff's intestate,  Michael  Shanahan. 

To  this  portion  of  the  defendant's  answer  the  plaintiff  demurs  on  the  ground 
that  it  is  insufficient  in  law  on  the  face  thereof  to  constitute  a  valid  and  legal 
defense. 

The  question  raised  by  the  demurrer  is  whether,  in  view  of  the  provisions 
of  the  Workmen's  Compensation  Law,  the  plaintiff  can  maintain  this  action. 
The  act  in  question  provides  as  follows: 

"  §  16.  Death  Benefits.—  If  the  injury  causes  death,  the  compensation  shall 
be  known  as  a  '  death  benefit,'  and  shall  be  payable  in  the  amount  and  to  or 
for  the  benefit  of  the  persons  following: 

"  1.  Reasonable  funeral  expenses,  not  exceeding  one  hundred  dollars." 

The  act  then  proceeds  to  specify  the  persons  to  whom  the  benefit  shall  be 
paid,  to  wit,  to  a  surviving  wife  or  dependent  husband,  and  to  surviving 
children,  grand-children,  parents  and  grandparents,  according  to  the  circum- 
stances of  the  particular  case. 

The  statute  makes  no  provision  for  the  payment  of  any  benefit  whatever  t« 
surviving  brothers  and  sisters,  but  does  declare,  in  section  11  of  the  act,  that: 
"The  liability  prescribed  •  ♦  ♦  shall  be  eoDcluaive*'  except  where  the 
employer  fails  to  secure  compensation  to  his  employees  in  the  manner  pre- 
scribed by  the  act.*  It  is  contended,  therefore,  by  the  defendant,  that  hav- 
ing complied  with  the  requirements  of  the  act  no  liability  exists  to  the  plain* 
tiff  in  this  action. 

On  the  other  hand,  the  plaintiff  insists  that,  inasmuch  as  the  Compensation 
Law  fails  to  provide  any  benefit  for  brothers  and  sisters,  it  should  not  be  con- 
strued to  take  away  a  right  of  action  for  their  benefit,  and  if  it  does  under- 
take to  exclude  them  from  any  right  of  action  for  their  brother's  death,  to 
that  extent  the  act  is  unconstitutional  and  void. 


*  In  maklnr  this  statement  tbe  court  deoMless  mesnt  adult  brofhera  and  risters. 
The  statute,  f  16,  snbd.  4,  provides  benefits  for  dependent  brotheis  and  iristen  «»* 
are  nnder  the  Sfe  of  elgnteen  years. 
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At  common  law  there  exists  no  eauae  of  aetloii  for  the  negligent  causing  of 
the  death  of  a  peraon.  S«ch  a  right  of  setioii,  however,  was  created  by  chap- 
ter 450  of  the  Laws  of  1847.  By  chapter  2S6  of  the  Laws  of  1840,  the  amount 
recoverable  was  limited  to  $5,000.  By  chapter  78  of  the  Laws  of  1870,  a 
proTision  was  added  that  in  such  an  action  interest  should  be  added  to  the 
verdict  from  the  time  of  death.  Such  was  the  condition  of  the  law  when  the 
Constitution  of  1895  was  adopted. 

By  that  Constitution  (article  I,  §  18),  it  was  declared  that:  "The  right  of 
action  now  existing  to  recover  damages  for  injuries  resulting  in  death,  shall 
never  be  abrogated;  and  the  amount  recoverable  shall  not  be  subject  to  any 
statutory  limitation." 

What  was  before  a  mere  statutory  right  thus  became  a  constitutional  right. 
The  statutory  right  as  it  existed  at  the  time  of  the  adoption  of  the  clause 
of  the  Constitution  quoted  provided  for  a  right  of  action  for  the  benefit  of 
brothers  and  sisters  in  certain  contingencies  —  for  the  statute  then  in  force 
provided  the  amount  recovered  in  the  name  of  the  personal  representative 
should  "  be  for  the  exclusive  benefit  of  the  husband  or  widow  or  next  of  kin 
•  •  •  in  the  proportion  now  provided  by  law  in  relation  to  the  distribution 
of  personal  property  of  persons  dying  intestate."    Laws  of  1870,  clmp.  78. 

This  statutory  rule  of  distribution  of  the  proceeds  of  a  recovery  in  death 
eases  remained  practically  unchanged  until  1011,  when  section  1903  of  the 
Code  of  Civil  Procedure  was  amended,  modifying  the  method  of  distribution 
by  providing  that  "  in  case  the  decedent  shall  have  left  him  surviving  a  wife 
or  husband,  but  bo  children,  the  damages  recovered  shall  be  for  the  sole  bene- 
fit of  such  wife  or  husband."  Laws  of  1911,  chap.  122.  So  that,  in  such  an 
event,  brothers  and  sisters,  by  the  amendment  quoted,  although  next  of  kin, 
are  prevented  from  sharing  in  the  distribution,  the  entire  amount  in  such 
ease  going  to  the  wife  or  husband. 

The  statute  law  in  reference  to  the  right  of  recovery  for  death,  and  the  mode 
-of  distribution  of  the  recovery,  remained  practically  unchanged  from  that  time 
until,  in  1913,  section  19  was  added  to  the  Constitution  by  further  amendment. 
This  section  provides  as  follows :  "  Nothing  contained  in  this  Constitution 
shall  be  construed  to  limit  the  power  of  the  Legislature  to  enact  laws  for  the 
protection  of  the  lives,  health,  or  safety  of  employees;  or  for  the  payment, 
either  by  employers,  or  by  employers  and  employees  or  otherwise,  either 
directly  or  through  a  State  or  other  system  of  insurance  or  otherwise,  of 
compensation  for  injuries  to  employees  or  for  death  of  employees  resulting 
from  such  injuries  without  regard  to  fault  as  a  cause  thereof,  except  where 
the  injury  is  occasioned  by  the  wilful  intention  of  the  injured  employee  to 
bring  about  the  injury  or  death  of  himself  or  of  another,  or  where  the  injury 
results  solely  from  the  intoxication  of  the  injured  employee  while  on  duty ;  or 
for  the  adjustment,  determination  and  settlement,  with  or  without  trial  by 
jury,  of  issues  which  may  arise  under  such  legislation;  or  to  provide  that  the 
right  of  auch  compcTisafion,  and  the  remedy  therefor  shall  he  exclusive  of  all 
other  rights  and  remedies  for  injuries  to  employees  or  for  death  resulting 
from  such  injuries;  or  to  provide  that  the  amount  of  such  compensation 
for  death  shall  not  exceed  a  fixed  or  determinable  sum;  provided  that  all 
moneys  paid  by  an  employer  to  his  employees  or  their  legal  representatives, 
by  reason  of  the  enactment  of  any  of  the  laws  herein  authorized,  shall  be 
held  to  be  a  proper  charge  in  the  cost  of  operating  the  business  of  the 
employer." 
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In  pursuance  of  the  power  and  authority  thus  conferred,  the  legUlature 
passed  the  Workmen's  Compensation  Law  above  referred  to.  Sections  KV 
and  11  of  this  act  provide  as  follows: 

"  §  10.  Every  employer  subject  to  the  provisions  of  this  chapter  shall  pay 
or  provide,  as  required  by  this  chapter,  compensation  according  to  the 
schedules  of  this  article  for  the  disability  or  death  of  his  employee  resulting 
from  an  accidental  personal  injury  sifetained  by  the  employee  arising  out  of 
and  in  the  course  of  his  employment,  without  regard  to  fault  as  a  cause  of 
such  injury.    •     ♦    • 

"  §  11.  The  liability  prescribed  by  the  last  preceding  section  shall  be  exclu- 
sive, except  that  if  an  employer  fail  to  secure  the  payment  of  compensation  for 
his  injured  employees  and  their  dependents  as  provided  in  section  fifty  of  this 
chapter^  an  injured  employee  or  his  legal  representative  in  case  death  results 
from  the  injury,  may,  at  his  option,  elect  to  claim  compensation  under  this 
chapter^  or  to  maintain  an  action  in  the  courts  for  damages  on  account  of  such 
injury." 

This  act  makes  no  provision  for  any  death  benefit  to  brothers  or  sisters 
in  the  event  the  deceased  died  leaving  no  husband  or  wife,  descendants,  parents 
or  grandparents;  and  the  defendant  contends  that  in  the  absence  of  such  a 
provision,  and  in  view  of  the  fact  that  the  act  declares  that:  "The  liability 
prescribed  by  the  last  preceding  section,  shall  be  exclusive"  (|  11),  the 
plaintiff  cannot  recover  in  this  action. 

On  the  other  hand,  the  plaintiff  contends  that  if  the  Compensation  Law  is 
to  be  deemed  in  terms  exclusive  of  any  and  all  other  remedies  than  such  as  are 
given  for  the  parties  named  in  the  schedules,  it  undertakes  to  illegally  deprive 
the  plaintiff  of  a  constitutional  right. 

A  sister  or  brother  may  be  wholly  dependent  on  deceased  for  support,  and 
suffer  serious  pecuniary  loss  by  his  death,  and  yet  the  Compensation  Law  would 
leave  his  sisters  and  brothers  without  remedy  if  the  defendant's  contention  is 
to  prevail. 

Where  such  is  the  effect  of  the  statute,  when  death  cornea  to  an  employee 
leaving  only  brothers  and  sisters  him  surviving,  and  the  employer  ia  relieved 
from  liability  to  contribute  to  any  one  whatever,  in  such  a  case  can  it  be 
fairly  said  it  does  not  violate  section  18  of  the  Constitution  declaring,  '*  the 
right  of  action  now  existing  to  recover  damages  for  injuries  resulting  in 
death  shall  never  be  abrogated."  If  it  can  be  done,  then  the  legislature  could 
go  a  step  further,  and  by  amendment  to  section  1003  of  the  Code  of  Civil 
Procedure  provide  that  the  recovery  in  death  cases  should  go  to  a  wife  and 
husband  alone,  to  the  exclusion  of  all  other  persons.  It  seems  to  the  court 
that  such  an  amendment  would  be  violative  of  the  letter  and  purpose  of  sec- 
tion 18  of  the  Constitution,  unless  section  19  which  follows  authorizes  such  an 
exclusion  in  a  general  compensation  scheme.  Section  19  of  the  Constitution 
gives  to  the  legislature  power  to  provide,  by  a  workmen's  compensation  law, 
that  "  the  right  of  such  compensation  and  the  remedy  therefor  shall  be  exclu- 
sive of  all  other  rights  and  remedies  to  employees  or  for  death  resulting  from 
such  injuries." 

Does  this  clause  mean  anything  more  than  that  where  the  legislature,  by 
such  a  law,  provides  for  compeneation  to  those  named  in  the  act,  such  com- 
pensation and  remedy  shall  be  exclusive  as  to  them,  and  as  to  them  alone  t 
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It  would  seem  that  section  19  of  the  Constitution  is  capable  of  such  a  con- 
struction, and  should  be  given  it,  where  it  becomes  necessary  to  do  so  in 
order  to  preserve  substantial  rights  theretofore  existing  in  favor  of  next  of 
kin.  This  we  understand  to  be  the  purpose  and  mandate  of  section  18  of  the 
Constitution,  which  is  to  be  read  and  construed  in  connection  with  section 
19,  authorizing  the  passage  of  a  workmen's  compensation  law.  At  least,  the 
purpose  and  intent  to  cut  off  and  foreclose  any  such  right  to  participate 
should  clearly  appear  before  a  clause,  either  in  the  Constitution  or  in  a  statute, 
should  be  given  such  a  construction. 

When  we  come  to  the  consideration  of  the  law  itself,  we  find  that  the 
statute  reads: 

"  S  10.  Every  employer  subject  to  the  provisions  of  this  chapter  shall  pay 
or  provide,  as  required  by  this  chapter,  compensation  according  to  the  schedules 
of  this  article  for  the  disability  or  death  of  his  employee  resulting  from  an 
accidental  personal  injury  sustained  by  the  employee  arising  out  of  and  in 
the  course  of  his  employment  without  regard  to  fault  as  a  cause  of  such 
injury.     •     ♦     • 

"  §  11.  The  liability  prescribed  by  the  last  preceding  section  shall  be  exclu- 
sive, except  that  if  an  employer  fail  to  eecure  the  payment  of  compensation  for 
his  injured  employee  and  their  dependents,  as  provided  in  section  fifty  of  this 
chapter,  an  injured  employee,  or  his  legal  representative  in  case  death  results 
from  the  injury,  may,  at  his  option,  elect  to  claim  compensation  under  this 
chapter,  or  to  maintain  an  action  in  the  courts  for  damages  on  account  of  such 
injury." 

The  compensation  mentioned  in  these  sections  is  the  compensation  secured 
and  to  be  paid  to  the  individuals  specified  in  the  schedules  of  the  act,  and  when 
in  section  11  the  act  declares:  "The  liability  prescribed  by  the  last  preceding 
section  shall  be  exclusive,"  was  it  intended  to  deny  to  others  all  rights  of 
action,  or  simply  to  declare  that  the  amount  required  to  be  paid,  and  the 
method  by  which  payment  is  secured,  shall  be  the  exclusive  liability  and 
remedy  those  specified  shall  possess?  While  the  queetion  is  not  free  from 
doubt,  we  are  inclined  to  the  latter  view  of  the  case.  In  this  we  are  sustained, 
partially,  at  least,  by  the  very  recent  decision  of  the  Appellate  Division  of  the 
first  department,  in  Shinnick  v.  Clover  Farms  Co.,  169  App.  Div.  236. 

In  that  case,  the  plaintiff's  ear  was  partially  bitten  off  by  a  vicious  horse. 
He  sued  his  employer  alleging  a  common  law  liability  on  the  ground  of  negli- 
gence. The  defendant  demurred,  relying  on  the  provisions  of  the  Workmen's 
Compensation  Law  as  a  bar  to  the  action.  The  schedule  of  injuries  in  that 
act  for  which  compensation  is  to  be  made  by  the  employer  did  not  specify  or 
include  any  compensation  for  injury  to  the  ear.  The  court,  however,  held  that 
in  such  a  case  the  common  law  right  of  action  still  remained,  notwithstand- 
ing the  language  of  the  statute  saying  the  liability  created  by  the  statute 
should  be  exclusive. 

We  are  of  the  opinion,  therefore,  for  the  reasons  stated,  the  demurrer  should 
be  sustained,  with  costs  of  the  demurrer  to  the  plaintiff.  Demurrer  sustained, 
with  costs.  Bhanahan  v.  Monarch  Engineering  Co,,  92  Misc.  466,  December, 
1915. 

Four  months  later  the  Appellate  Division,  Fourth  Department, 
affirmed  the  judgment  and  order  of  the  Special  Term.    The  court 
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held  that  in  enacting  section  19  of  the  Oonstitntion  the  Legisla- 
ture and  the  People  of  New  York  did  not  intend  to  take  away 
the  right  of  action  in  death  cases  to  recover  damages,  as  secured 
in  section  18  of  the  Constitution,  without  providing  a  substitute 
therefor.    The  court  said: 

Kritse,  p.  J.:  The  qnestion  presented  by  the  plaintiff's  demmrer  to  the 
defendant's  second  separate  answer  is  whether  the  VTorkmen's  Compensation 
Law  (Consol.  Laws,  chap.  67  [Laws  of  1914,  chap.  41],  as  amd.  hy  Laws  of 
1914,  chap.  316)  prevents  a  recovery  for  the  pecuniary  loss  sustained  by  the 
surviving  sisters  and  brother  of  the  plaintiff's  intestate  as  is  provided  by  sec- 
tion 1902  et  seq,  of  the  Code  of  Civil  Procedure. 

The  learned  justice  at  Special  Term  held  that  it  does  not,  and  sustained  the 
demurrer.     (2  Misc.  Rep.  466.)     We  have  reached  the  same  conclusion. 

We  are  of  the  opinion  that  the  right  of  action  to  recover  damages  for  the 
death  of  a  person,  as  it  existed  at  the  time  of  the  adoption  of  section  18  of 
article  1  of  the  Constitution  (which  declared  that  such  right  should  never 
be  abrogated),  is  not  affected  by  section  19  of  that  article,  adopted  November.. 
1913,  amending  the  Constitution  so  as  to  permit  the  enactment  of  the  Work- 
men's Compensation  Law,  save  as  that  law  makes  provision  for  compensation  to 
a  person  who  otherwise  would  be  entitled  to  a  recovery  in  an  action  like  this, 
and  that  the  rights  of  the  sisters  and  brother  in  this  case  are  not  affected 
by  the  provision  contained  in  section  11  of  the  Workmen's  Compensation  I-aw 
(as  amd.  supra),  which  makes  the  liability  prescribed  by  section  10  of  that 
act  exclusive.  I  think  it  was  not  intended  by  the  amendment  to  the  Con- 
stitution or  by  the  Workmen's  Compensation  Law  passed  thereunder,  to  take 
away  the  right  of  action  in  death  cases  to  recover  damages,  without  provid- 
ing a  Bubstitnte  therefor. 

The  intestate  left  him  surviving  no  widow,  no  father  or  mother  and  no 
descendants.  His  only  next  of  kin  surviving  him  are  the  sisters  and  brother 
named  in  the  complaint,  and  it  is  their  loss,  resulting  from  the  death  of  their 
brother,  occasioned  through  the  fault  of  the  defendant,  his  employer,  for  which 
the  action  is  brought. 

While  provision  is  made  by  the  Workmen's  Compensation  Law  for  com- 
pensation under  certain  contingencies  to  dependent  brothers  and  sisters  under 
the  age  of  eighteen  years  (§  16,  subd.  4,  as  amd.  supra) ,  it  does  not  appear 
that  the  sisters  and  brother  for  whose  benefit  this  action  is  brought  «re  under 
that  age.  Indeed,  it  was  conceded  upon  the  argument  that  they  were  not 
So  that,  unless  this  action  may  be  maintained,  no  right  to  recover  damsges 
for  the  negligent  killing  of  the  intestate  exists  at  all. 

I  think  the  right  of  the  persons  for  whose  benefit  this  action  is  brought 
is  not  affected  by  the  Workmen's  Compensation  Law,  but  remains  as  though 
that  act  had  not  been  passed.  This  view,  I  think,  is  in  accord  with  the 
reasoning  of  Mr.  Justice  Soott  in  8hinnick  v.  Clover  Farms  Company  (169 
App.  Div.  236),  where  the  determination  of  the  Appellate  Term  is  unanimoualj 
affirmed. 

The  interlocutory  judgment  and  order  appealed  from  should  be  affiraied, 
with  costs.    All  concurred,  except  De  Angelis,  J.,  who  dissented. 
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Interlocutory  judgment  affirmed,  with  oostt,  with  leave  to  the  defendant  to 
plead  oyer  within  twenty  days  upon  payment  of  the  costs  of  the  demurrer  and 
of  this  appeal.  Shanahan  ▼.  Monarch  Sngineermg  Oo,,  172  App.  Div.  22 1» 
AprU  19,  1»1«. 

Following  upon  these  decisions  the  L^slature  in  May,  1916, 
modified  Workmen's  Compensation  Law,  §  11,  by  inserting 
therein  the  words  "  and  in  place  of  any  other  liability  whatsoever, 
to  such  employee,  his  personal  representatives,  husband,  parents, 
dependents  or  next  of  kin,  or  anyone  otherwise  entitled  to  recover 
damages,  at  common  law  or  otherwise  on  account  of  such  injury 
or  death.''  The  Shanahan  case  having  been  carried  to  the  Court 
of  Appeals,  a  decision  was  handed  down,  December  28,  1916, 
reversing  the  decisions  of  the  two  lower  courts.  The  Court  of 
Appeals  holds  that  the  Workmen's  Compensation  Law  ^^  covers 
the  entire  field  of  remedy  for  death  cases  "  and  that  the  remedy 
for  uimecessary  restriction  of  the  classes  benefited  in  death  cases 
is  amendment  of  the  Workmen's  Compensation  Law  by  the  Legis- 
latare.  Kelative  to  employers  complying  with  the  compensation 
law,  section  19  of  the  Constitution  impliedly  repeals  section  18. 
The  court  points  out  that  section  19  also  overrides  the  constitu- 
tional provisions  against  taking  property  without  due  process  of 
law.  In  so  holding,  the  court  is  not  unanimous.  The  majority 
opinion  and  the  brief  minority  opinion  are  as  follows: 

Pound,  J.:  A  demurrer  to  one  of  the  defenses  in  this  action  as  insufficient 
has  been  sustained.  The  pleadings  upon  which  this  decision  has  been  based 
disclose  the  foUowing  facts: 

.This  action  is  brought  under  the  provisions  of  sections  1902-1908  of  the 
Code  of  Civil  Procedure  to  recover  damages  for  the  benefit  of  the  next  of  kin 
of  Shanahan,  claimed  to  have  been  caused  by  his  death  while  in  the  employ 
of  the  defendant,  resulting  from  the  negligence  of  the  latter.  Shanahan  at  the 
time  of  his  death  was  engaged  in  a  class  of  work  to  which  the  Workmen's 
Compensation  Law  applied  and  would  have  provided  compensation  for  a 
widow  or  certain  designated  next  of  kin  if  he  had  left  them,  and  the  defend- 
ant as  employer  had  complied  with  the  requirements  of  the  statute.  Shana^ 
ban,  however,  left  no  widow  or  next  of  kin  meeting  the  description  of  those 
entitled  to  compensation  under  the  act,  his  next  of  kin  in  whose  behalf  this 
action  is  brought  being  adult  brothers  and  sisters  who  are  not  entitled  to 
compensation  under  the  act.  The  answer  which  has  been  held  insufficient  set 
np  the  Compensation  Law  as  a  bar  to  this  action,  and  thereby  the  question 
has  been  presented  which  we  are  called  on  to  determine  —  whether  the 
Workmen's  Compenaation  Law  in  the  classes  of  employment  therein  enumer- 
ated, when  an  employer  complies  with  its  requirements,  provides  a  right  of 
compensation  for  death  and  a  remedy  therefor  which  are  exclusive  of  all 

11 
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other  rights  or  remedies,  even  though  it  happens  in  a  particular  case  that 
the  deoedent  has  left  no  widow  or  next  of  kin  who  are  entitled  to  benefits 
under  the  act,  but  has  left  next  of  kin  not  entitled  to  such  benefits. 

The  statutory  provisions  which  for  many  years  before  the  enactment  of 
the  Workmen's  Ck)mpensation  Law  permitted  the  present  form  of  action  to 
be  maintained  against  an  employer  to  recover  damages  on  behalf  of  the 
next  of  kin  of  an  employee  who  had  met  his  death  as  the  result  of  his 
employer's  n^ligence,  were  deemed  so  important  that  the  right  of  action 
was  in  1894  protected  by  a  constitutional  proviarion.  Section  18  of  article  I 
of  the  State  Constitution  provided:  "The  right  of  action  now  existing  to 
recover  damages  for  injuries  resulting  in  death,  shall  never  be  abrogated; 
and  the  amount  recoverable  shall  not  be  subject  to  any  statutory  limitation." 
At  the  time  this  amendment  was  adopted  our  statutes  defined  next  of  kin  in 
whose  behalf  such  action  might  be  maintained  and  included  adult  brothers 
and  sisters.     (Code  Civ.  Pro.  S  1903.) 

In  defense  of  the  present  Compensation  Law  against  any  charge  of  uncon- 
stitutional interference  with  the  rights  thus  secured,  it  is  urged  that  ^diile 
this  constitutional  provision  prohibited  the  abrogation  of  a  "  cause  of  action  " 
arising  from  the  negligent  killing  of  an  employee,  the  legislature  was  not 
thereby  inhibited  from  changing  the  classes  of  persons  in  whose  behalf  ss 
next  of  kin  such  cause  of  action  might  be  enforced,  and  that,  therefore,  the 
Compensation  Law  may  be  regarded  as  merely  changing  the  definition  of 
next  of  kin  who  are  entitled  to  relief  in  case  of  death  by  dropping  therefrom 
adult  brothers  and  sisters.  Amendments  in  respect  of  the  persons  who 
should  be  entitled  to  damages  which  might  be  collected  under  the  statute 
which  have  thus  far  been  unchallenged  in  the  courte  are  referred  to  as  sus- 
taining this  view,  and  they  do  perhaps  furnish  support  for  it.  Thus  Laws 
of  1913,  chapter  756,  provides  that  the  term  "next  of  kin"  shall  mean  both 
the  father  a^  the  mother  in  certain  cases,  and  Laws  of  19 II,  chapter  122, 
excluded  the  next  of  kin,  e.  g.,  the  father,  in  favor  of  the  wife  or  husband 
in  certain  cases.  In  the  view  which  I  take  of  the  later  constitutional  amend- 
ment and  of  the  provisions  of  the  Compensation  Law  adopted  in  pursuance 
thereof,  it  will  not  be  necessary  to  decide  this  proposition. 

In  1910  the  first  Workmen's  Compensation  Law  was  passed  (L.  1910,  ch. 
674).  It  was  held  to  be  unconstitutional  because  it  imposed  liability 
without  fault  and  thus  took  property  without  due  process  of  law.  (/vet  v. 
South  Buffalo  Ry,  Co,,  201  N.  Y.  271.)  Thereafter  in  1913  the  amendment 
to  the  Constitution  was  made  (art.  1,  section  19),  which  gave  to  the  legis- 
lature plenary  power  to  enact  workm^'s  ccmipensation  laws.  So  far  as 
material  it  reads  as  follows:  "Nothing  contained  in  this  Cotistituiion  shall 
be  construed  to  limit  the  power  of  the  legislature  to  enact  law«  for  the 
protection  of  the  lives,  health,  or  safety  of  employees;  or  for  the  payment, 
either  by  employers,  or  by  employers  and  employees  or  otiierwiae,  either 
directly  or  through  a  state  or  other  system  of  insurance  or  otherwise,  of 
compensation  for  injuries  to  employees  or  for  death  of  employees  resulting 
from  such  injuries  without  regard  to  fault  as  a  cause  thereof,  *  *  *  or 
to  provide  that  the  right  of  9ueh  compensation,  and  the  remedy  therefor 
shall  he  ewclusiffe  of  all  other  rights  and  remedies  for  injuries  to  employees 
or  for  death  resulting  from  such  injuries;  or  to  provide  that  the  amount  of 
such  compensation  for  death  shall  not  eaoceed  a  fwed  or  determnahle  sum; 
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provided  tliat  all  moneys  paid  by  an  employer  to  hie  employees  or  their 
legal  repreaentatiyea,  by  reaaon  of  the  enactment  of  any  of  the  laws  herein 
authorised,  shall  be  held  to  be  a  proper  charge  in  the  cost  of  operating  the 
business  of  the  employer."  Thereafter  the  present  Workmen's  Compensation 
Law  was  passed  (L.  1914,  ch.  41). 

At  the  times  involved  in  this  action  section  10  of  the  law  read  in  part: 
''Liability  for  compensation.  Every  employer  subject  to  the  provisions  of 
this  chapter  shall  pay  or  provide  as  required  by  this  chapter  compensation 
according  to  the  schedules  of  this  article  for  the  disability  or  death  of  his 
employee  resulting  from  an  accidental  personal  injury  sustained  by  the 
employee  arising  out  of  and  in  the  course  of  his  employment,  without  regard 
to  fault  as  a  cause  of  such  injury,  except  where  the  injury  is  occasioned  by 
the  willful  intention  of  the  injured  employee  to  bring  about  the  injury  or 
death  of  himself  or  of  another,  or  where  the  injury  results  solely  from  the 
intoxication  of  the  injured  employee  while  on  duty." 

Section  11  provided:  ''Alternative  remedy.  The  Uahility  preMcrihed  by 
the  last  preoedmg  seotton  shall  he  ewoluHoe,  except  that  if  an  employer  fail 
to  secure  the  payment  of  compensation  for  his  injured  employees  and  their 
dependents  as  provided  in  section  fifty  of  this  chapter,  an  injured  employee, 
or  his  legal  representative  in  case  death  results  from  the  injury,  may,  at 
his  option,  elect  to  claim  compensation  under  this  chapter,  or  to  maintain 
an  action  in  the  courts  for  damages  on  account  of  such  injury.    •    •    •  " 

Secticm  16,  under  the  title  "  Death  benefits,"  provided  that  in  cases  where 
the  injury  caused  death,  the  compensation  should  be  known  as  a  death  benefit 
and  should  be  payable,  first  in  aatiafaetion  of  reasonable  funeral  ezpenees 
not  exceeding  one  hundred  dollara  and  thereafter  in  the  amounts  and  to 
the  persons  therein  named,  including,  under  the  conditions  and  with  the 
rights  of  priority  fixed  by  the  section,  a  surviving  vnfe,  or  a  dependent 
husband  and  children  under  the  age  of  eighteen  years,  until  they  shall  reach 
the  age  of  eighteen  years;  dependent  parents  and  grandparents. 

Subdivision  4  specially  provided  that  "  If  the  amount  payable  to  surviving 
wife  (or  dependent  husband)  and  to  children  under  the  age  of  eighteen  years 
shall  be  less  in  the  aggregate  than  sixty-«ix  and  two-thirds  per  centum  oi 
the  average  wages  of  the  deceased,  then  for  the  support  of  grandchildren  or 
brothers  and  sisters  under  the  age  of  eighteen  years,  if  dependent  upon  the 
deceased  at  the  time  of  the '  accident,  fifteen  per  centum  of  such  wages  for 
the  support  of  each  such  person  until  ol  the  age  of  eighteen  years;  and 
for  the  support  of  each  parent,  or  grandparent,  of  tiie  deceased  if  dependent 
upon  him  at  the  time  of  the  accident,  fifteen  per  centum  of  such  wages 
during  such  dependency.  But  in  no  case  shall  the  aggregate  amount  payable 
under  this  subdivision  exceed  the  difference  between  sixty-six  and  two-thirds 
per  centum  of  such  wages,  and  the  amount  payable  as  hereinbefore  provided 
to  surviving  wife  (or  dependent  husband)  or  for  the  support  of  surviving 
child  or  children." 

The  constitutional  amendment  added  in  1913  overrides  all  else  in  the  State 
Constitution.  "Nothing  contained  in  this  Constitution  shall  be  construed 
to  limit  the  power  of  the  legislature  to  enact"  (employees'  compensation 
laws)  is  the  oomprehensive  language  used  and  this  excludes  iAte  limitations 
of  section  18  of  article  1  relative  to  damages  for  injuries  causing  death  as 
well  as  the  limitations  of  section  •  of  artiols  1  relatiTe  to  taking  property 
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without  due  process  of  law.  It  permits  the  legislature  to  fix  the  right  to 
compensation  to  be  paid  by  an  employer  for  death  resulting  to  an  employee 
from  injuries  received  in  the  course  of  his  employment  and  to  provide  that 
"  the  right  of  such  compensation,  and  the  remedy  therefor  shall  he  exclusive 
of  all  other  rights  and  remedies  *  *  *  for  death."  It  authorizes  the 
legislature  to  adopt  an  employee's  compensation  syertem  and  to  define  who 
should  be  entitled  to  relief  for  damages  without  any  state  constitutional 
limitation  whatever. 

The  statute  which  was  adopted  in  pursuance  of  this  constitutional  amend- 
ment clearly  provides  that  the  liability  provided  shaU  be  exclusive  of  ail 
other  ri^ts  and  remedies  except  as  in  section  11,  supra. 

We  have  the  provision  that  *'  Every  employer  subject  to  the  provisions  of 
this  chapter  shall  pay  ot  provide  *  *  *  compensation  according  to  the 
schedules  of  this  article  for  the  disability  or  death  of  his  employees 
•  *  *."  (Section  10.)  The  sdiedules  so  referred  to  said:  "  If  tbs  injury 
causes  death,  the  compensation  shall  be  known  as  a  death  b^iefit  and  shall  be 
payable"  (Section  16)  in  the  amount  and  to  the  persons  fixed.  Thus  we 
have  the  fundamental  provision  of  liability  for  the  payment  of  a  certain 
amount  in  a  case  of  death  which  is  to  be  the  compensation  therefor  and  to 
be  distributed  amongst  the  persons  designated.  A  certain  liability  is  imposed 
for  death,  and  that  liability  exclusive.  No  other  responsibility  is  left  which 
springs  from  the  occurrence  upon  which  liability  rests  —  death  —  aitd  the 
effect  of  the  compensation  ae  a  satisfaction  of  all  other  claims  is  in  no  way 
limited  or  impaired  by  the  circumstances  of  the  identity  of  the  persons  to 
whom  it  is  paid  or  because  in  a  given  case  no  one  survives  to  take  advantage 
of  the  statute.  The  exception  to  the  rule  of  compensation  as  an  exclusive 
remedy  emphasizes  the  meaning  and  force  of  the  rule.  If  an  employer  fails 
to  secure  the  payment  of  the  compensation  to  his  employees  snd  their  depend- 
ents as  required  by  the  statute,  *'  an  injured  employee,  or  his  legal  representa- 
tives in  case  death  results  •  *  *  may  *  *  *  maintain  an  action  in 
the  courts  for  damages."  That  is,  if  the  employer  fails  to  comply  with  the 
statute,  he  is  subjected  to  such  an  action  as  the  present  one  as  a  penalty. 

This  legislation  may  or  may  not  be  condemned  ae  ill-considered  or  unjust 
in  its  bearing  upon  the  present  next  of  kin.  Brothers  and  sisters  as  a  class 
and  as  proper  next  of  kin  to  be  considered  under  the  Compensation  Law 
were  not  overlooked.  They  are  provided  for  under  certain  conditions  in  ease 
they  are  under  eighteen  years  of  age  and  dependents.  (Section  .16.)  The 
same  condition  in  respect  to  age  is  observed  in  the  case  of  children,  those 
under  the  age  of  eighteen  years  being  entitled  to  the  benefits  of  the  act, 
those  over  that  age  not  being  entitled  thereto.  And  again,  if  it  be  said  that 
the  law  is  defective  in  not  going  farther  and  insuring  that  in  a  given  case 
the  liability  of  the  employer  shall  not  be  allowed  to  lapse  because  none 
of  the  designated  beneficiaries  survive,  although  there  are  living  next  of 
kin,  the  answer  may  be  madie  in  behalf  of  the  legislature  that  in  the  exer- 
cise of  legislative  judgment  it  extended  the  benefit  of  the  act  as  far  as 
seemed  necessary  to  accomplish  its  purpose  of  providing  comp^isation  for 
those  who  had  a  right  to  rely  upon  the  support  of  the  deceased  employee. 

The  conclusions  which  we  draw  from  an  examination  of  the  language  of 
the  constitutional  amendment  and  of  the  statute  become  irresistible  when 
we  consider  the  conditions  and  purposes  which  led  to  their  adoption  and 
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CDActment.  While  tlie  right  to  maintain  negligence  actiont  to  reooTer  dam- 
ages for  the  injury  and  death  of  employees  was  regarded  of  great  impor- 
taaee  and  in  death  cases  protected  by  the  Constitution  this  method  of  remedy 
had  generally  become  economically  unsatisfactory.  It  resulted,  it  was  widely 
believed,  in  injustice  both  to  the  employer  who  was  sometimes  the  yictim 
of  unjust  or  excessive  claims  and  to  the  employee  who  had  to  bear  the 
necessary  risks  of  the  business  and  who  was  often  delayed  in  the  enforce- 
ment  of  a  just  claim  and  burdened  with  the  expenses  of  a  protracted  litiga- 
tion. The  danger  was  ever  present  that  an  employee  or  his  family  might 
become  dependent  upon  public  support  because  no  relief  could  be  given  for 
injuries  to  employees  or  for  death  resulting  from  such  injuries.  This  old 
and  unsatisfactory  system  of  negligence  law  was  the  evil  to  which  the  legis- 
lature addressed  itself  when  it  enacted  the  Compensation  Act  of  1910,  which 
was  declared  invalid  because  of  constitutional  objections,  (/vet  ▼.  Bouth 
Buffalo  Ry.  Co,,  201  N.  T.  271.)  The  amendment  to  the  Constitution  was 
then  adopted  in  1913  in  ordw  to  solve  the  question  of  legislative  authority 
contrary  to  the  decision  of  this  court  in  the  Ives  case.  In  accordance  with 
such  amendment  the  present  Workmen's  Compensation  Law  was  adopted. 
It  has  been  held  to  be  constitutional  and  this  court  has  repeatedly  said  it 
should  be  liberally  construed  in  order  to  carry  out  the  intent  and  purpose 
for  which  it  was  enacted.  {Matter  of  Jenten  v.  Southern  Pac.  Co.,  215 
N.  Y.  514.) 

Under  this  legislation  both  classes,  employer  and  employee,  gained  bene- 
fits and  made  concessions.  The  liability  of  the  employer  is  no  longer 
bounded  and  limited  by  the  rules  of  negligence  but  is  imposed  upon  him 
when  he  is  without  fault  as  well  as  when  he  is  guilty  of  negligence.  The 
employee  and  his  dependents  receive  compensation  which  may  be  smaller 
than  would  have  been  the  amount  of  a  judgment  in  a  negligence  action,  but 
on  the  other  hand  they  are  compensated  for  injuries  resulting  from  risks 
heretofore  assumed  by  them,  the  relief  is  summary,  the  practice  simple,  and 
they  are  not  hampered  or  defeated  by  rules  of  negligence  law  or  by  technical 
defenses  and  procedure.  It  is  not  to  be  assumed  thai  the  legislature 
intended  to  provide  rights  and  remedies  for  some  of  the  dependent  relatives 
and  to  leave  the  old  form  of  remedy  in  force  as  to  the  others.  A  new  sys- 
tem was  substituted  in  its  entirety  for  an  outgrown  and  objectionable  one. 

If  it  were  necessary  to  reinforce  this  course  of  reasoning  by  a  statement 
of  some  of  the  incongruities  which  would  follow  if  the  other  view  urged 
np(m  us  should  be  adopted,  the  very  relation  of  brother  and  sister  which  is 
here  involved  presents  an  illustration.  In  a  death  case  where  the  decedent 
has  left  no  wife  or  nearer  relatives  than  brothers  and  sisters,  the  statute 
provides  for  the  payment  of  benefits  to  the  latter  if  they  are  under  eighteen 
and  dependent.  If  the  decedent  left  one  brother  under  and  another  one 
over  eighteen  years  of  age,  under  the  theory  which  has  been  adopted  by  the 
courts  below  the  Compensation  Law  would  be  binding  upon  the  former  and 
exclusive  of  any  other  remedy,  whereas  the  latter  would  be  entitled  to  bring 
an  action  to  recover  damages.  The  siiune  condition  would  arise  in  the  case 
of  children  under  and  over  eighteen  years  of  age.  These  illustrations  fur- 
nish a  practical  argument  in  favor  of  the  view  that  the  new  legislation 
covers  the  entire  field  of  remedy  for  death  cases. 

In  King  v.  Viscoloid  Co.  (219  Mass.  420)  the  eourt  said  that  it  was  the 
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intention  of  tbe  l^elature  to  take  away  from  employees  who  should  become 
subject  to  its  proTisions  all  other  remedies  that  they  had  against  their 
employers  for  injuries  happening  in  the  course  of  their  employment  and 
arising  therefrcMu,  but  held  that  the  other  and  diiferent  common-law  right  of 
action  existing  in  favor  of  a  parent  to  recover  damages  for  loss  of  services 
occasioned  by  an  injury  to  a  minor  son  was  not  affected  by  the  provisions 
of  the  Compensation  Act^  concluding,  however,  that  if  the  legislature  had 
chosen  not  to  leave  the  parent's  right  of  action  unaffected  it  might  have 
taken  it  away  altogether.  In  New  York  the  right  of  next  of  kin  not  covered 
by  the  act  is  taken  away  altogether. 

The  cases  of  Qregutia  v.  Waclarh  Wire  Works  (86  N.  J.  Law,  610)  and 
Peei  v.  Milla  (76  Wash.  437)  support  the  views  which  we  h&ve  adopted  in 
this  case. 

In  the  New  Jersey  case  it  was  held  that  where  a  deceased  employee  by  his 
agreement  either  express  or  implied  had  accepted  and  become  bound  by  the 
provisions  of  the  Workmen's  Compensation  Act  such  agreement  would  be  a 
surrender  of  the  right  to  any  other  method,  form  or  amount  of  compensation 
and  would  in  the  terms  of  the  act  "  bind  the  employee  himself  and  for  com- 
pensation for  his  death  would  (shall  bind  his  personal  representatives,  his 
widow  and  next  of  kin,"  and  that  the  personal  representatives  of  the  employee 
could  not  maintain  an  action  under  the  death  act  for  damages  for  his  death 
even  though  the  only  dependents  deceased  left  him  surviving  were  aliens  and 
not  residents  of  the  United  States  who  were  not  entitled  to  compensation 
under  the  act.  We  do  not  regard  the  applicability  of  that  decision  as 
dependent  upon  the  fact  that  the  employee  did  or  did  not  sign  an  agreement, 
for  we  think  that  the  provisions  of  our  Compensation  Law  applied  to  and 
entered  into  the  contract  of  employment  of  the  present  decedent,  certainly 
in  the  absence  of  something  indicating  the  contrary.  {Matter  of  Poet  v.  Bw- 
ger  d  Gohlke,  216  N.  Y.  544.) 

In  the  Washington  case  it  was  held  that  all  rights  of  civil  action  for 
workmen's  injuries,  even  agiiinst  third  persona,  were  abolished  by  their 
compensation  act. 

The  New  York  act  of  1014  takes  away  from  the  workman  his  old  right  of 
action  where  the  accident  is  due  to  the  fault  of  the  employer  and  denies 
compensation  to  certain  classes  of  next  of  kin  in  death  cases.  Under  the 
English  act,  in  cases  where  the  workman  would  previously  have  had  .a  right 
of  action,  he  has  the  option  of  resorting  ther^o  or  to  proceedings  under  the 
act.  {Orihh  v.  Kynooh,  Limited,  [1908]  2  K.  B.  551.)  Here  again  is  pre- 
sented a  question  of  legislative  policy  with  which  the  courts  have  not  to  do. 

''Any  plan  devised  by  the  wit  of  man  may  in  exceptional  cases  work 
unjustly,  but  the  act  is  to  be  judged  by  its  general  plan  and  scope  and  the 
general  good  to  be  promoted  by  it."  (Millkb,  J.,  'in  Matter  of  Jensen  y. 
SoutJiem  PaoifU)  Co.,  215  N.  Y.  514,  528.) 

The  Constitution  permits  the  legislature  to  provide  a  remedy  exclusive  of 
aU  other  rights  or  remedies  for  death' of  employees  resulting  from  injuries; 
tile  legislature  has  provided  the  exclusive  remedy.  If  the  clasees  of  persons 
benefited  are  unnecessarily  restricted  in  death  cases  the  remedy  is  not  by  a 
strained  interpretation  of  the  Constitution  by  the  courts  but  by  a  mere 
amendment  to  the  Compensation  Law  by  the  legislature. 
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We  think  the  order  appealed  from  should  be  reversed,  with  costs  in  all 
oourte,  and  that  the  question  certified  to  us  should  be  answered  in  the 
negatiye. 

WiLLABD  Babtlktt,  Ch.  J.  (dissenting).  I  dissent  from  the  proposed 
reversal  in  this  case.  I  think  that  all  persons  who  were  entitled  to  maintain 
an  action  for  negligently  or  wrongfully  causing  death  before  the  amendment 
to  the  Constitution  authorizing  the  enactment  of  the  Workmen's  Compensa- 
tion Law  are  still  entitled  to  maintain  such  an  action  except  those  for  whom 
a  remedy  is  provided  by  the  Workmen's  Compensation  Law  itself.  I  agree 
with  the  learned  Appellate  Division  thai  it  was  not  intended  by  the  amend- 
ment to  the  Constitution  or  by  the  Workmen's  Compensation  Law  passed 
thereunder  to  take  away  the  right  of  action  in  death  cases  to  recover  dam- 
ages without  providing  a  substitute  therefor. 

HisoocK,  CtJDDEBACK,  HoQAN  and  Cabdozo,  JJ.,  concur  with  Pound,  J.; 
WnxABD  Babtlett,  Ch.  J.,  reads  dissenting  memorandum,  with  whom 
Chase,  J.,  concurs. 

Order  reversed.  Bhanakan  y.  M<march  Engineering  Co.,  219  N.  Y.  469, 
December  28,  1916. 

I.  Compensation  not  a  vested  interest. —  An  employee  having 
been  granted  compensation  for  a  fixed  period  of  weeks,  died  of 
other  cause  than  his  accidental  injury  before  the  period  had 
run  out  The  Appellate  Division,  upon  question  certified,  held 
that  the  unpaid  weekly  installments  did  not  survive  to  his  estate : 
Wozneak  v.  Buffalo  Gas  Co.,  —  App.  Div.  — ,  November  15,  1916. 

J.  Deposit  of  advance  compensation  hy  self-insurers. —  The 
State  Industrial  Commission  made  a  ruling  to  require  seU- 
insurers  to  pay  into  the  State  Fund  the  value  of  future  install- 
ments on  awards  made  against  them.  This  ruling  has  been  hold 
invalid  relative  to  the  compensation  of  widows:  Adams  v.  Neio 
York,  Ontario  &  Western  By.  Co.,  —  App.  Div.  — ^  November  29, 
1916;  —  K  Y.  — ,  January  30,  1917. 
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WAGES  AS  THE  BASIS  OP  COMPENSATION 
(Workmen's  Compensation  Law,  §  8,  snbd.  9,  §§  14-16,  101,  lOS^  US) 

A.  Loss  of  hand,  foot,  arm,  leg  or  eye. —  Subdivision  9  of  sec- 
tion 3  of  the  Workmen's  Compensation  Law  defines  wages;  sec- 
tion 14  makes  the  average  weekly  wage  of  injured  employees  the 
basis  of  compensation  and  death  benefits,  except  where  the  Work- 
men's Compensation  Law  declares  otherwise,  and  provides  meth- 
ods of  computing  the  average  weddy  wages;  sections  101,  102, 
113,  require  employers  to  keep,  and  to  give  access  to,  records  of 
wages.  Subdivision  5  of  section  15  establishes  maximum  and 
minimum  limits  for  the  use  of  the  average  weekly  wages  as  the 
basis  of  disability  compensation  under  section  IS  and,  also,  ac- 
cording to  the  following  interpretation  by  the  Commission,  abso- 
lutely excludes  use  of  the  average  weekly  wages  as  the  basis  of 
compensation  for  loss  of  a  hand,  arm,  foot,  leg  or  eye.  For  loss 
of  these  members,  the  wages  at  the  time  of  the  injury,  and  not 
the  average  weekly  wages,  are  the  basis.    The  ruling  is  as  follows: 

Bt  the  Gommissiox:  Claim  for  compensation  is  presented  in  this  case 
for  the  loss  of  an  eye  resulting  from  an  injury  received  July  11,  1914.  The 
claimant  was  employed  by  Joseph  H.  Worden,  in  the  manufacture  of  bushel 
crates  and  berry  crates.  While  driving  a  nail  into  a  berry  crate  the  nail 
flew,  striking  the  claimant  in  the  left  eye  resulting  in  injuries  which  made 
the  removal  of  the  eye  necessary.  Claimant  had  been  engaged  in  the  employ- 
ment for  thirty  days  prior  to  the  accident.  During  the  year  1910  he  had 
worked  about  sixty  days  in  the  same  employment  and  except  upon  these  two 
occasions  he  was  engaged  at  farming  and  gardening  upon  a  small  piece  of 
land  upon  which  he  resided. 

The  evidence  in  the  case  established  that  the  industry  of  manufacturing 
bushel  and  berry  crates  is  carried  on  only  about  one-fourtii  of  the  year.  The 
work  starts  in  February,  March  or  April  and  lasts  imtil  about  July  first. 
During  the  past  five  years  the  employers  had  carried  on  this  business  a  total 
of  451  days,  or  an  average  ninety  and  one-fifth  days  each  year.  Other  manu* 
facturers  carried  on  the  same  work  for  about  the  same  period  of  time.  At 
the  time  of  the  injury  the  claimant  was  receiving  wages  at  the  rate  of  one 
dollar  and  twenty  cents  per  day. 

It  is  contended  on  the  part  of  the  employer  that  the  average  annual  earn- 
ings of  the  claimant,  or  his  average  annual  earning  capacity,  as  determined 
by  section  14  of  the  Compensation  Law,  would  be  limited  to  the  amount 
which   the    claimant    might   earn    during   the    period    the   employment   was 
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carried  on.  This  would  be  ninety  and  one-fifth  days  at  the  rate  of  $1.20  per 
day,  amounting  to  the  sum  of  $108.24.  It  is  also  claimed  that  the  average 
weekly  wages  must  be  determined  under  subdivision  4  of  section  14  by  dividing 
the  annual  earnings,  $108.24,  by  fifty-two,  which  would  make  the  average 
weekly  wage  of  $2.08%  per  week.  If  this  method  were  adopted  claimant 
would  be  entitled  to  compensation  for  a  period  of  128  weeks  at  the  rate  of 
$2.08%  per  week,  making  the  total  compensation  $265.44. 

An  examination  of  the  statute  as  a  whole  makes  it  clear  that  this  method 
of  computation  is  improper  and  that  claimant  is  entitled  to  compensation  for 
a  period  of  128  weeks  at  the  minimum  rate  of  five  dollars  per  week.  Section 
14  providss: 

"  Except  as  otherwUe  provided  m  thu  chapter,  the  average  wedcly  wages 
of  the  injured  employee  at  the  time  of  the  injury  shall  be  taken  as  the  basis 
upon  which  to  compute  compensation  or  death  benefits,  and  shall  be  determined 
aa  follows:" 

Three  methods  are  then  prescribed  for  ascertaining  the  average  annual 
osjmings  of  the  employee,  and  subdivision  4  provides:  "The  average  weekly 
wages  of  an  employee  shall  be  one-flfty-second  part  of  his  average  annual 
earnings;". 

It  will  be  seen  that  the  average  weekly  wages  as  determined  by  section 
14  does  not  apply  if  the  basis  of  compensation  is  otherwise  provided  in  the 
compensation  law.  Under  the  schedule  established  by  subdivision  3  of  sec- 
tion 15,  the  compensation  in  case  of  disability,  partial  in  character  but  per- 
manent in  quality,  including  the  loss  of  an  eye,  is  fixed  at  sixty- six  and  two- 
thirds  per  cent  of  the  average  weekly  wages  for  the  periods  therein  enumer- 
ated, which,  in  the  case  of  the  loss  of  an  eye  is  128  weeks.  Subdivision  5 
of  this  section  relates  to  maximum  and  minimum  rates  and  reads  as  follows: 

**  5.  Limitation.  The  oompeneation  payment  under  euhdivieion  three  in 
case  of  the  loss  of  a  hand,  arm,  foot,  leg  or  eye,  shall  not  exceed  twenty 
dollars  per  week  nor  he  less  than  five  dollars  a  week;  provided,  hotoever,  that 
if  the  employee's  wages  at  the  time  of  the  injury  are  less  than  five  dollars 
per  toeek  he  shall  receive  his  full  weekly  wages.** 

Under  the  limitation  contained  in  this  subdivision  the  minimum  compensa- 
tion for  the  loss  of  an  eye  is  fixed  in  the  sum  of  five  dollars  per  week,  except 
that  if  the  employee's  wages  at  the  time  of  the  injury  are  less  than  five 
dollars  per  week  he  shall  receive  full  weekly  wages.  The  employer  in  this  case 
contends  that  "  the  employees  wages  at  the  time  of  the  injury "  are  less 
than  five  dollars  per  week.  This  conclusion  is  reached  by  applying  the  pro- 
cess establ idled  by  the  section  14  for  determining  "  the  average  weekly  wages." 

Wages  are  defined  by  subdivision  9  of  section  3  as  follows :  "  Wages 
means  the  money  rate  at  which  the  service  rendered  is  recompensed  under 
the  contract  of  hiring  in  force  at  the  time  of  the  accident,  including  the 
reasonable  value  of  board,  rent,  lodging  or  similar  advantage  received  from 
the  employer." 

Under  this  definition  it  is  clear  that  the  employee's  wages  at  the  time 
of  the  injury  in  the  case  under  discussion  were  the  sum  of  seven  dollars 
and  twenty  cents  per  week,  and  are  therefore  not  less  than  five  dollars  per 
week.  In  this  connection  it  is  significant  that  the  term  "  average  weekly 
wages  "  is  used  in  section  15  except  in  the  proviso  contained  in  subdivision  5. 
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This  shows  a  clear  intention  on  the  part  of  the  Legislature  that  the  term 
"  wages  "  means  actual  wages  as  defined  by  subdivision  9  of  section  3  instead 
of  average  wages  as  determined  by  section  14. 

We  hold,  therefore,  that  the  claimant  is  entitled  to  the  minimum  com- 
pensation of  five  dollars  per  week. 

In  this  case  claimant  did  not  request  his  employer  to  furnish  medical 
treatment  until  sixty  days  had  elapsed  after  the  injury.  The  employer  upon 
two  occasions,  however,  had  notice  that  medical  care  and  treatment  were 
required.  We  believe  the  employer  is  liable  for  such  medical  treatment  and 
services  as  may  be  required.  The  amount  expended  for  medical  services  and 
treatment  is  the  sum  of  eighty  dollars  and  fifty  cents,  which  appears  very 
reasonable  and  such  siun  is  awarded  to  claimant  in  addition  to  compensation 
for  the  loss  of  the  eye.  All  concur.  Morey  v.  Warden,  S.  D.  R.  voL  2,  p.  494, 
Jan.  28,  1915. 

B.  Minor's  expected  wage  increase. — Another  modification  of 
the  use  of  the  average  weekly  wages  as  the  basis  of  compensation 
permits  the  Commission  to  allow  for  expected  increase  of  wages 
of  injured  minor  employees  (Workmen's  Compensation  Law,  § 
14,  subd.  5).  The  Commission  awarded  death  benefits  to  a  de- 
pendent mother  and  sister  on  a  basis  of  five  dollars  and  fifty 
cents,  the  average  weekly  wages  of  their  sixteen-year-old  son  and 
brother  who  had  been  killed  by  the  explosion  of  a  gas  stove  in 
his  employer's  plant.  After  investigation  and  report  the  Com- 
mission raised  the  basis  of  the  award  from  five  dollars  and  fifty 
cents  to  ten  dollars.  The  Appellate  Division  unanimously  ap- 
proved this  increase  in  the  following  opinion: 

Howard,  J.:  The  deceased  in  this  case  was  a  boy  sixteen  years  old.  At 
the  time  of  his  death  he  was  earning*  $5.50  a  week.  It  appears  from  the 
evidence,  and  the  Commission  has  found,  that  ''As  he  progressed  in  his 
trade,  his  wages  at  the  end  of  two  years  would,  under  normal  conditions,  have 
increased  to  $12  per  week,  arid  upon  arriving  at  his  majority  he  would  have 
earned  in  his  trade  from  $12  to  $18  per  week."  An  award  has  beeen  made 
to  a  dependent  mother  and  sister. 

The  appellants  do  not  dispute  the  facts  but  contend  against  the  oonsidoti* 
tion  by  the  Commission  of  a  probable  increase  in  the  wages  of  the  deceased 
minor  employee  and  against  an  award  based  on  such  consideration.  The  Com- 
mission has  assumed  that  its  power  to  make  the  award  appealed  from  arises 
from  the  language  of  section  14  of  the  Workmen's  Compensation  Law 
(Consol.  Laws,  chap.  67;  Laws  of  1914,  chap.  41).  The  relevant  parts  of 
the  section  read  as  follows:  "{  14.  Weekly  wages  basis  of  compensation. 
Except  as  otherwise  provided  in  this  chapter,  the  average  weekly  wages  of  the 
injured  employee  at  the  time  of  the  injury  shall  be  taken  as  the  basis  upon 
which  to  compute  compensation  or  death  benefits,  and  shall  be  determined 
as  follows:  *  *  *  If  it  be  established  that  the  injured  employee  was  a 
minor  when  injured,  and  that  under  normal  conditions  his  wages  would  be 
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expected  to  increase,  the  fact  may  be  considered  in  arriving  at  his  average 
weekly  wages."  Arriving  at  his  average  weekly  wages  for  what  purpose? 
For  the  purpose  of  computing  "  compensation  or  death  benefits."  This 
answer  comes  out  of  the  1st  paragraph  of  section  14  itself.  This  is  not  the 
case  of  widely  separated  and  apparently  discordant  sections  of  a  statute 
which  the  court  is  to  attempt  to  harmonize.  Here  the  language  under  con- 
sideration is  all  in  one  section  and  treats  of  one  subject.  Stripped  of  matters 
not  germane  to  the  subject  in  hand,  we  find  that  section  14  provides  that  the 
average  weekly  wage^  of  the  injured  employee  at  the  time  of  the  injury  shall 
be  taken  as  the  basis  upon  which  to  compute  compensation  or  death  benefits, 
and  if  the  injured  employee  was  a  minor  when  injured  and  under  normal 
conditions  his  w^ages  would  be  expected  to  increase,  that  fact  may  be  con- 
sidered in  arriving  at  his  average  weekly  wages.  Therefore,  it  follows  that 
the  Commission  acted  in  accordance  with  the  exact  letter  as  well  as  the 
spirit  of  the  law. 

The  attempt  of  the  appellants  to  invoke  the  last  sentence  of  section  10 
of  the  act  (as  amd.  by  Laws  of  1014,  chap.  316)  in  support  of  their  con- 
tention fails  entirely  as  we  comprehend  the  statute.  The  sentence  in 
question  is  as  follows:  *'  All  questions  of  dependency  shall  1)e  determined  as 
of  the  time  of  the  accident."  This  is  simply  a  command  to  the  Commission 
whenever  it  attempts  to  ascertain  who  are  dependents  of  a  deceased  em- 
ployee to  take  into  consideration  the  circumstances  at  the  time  of  the  acci- 
dent It  relates  in  no  manner  to  the  right  of  the  Commission  to  consider 
the  probable  earning  capacity  of  an  injured  employee  who  was  a  minor  when 
burt.  The  award  should  be  affirmed,  with  costs.  Award  unanimously 
affirmed;  Cochbanb,  J.,  not  sitting.  Kilberg  v.  Vitoh,  171  App.  Div.  89, 
January  5,  1916. 

Other  inKtances  of  raise  of  the  wage  basis  of  compensation  on 
account  of  the  minority  of  the  claimants  are:  Itzihowitz  v. 
Lakner,  S.  D.  R,  vol.  5,  p.  398,  a  youth  of  twenty  losing  part 
of  his  index  finger  between  a  press  and  a  die  while  learning  the 
leather  goods  trade,  increase  from  $5.11  to  $9.61;  Carkey  v. 
Island  Paper  Co.,  S.  D.  R,  vol.  6,  p.  321,  a  youth  of  eighteen 
totally  disabled  for  life  by  loss  of  both  hands  in  a  paper  machine, 
increase  from  $9.28  to  $14.42 ;  and  Peck  v.  Onondaga  Paper  Co., 
S.  D.  R,  vol.  7,  p.  445,  a  youth  of  seventeen  losing  the  ends  of 
the  fingers  of  a  hand  in  a  paper  machine,  increase  from  $9.60  to 
$12» 

C.  Determinaiion  of  average  weekly  wages. —  The  case  of  Fre- 
deriburg  v.  Empire  United  Railways,  168  App.  Div.  618,  inter- 
prets the  methods  of  determining  the  average  weekly  wages  of 
injured  employees  prescribed  in  Workmen's  Compensation  Law, 

*  The  award  in  the  Peck  case  has  been  reversed  by  the  Appellate  Division  npon 
aatnorlty  of  the  decisions  of  the  Court  of  AppealR  in  Gramtnici  v.  Zinn  and  Kanzar 
V.  Acorn  Mfg.  Co.,  above,  pp.  2S4-286 ;  the  Carkey  case  la  awaiting  decision  upon 
appeal,  January,  1917.        •'•'  »  ^  •  .- 
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§  14.  Fredenburg  had  been  working  for  some  years  as  a  passen- 
ger car  motonnan  at  thirty  cents  per  hour.  One  month  and  two 
days,  Sundays  excepted,  before  he  received  his  injuries  he  bad 
become  an  express  car  motorman  at  thirty-five  cents  an  hour.  The 
Commission  awarded  him  compensation  upon  the  thirty-five, 
rather  than  the  thirty  cents  basis.  Approving  this  action,  the 
Appellate  Division  said: 

Ab  to  the  computation  of  claimant's  wages,  section  14  of  the  Workmen's 
Compensation  Law  (Consol.  Laws,  chap.  67  Laws  of  1914,  chap.  41)  provided 
that,  except  as  otherwise  provided  in  that  chapter,  the  average  weekly  wages 
of  the  injured  employee  at  the  time  of  the  injury  should  be  taken  as  the 
basis  upon  which  to  compute  compensation  or  death  benefits,  and  should  be 
determined  as  follows:  If  the  injured  employee  shall  have  worked  in  the 
employment  in  which  he  was  working  at  the  time  of  the  accident  during  sub- 
stantially the  whole  of  the  year  immediately  preceding  his  injury,  his  average 
annual  earnings  shall  consist  of  three  hundred  times  his  average  daily  wage. 
If  he  shall  not  have  so  worked,  his  average  annual  earnings  shall  consist  of 
three  hundred  times  the  average  daily  wage  which  an  employee  of  the  same 
class  working  substantially  the  whole  of  such  immediately  preceding  year 
in  the  same  or  in  a  similar  employment  in  the  same  or  a  neighboring  place, 
shall  have  earned  when  so  employed.  If  either  of  the  forgoing  methods  of 
arriving  at  the  annual  average  earnings  cannot  reasonably  and  fairly  be 
applied,  such  annual  earnings  shall  be  suoh  sum  as,  having  regard  to  the 
previous  earnings  of  the  injured  employee,  and  of  other  employees  of  the 
same  or  most  similar  class,  shall  reasonably  represent  the  annual  earning 
capacity  of  the  injured  employee  in  the  employment  in  which  he  was  work- 
ing at  the  time  of  the  accident. 

The  employment  of  the  claimant  as  motorman  on  the  express  car  was 
assured  for  at  least  six  months  from  the  time  he  entered  upon  it,  and  there 
was  a  reasonable  possibility  of  his  continuing  on  that  run.  Although  he 
had  not  worked  as  motorman  on  the  express  car  for  the  year  immediately 
preceding  the  accident,  it  appears  from  the  affidavit  of  the  secretary  of  the 
defendant  that  it  was  the  custom  of  the  defendant  to  pay  an  employee  who 
had  been  in  the  service  of  the  company  as  long  as  the  claimant,  thirty-five 
cents  per  hour  upon  a  freight  nm.  This  tended  to  fix  the  average  daily  wage 
of  a  motorman  in  such  employment  prior  to  the  time  the  claimant  took  that 
run,  as  well  as  to  fix  the  average  earnings  of  other  employees  in  the  same 
position.  We  think  the  finding  of  the  Commission  as  to  the  average  weekly 
wages  of  the  claimant  was  fully  warranted  by  the  evidence.  Fredenburg  v. 
Empire  United  RcuUwaye,  168  App.  Div.  621,  July  1,  1916.* 

A  determination  of  average  weekly  wages  is  a  question  of  fact 
which  the  courts,  under  the  inhibition  of  Workmen's  Compensa- 

*  Part  of  this  case  pertains  to  the  entirely  separate  subject  of  concarrlng  awards 
and  is  given  onder  that  head  at  p.  277. 
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tion  Law,  §  20,  will  not  review,  if  sach  determination  is  sup- 
ported by  any  evidence:  Fairchild  v.  P.  B.  R.  Co.,  170  App. 
Div.  136 ;  Fredetiburg  v.  Empire  U.  RaUways,  168  App.  Div. 
618;  Rkyner  v.  Hueber  Building  Co,,  171  App.  Div.  56.*  The 
latitude  given  to  the  Commission  for  determining  the  average 
weekly  wages  is  indicated  by  the  words  of  the  court  in  the  Ehyner 
decision :  '^  The  appellants  contend  that  the  method  of  computing 
the  deceased's  wages  was  incorrect.  We  think  the  conclusion 
reached  by  the  Commission  was  correctly  worked  out  Of  course 
we  are  unable  to  say  what  mental  processes  the  Commission  em- 
ployed in  arriving  at  the  figures  given  in  their  decision,  but  it 
seems  to  us  that,  under  the  evidence,  the  figures  given  might, 
very  properly,  have  been  the  result  of  the  method  of  computation 
pointed  out  in  subdivision  3  of  section  14."  The  Commission,  in 
Fagaai  v.  United  Traction  Co.,  Claim  No.  36456,  February  23, 
1916,  applied  the  wage  rate  of  a  regular  employee  in  the  same 
work  to  determine  the  wage  rate  of  an  occasional  or  extra  em- 
ployee. In  Prentiss  v.  N.  Y.  State  Rys.,  Claim  No.  29483,  Nov- 
ember 15,  1915,  the  average  annual  earnings  of  an  empldyee 
working  ^ven  days  a  week  were  computed  with  a  multiplier  of 
three  hundred  and  thirty-two,  instead  of  three  hundred,  the 
multiplier  prescribed  by  Workmen's  Compensation  Law,  §  14, 
subd.  1.  An  appeal  was  taken  from  the  ruling.  In  Bwrhc  v. 
Industrial  Engineering  Co.,  Claim  No.  30288,  February  8,  1915, 
award  was  made  on  a  wage  basis  of  $2  per  day.  The  claimant, 
Burke,  complained  that  he  had  been  accepting  $2  per  day  for 
but  four  weeks  as  a  result  of  slack  times  and  that  he  had 
been  earning  $4.60  a  day  for  nineteen  years  with  the  Industrial 
Engineering  Company,  for  which  he  had  worked  twenty-three 
years  altogether.  A  brief  discharge  and  a  re-employment  appear 
to  have  figured  in  the  case.  The  Commission,  having  reviewed 
its  award,  adhered  to  the  basis  of  $2.  In  Dearborn  v.  Peugeot 
Auto  Import  Co.,  given  above,  p.  233,  the  Appellate  Division 
remanded  the  case  to  the  Commission  for  further  facts  relative 
to  the  employment.  Accordingly,  the  Commission  ascertained 
that  Dearborn,  who  lost  his  life  as  a  racer  on  an  automobile  speed 
track,  had  an  agreement  for  one-half  of  the  money  that  he  might 

*  For  tbe  flnt  of  these  cases  see  p.  179 ;  for  the  second,  p.  882 ;  for  the  tbini, 
p.  87S. 
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win  in  any  race  and  a  drawing  account  of  $25  per  week.  It 
renewed  the  award  that  it  had  originally  made  on  the  basis  of 
the  drawing  account:  S.  D.  R.,  vol.  7,  p.  413,  February  3,  1916. 
This  renewed  award  was  unanimously  affirmed  by  the  Appellate 
Division,  November  15,  1916.  In  Noonan  v.  Yellow  Taxicdb 
Service,  Claim  No.  14486,  March  3,  1916,  the  Commission  ex- 
cluded tips  in  computing  the  average  weekly  wages;  but  in 
Sloat  V.  Rochester  Toxical  Co.,  S.  D.  R,  vol.  8,  p.  498,  May  12, 
1916,  included  them.  The  Sloat  case  is  awaiting  decision  upon 
appeal,  January,  1917. 

The  Commission's  attitude  and  methods  in  computing  wages 
have  been  set  forth  in  Chairman  Mitchell's  address  to  the  Asso- 
ciated Manufacturers  and  Merchants  published  in  the  monthly 
Bulletin  of  the  Department  of  Labor,  June,  1916,  pp.  17-19. 
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RELEASE  FROM  LIABILITY 

(Workmen's  Compenaation  Law,  §§  89,  SS.) 

Release  by  an  administrator  from  liability  for  negligence  can- 
not affect  the  rights  of  persons  entitled  to  compensation.  A 
freight  conductor  killed  in  the  course  of  his  emplojTnent  left  six 
children,  three  adults  and  three  minors.  The  railroad  company, 
relying  upon  the  fact  that  it  was  engaged  in  interstate  commerce, 
secured  a  full  release  from  his  administrators  upon  a  payment 
of  $800.  Commissioner  Lyon,  in  declaring  such  release  invalid 
as  against  the  minors,  drew  the  following  distinctions^  which  were 
approved  by  the  Commission : 

In  my  opinion  the  release  executed  by  the  administrators  of  the  deceased's 
estate  can  have  no  affect  (ttc)  as  against  these  claimants.  In  any  event 
the  claim  which  was  settled  by  the  payment  of  $800  and  the  taking  of  a 
release  was  entirely  different  from  that  which  is  presented  here.  It  was  a 
claim  for  damages  and  not  a  claim  for  compensation.  The  money  was  paid 
to  and  the  release  was  received  from  different  persons  entirely  from  those 
now  making  the  claim.  The  ultimate  destination  of  the  money  received  by 
the  administrators  might  go  in  an  entirely  different  direction  from  that  in 
wliich  the  compensation  if  granted,  wiU  go.  The  money  paid  the  administrators 
if  not  liable  for  decedent's  debts,  may,  for  aught  that  appears,  be  divided 
equally  between  the  children  of  William  H.  Buell  of  whom  there  are  six, 
whereas^  the  compensation  is  not  liable  for  debts  (Compensation  Law,  S  33) 
and  is  to  go  to  the  minor  children  under  eighteen  years  of  age  only,  of  whom 
there  are  but  three.  This  distinction  in  the  destination  of  the  money  and  in 
the  proper  persons  who  should  bring  the  proceeding,  was  noted  by  the  Court 
of  Appeals  in  the  Winfield  case  already  referred  to. 

The  payment  of  $800  already  made  cannot  be  offset  against  the  compensa- 
tion to  be  awarded.  The  money  has  not  been  paid  in  such  wise  that  it  will 
reaeh  in  its  entirety  the  claimants  under  the  compensation  law,  and,  it  was 
not  paid  as  compensation  in  pursuance  of  section  21 -a*  of  that  law.  I  advise 
that  compensation  be  awarded.  Should  it  be  made  to  appear  that  any  part 
of  the  $800  actually  reached  the  claimants  here,  it  may,  on  application  of  the 
employer,  be  offset  against  their  award.  Buell  v.  N,  7.  Central  and  H.  R, 
R.  R.  Co.y  8,  D,  R.,  vol.  6,  pp.  361,  377,  December  14,  16,  1916. 

According  to  a  decision  of  the  Appellate  Division  in  March, 
1916,  a  release  of  a  third  party  from  liability,  executed  by  the 

*  Tbeie  is  do  i  21-a ;  the  intended  reference  Is  probably  I  20-a. 

[336] 
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injured  employee  himself,  does  not  debar  the  employee  from  com- 
pensation. Nor  does  such  release  affect  the  right  of  the  em- 
ployer's insurer  under  Section  29  of  the  Workmen's  Compensa- 
tion Law  to  bring  an  action  against  the  third  party  for  negligence. 
The  text  of  the  opinion  is  as  follows: 

GocHRANB,  J. :  .  The  claimant  was  a  driver  and  caretaker  of  mules  and  was 
injured  while  driving  a  mule  across  the  tracks  of  the  Binghamton  Railway 
Ck>mpany  in  the  course  of  his  employment  hy  the  appellant,  £.  W.  Conklin 
ft  Son,  Inc.  He  executed  a  release  to  the  railway  company  without  com- 
pensation or  any  consideration  whatever  and  without  the  consent  of  the 
insurance  carrier.  Thereafter  he  elected  to  take  compensation  under  the  act. 
The  sole  question  on  this  aj^eal  is  the  effect  of  such  release  on  his  right  to 
an  award  which  has  been  made  by  the  Commisoion  against  the  insurance 
carrier. 

Section  29  of  the  Workmen's  Compensation  Law  (Gonsol.  Laws,  chap.  67; 
Laws  of  1914,  chi^.  41)   is  as  follows:  * 

"  (  29.  Subrogation  to  remedies  of  employee.  If  a  workmen  entitled  to 
compensation  under  this  chapter  be  injured  or  killed  by  the  negligence  or 
wrong  of  another  not  in  the  same  employ,  such  injured  workman,  or  in  case 
of  death,  his  dependents,  shall,  before  any  suit  or  claim  under  this  chapter, 
elect  whether  to  take  compensation  under  this  chapter  or  to  pursue  his  remedy 
against  such  other.  Such  election  shall  be  evidenced  in  sv^  manner  as  the 
Commission  may  by  rule  or  regulation  prescribe.  If  he  elect  to  take  com- 
pensation under  this  chapter,  the  cause  of  action  against  such  other  shall 
be  assigned  to  the  State  for  the  benefit  of  the  State  Insurance  Fimd,  if 
compensation  be  payable  therefrom,  and  otherwise  to  the  person  or  associa- 
tion or  corporation  liable  for  the  payment  of  such  compensation,  and  if  he 
elect  to  proceed  against  such  other,  the  State  Insurance  Fund,  person  or 
association  or  corporation,  as  the  case  may  be,  shall  contribute  only  the 
deficiency,  if  any,  between  the  amount  of  the  recovery  against  such  other 
person  actually  collected,  and  the  compensation  provided  or  estimated  by 
this  chapter  for  such  case.  Such  a  cause  of  action  assigned  to^  the  State 
may  be  prosecuted  or  compromised  by  the  Commission.  A  cox&promise  of 
any  such  cause  of  action  by  the  workman  or  his  dependents  at  an  amount  less 
than  the  compensation  provided  for  by  this  chapter  shall  be  made  only  with 
the  written  approval  of  the  Commission,  if  the  deficiency  of  compensation 
would  be  payable  from  the  State  Insurance  Fund,  and  otherwise  with  the 
written  approval  of  the  person,  association  or  corporation  liable  to  pay  the 
same." 

The  scheme  of  this  statute  is  simple  and  comprehensive.  Concisely  stated, 
one  of  the  purposes  is  to  make  the  third  party  ultimately  liable  for  the 
consequences  of  his  n^ligence  if  such  liability  exists,  and  that  the  insurer 
under  the  act,  if  there  be  one,  shall  have  the  benefit  of  such  liability  of  a 
third  party  to  the  extent  of  an  award  which  may  be  made  by  the  Commis- 
sion. The  term  "elect,"  as  used  in  section  29,  does  not  have  the  meaning 
which  it  frequently  has  of  indicating  a  choice  between  two  inconsistent 
remedies  against  the  same  party,  the  exercise  of  which  choice  in  one  direction 
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preeludes  action  in  another  direction.  That  i»  apparent  from  the  whole  tenor 
of  the  section.  The  claimant  may  bring  his  common-law  action  against  a 
third  party,  and  if  he  doea  so  he  does  not  thereby  discharge  the  insurer  of 
his  employer  unless  he  recovers  as  much  as  he  might  be  awarded  by  the  Com- 
mission under  the  act,  because  the  statute  says  that  in  such  case  '*  the  State 
Insurance  Fund,  person  or  association  or  corporation,  as  the  case  may  be, 
shall  contribute  only  the  deficiency,  if  any,  between  the  amount  of  the 
recovery  against  such  other  person  actually  collected,  and  the  compensation 
provided  or  estimated  by  this  chapter  for  such  case."  On  the  other  hand,  if 
the  claimant  elects  to  take  compensation  under  the  act,  his  cause  of  action 
against  the  third  party  must  be  aligned  to  the  insurance  carrier  who  thereby 
becomes  subrogated  to  such  remedy  of  the  claimant.  And  for  the  protection 
of  the  insurer  the  statute  expressly  provides  that  ''a  compromise  of  any 
such  cause  of  action  by  the  workman  or  his  dependents  at  an  amount  less 
than  the  compensation  provided  for  by  this  chapter  shall  be  made  only  •  *  * 
with  the  written  approval  of  the  person,  association  or  corporation  liable 
to  pay  the  same.*'  Clearly,  therefore,  a  compromise  or  release  by  an  em- 
ployee of  his  cause  of  action  against  a  third  party  is  ineffectual  against  the 
insurer  without  the  written  approval  of  the  latter.  The  release  in  such 
case  constitutes  no  obstacle  in  the  way  of  the  insurer  prosecuting  the  as- 
signed claim  against  the  third  party.  One  of  the  primary  purposes  of  the 
statute  is  to  protect  the  employee  against  his  own  improvidence,  weakness, 
ignorance  or  shortsightedness  in  compromising  his  claim  for  injuries.  And 
a  reciprocal  advantage  or  protection  to  the  insurer  is  given  in  the  form  of 
a  claim  against  any  third  party  negligently  causing  the  injury  which  cannot 
be  destroyed  by  the  act  of  the  injured  party  withc^t  the  written  approval  of 
the  insurer.  When  a  third  party  takes  a  release  or  settles  a  claim  he  does 
80  with  full  knowledge  of  this  statutory  requirement  that  the  compromise 
shall  have  the  written  approval  of  the  person  or  corporation  liable  for  com- 
pensation under  the  act,  and  that  without  such  approval  such  release  or 
compromise  may  not  be  asserted  against  the  person  or  party  whose  approval 
iB  thus  required.  And  the  statute  while  protecting  the  workman  does  so 
without  sacrificing  or  prejudicing  the  rights  of  either  the  insurer  or  the 
third  party.  The  latter  cannot  be  placed  in  any  less  favorable  position  because 
whatever  he  pays  he  cannot  be  called  on  to  pay  again,  but  if  he  compromises 
for  less  than  his  actual  liability  he  remains  liable  to  the  insurer  for  such 
excess  up  to  the  amount  allowed  under  the  act  unless  the  latter  has  consented 
in  writing,  as  the  statute  provides,  for  the  compromise  at  the  less  amount. 

Furthermore,  section  33  of  the  act  provides  that  "  claims  for  compensation 
or  benefits  due  under  this  chapter  shall  not  be  assigned,  released  or  com- 
muted except  as  provided  by  this  chapter."  This  of  course  means  that 
claims  for  compensation  under  the  act  against  the  insurer  may  not  be 
assigned,  released  or  commuted,  but  if  the  employee  without  the  approval 
of  the  person  liable  to  pay  the  compensation  under  the  act  may  release  a 
third  party  and  make  such  release  effective  against  the  insurer,  then  he  is 
permitted  to  indirectly  accomplish  the  defeat  of  this  provision  in  section  33 
and  by  settling  with  the  third  party  release  and  discharge  his  claim  for 
compensation  under  the  act.  This  seems  to  constitute  an  additional  argu- 
ment why  a  release  is  ineffectual  as  against  the  insurance  carrier  unless 
it  has  the  approval  of  the  latter. 
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In  the  present  case  the  claimant  received  nothing  for  the  release  in  ques- 
tion, but  if  he  had  done  so  according  to  the  views  expressed  it  would  make 
no  difference  except  that  the  insurer  would  be  liable  only  for  the  difference 
between  the  amount  received  and  the  compensation  provided  by  the  act. 

The  award  should  be  affirmed. 

WooDWABD,  J.,  concurred  in  separate  opinion. 

WooDWAKD,  J.   (concurring)  : 

The  award  made  by  the  State  Industrial  (Commission  was  correctly  reached 
and  should  be  affirmed.  The  fact  that  the  claimant  executed  a  release  of  the 
Binghamton  Railway  Company  from  liability  to  him  for  the  injuries  which  he 
received  while  driving  a  mule  across  that  company's  tracks  does  not  destroy 
or  in  this  instance  affect  his  right  to  recover  the  compensation  provided 
by  the  Workmen's  Compensation  Law. 

In  this  particular  case  it  does  not  appear  that  the  Bingnamton  Railway 
Company  was  guilty  of  any  negligence  which  operated  as  a  cause  of  the 
claimant's  injuries,  and  it  affirmatively  appears  that  the  release  was  exe- 
cuted and  delivered  without  payment  to  the  claimant  of  any  money  or  other 
consideration  whatsoever.  I  think,  however,  that  our  decision  of  this  appeal 
may  well  proceed  upon  the  broader  ground  which  makes  no  asaumpnui.  ..i 
the  non-liability  of  the  recipient  of  the  release  or  the  absence  of  consideration 
for  its  execution.  The  purpose  in  the  enactment  of  the  Workmen's 
Compensation  Law  was  to  secure  and  insure  to  injured  workers  and 
their  dependents  the  continued  payment  of  a  stipulated  portion  of  their 
weekly  earnings.  This  was  to  be  done  in  order  that  trade  accidents  might 
be  made  a  trade  liability  —  a  charge  against  the  cost  of  the  trade  product  — 
and  not  left  to  fall  harshly  and  exclusively  upon  the  injured  worker  and  his 
family.  To  this  end  it  was  deemed  desirable  that  the  employer,  through  one 
of  specified  methods^  should  become  responsible  for  seeing  to  it  that  payment 
of  compensation  was  promptly  and  regularly  made  in  the  amount  authorized 
by  the  statute  regardless  of  whether  the  injury  was  in  fact  caused  by  some 
third  person  and  was  not  due  to  anything  arising  in  the  ordinary  course  of 
the  employer's  business  and  under  his  sole  control.  One  of  the  chief  ends 
in  view  was  to  protect  the  worker  from  being  oompelled  to  resort  to  pro- 
tracted and  uncertain  litigation  for  the  establishment  of  his  right  to  reim- 
bursement on  the  one  hand  and  to  protect  him  likewise  from  his  own  im- 
providence, shortsightedness,  lack  of  knowledge  and  urgency  of  financial  neces^ 
sities  as  factors  entering  into  compromise  or  settlement  negotiations  oonoerning 
claims  for  injury. 

As  this  court  has  hitherto  observed,  the  Workmen's  Compensation  Law 
should  be  remedially  and  beneficially  construed  to  effectuate  the  obvious  leg- 
islative purpose.  The  appellant  employer  and  insurance  carrier  contend  here 
for  a  construction  of  the  statute  which  would  seriously  cripple  its  efficacy. 
It  is  altogether  clear,  whether  or  not  the  claimant  was  injured  through  negli- 
gence on  the  part  of  the  railway  compeny,  and  whether  or  not  the  claimant 
received  any  consideration  from  the  company  for  the  execution  of  the  release, 
that  the  statute  does  not,  and  the  rules  which  the  Commission  has  adopted 
under  the  explicit  authority  of  section  29  of  the  act  do  not,  permit  the 
execution  of  a  release  by  the  claimant  in  favor  of  a  third  person  to  be 
construed  as  an  election  by  the  injured  person  to  proceed  by  suit  rather 
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than  by  taking  oompensation  under  the  act  The  claimant  here  concededly 
served  no  notice  of  election  to  proceed  by  suit,  and  neither  the  employer  nor 
the  insurance  carrier  consented  to  or  approved  the  execution  of  the  releaao 
to  the  railway  company.  Even  the  bringing  of  suit  and  the  obtaining  of 
judgment  a^inst  the  third  party  would  not,  under  the  statute,  discharge 
the  insurer  unless  his  recovery  in  the  action  amounts  to  as  much  as  the  com* 
peneation  provided  for  by  the  statute.  In  the  event  he  recovers  less  than 
the  statute  provides  may  be  granted  as  compensation,  the  insurer  is  liable 
only  for  the  making  up  of  the  deficiency. 

Where  the  injured  person  seeks  compensation  under  the  act  his  cause  of 
action,  if  any,  against  any  and  all  third  persons  in  connection  with  the 
injuries  is  transferred  to  the  insurance  carrier,  and  the  latter  thereupon  is 
subrogated  to  all  the  rights  of  the  claimant  by  way  of  suit  for  damages  by 
reason  of  the  tort.  In  order  that  the  insurer  nuiy  be  fully  protected  against 
the  very  thing  which,  perhaps,  the  injured  man  tried  to  do  in  this  case,  the 
statute  explicity  provides  that  **  a  compromise  of  any  such  cause  of  action 
by  the  workman  or  his  dependents  at  an  amount  less  than  the  compensation 
provided  for  by  this  chapter  shall  be  made  only  •  •  *  with  the  writtevi 
approval  of  the  person,  association  or  corporation  liable  to  pay  the  same." 
(Consol.  Laws,  chap.  67  [Laws  of  1914,  chap.  41],  S  29.)  No  release  executed 
by  the  claimant  at  bar  without  the  consent  of  the  insurer  could,  therefore, 
have  any  effect  upon  an  action  by  the  insurer  against  the  railway  company, 
except  that  if  the  railway  company  paid  anything  to  the  claimant  —  as  was 
not  the  case  here  —  the  railway  company  is  liable  to  the  insurer  and  the 
insurer  to  the  claimant  only  for  the  difference  between  the  amount  paid  and 
the  total  of  compensation  payable  under  the  statute.  Award  unanimously 
affirmed.  Woodward  v.  ConkUn  d  Bon,,  Inc.,  171  App.  Div.  736,  March  8, 
1916. 

In  Cunninghwm  v.  Buffalo  Copper  A  Brass  Boiling  Mills,  p. 
282  above^  the  Commission  is  said  to  have  disregarded  an  instru- 
ment signed  by  the  injured  employee  subsequent  to  its  award  to 
him  of  two  hundred  and  forty-four  weeks'  compensation,  wherein 
he  agreed  to  take  in  lieu  a  lump  sum  of  one  hundred  and  sixteen 
weeks:  Connor's  Employers'  Liability,  Workmen's  Compensation 
and  Liability  Insurance,  p.  144, 

In  Powley  v.  Viviam  &  Co.,  169  App.  Div.  170,  the  text  of 
which  appears  at  p.  70,  the  contract  between  Powley  and  the 
company  exempted  each  party  from  all  acts  of  fault  or  omission 
by  the  other.  The  Appellate  Division  held  this  agreement  inef- 
fective relative  to  the  Workmen's  Compensation  Law,  as  contrary 
both  to  the  express  prohibition  of  section  32  and  to  public  policy. 
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A  number  of  accidents  under  the  Workmen's  Compensation 
Law  have  involved  a  doubt  as  to  which  of  two  employers  ought  to 
pay  the  compensation.  At  bottom  they  have  been  contractor 
cases. 

A  truckman  sent  one  of  his  teamsters  to  haul  sand  for  a  com- 
pany. The  company  had  complete  direction  of  the  teamster's 
work.  It  was  held  liable,  rather  than  the  truckman,  for  a  fatal 
accident  to  the  teamster,  (Hmber  v.  Kane  Co.,  S.  D.  R.,  vol.  2, 
p.  475,  November,  1914.  The  Appellate  Division  unanimously 
affirmed  the  Commission's  ruling  without  opinion  upon  the  au- 
thority of  Miller  v.  North  Hudson  Contracting  Co.,  166  App. 
Div.  348,  March  8,  1915,  a  Labor  Law  case  determinative  of  the 
question  when  the  relation  of  employer  and  employee  exists: 
Ovmber  v.  Kane  Co.,  171  App.  Div.  958,  November,  1915.  A 
similar  case  evoked  similar  decisions  in  Nolan  v.  Cranfotd  Co., 
S.  D.  R,  vol.  4,  p.  337,  Miarch  23,  1915;  171  App.  I)iv.  969, 
November,  1915.* 

A  lighter  was  chartered  by  one  company  from  another.  The 
owning  company,  rather  than  the  chartering  company,  was  held 
liable  for  injuries  received  by  the  captain  of  the  lighter  while 
the  vessel  was  loading,  Norman  v.  Empire  Lighterage  &  Wreck- 
ing Co.,  S.  D.  R,  vol.  2,  p.  480,  January  9,  1915. 

An  employer  contracted  with  a  tank  and  boiler  company  to 
erect  a  plant  for  it.  One  of  his  employees  having  been  injured, 
he,  rather  than  the  tank  and  boiler  company,  was  held  liable, 
Landrigan  v.  Cochran,  S.  D.  R,  voL  6,  p.  810,  October  4,  1916. 

A  company  hired  a  watchman  to  another  company  to  watdi  its 
cargoes.  During  the  night  the  watchman  stumbled  and  fell, 
receiving  injuries  that  resulted  in  death.  The  company  that  let 
his  services,  rather  than  the  company  that  owned  the  cargoes^  was 
held  liable,  Oherg  v.  McRoberts  &  Co.,  S.  D.  R.,  voL  6,  p.  886. 
December  20,  1915.t 

*  Tbe  Nolan  decisloii  was  affirmed  by  the  Gonrt  of  Appeals  without  opinion  *• 
219  N.  y.  Rep.  — .     Oct.  24,  1916. 

t  The  award  in  this  case  was  reversed  and  set  aside  hj  the  Appellate  DiTiaioD. 
November  16,  1916,  on  the  ground  that  the  occupation  of  wafcnman  Is  not  • 
hasardons  employment. 

[340] 
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One  stevedore  loaned  an  employee  of  the  "  ahenango  "  type  to 
another.  The  employee  had  been  working  for  the  latter  but  a 
few  moments  when  he  was  hurt  An  award  against  the  first  steve- 
dore was  reconsidered  by  the  Commission  and  transferred  against 
the  other,  8ala  v.  Martorella  &  Oiarmesi,  S.  D.  R,  voL  7,  p.  878, 
January  18,  1916. 

In  the  earliest  of  these  cases,  Oimber  v.  Kane  Co,,  the  Com- 
mission based  its  decision  upon  the  principle  laid  down  in  certain 
negligence  cases  and  the  award  was  later  affirmed  by  the  Appel- 
late Division  without  opinion.  In  the  case  of  Landrigan  v. 
Cochran,  the  attorneys  suggested  that  the  Conunission  make  a 
finding  against  both  of  the  employers.  They  argued  that,  since 
the  contracting  employer  was  pecuniarily  irresponsible  "only 
such  an  award  would  be  of  any  practical  benefit  to  the  injured 
employee."  This  suggestion  of  a  double  award  was  approved  by 
the  Appellate  Division  in  the  later  and  leading  decision  of  Dale 
V.  Saunders  Bros.  The  services  of  Dale  as  a  driver  were  let  by 
Saunders  Bros,  to  Patrick  Walsh  together  with  a  wagon  and  team 
(S.  D.  R,  vol.  5,  p.  372,  July  16,  1916).  Dale  received  mortal 
injuries  from  the  caving  of  a  sand  pit  owned  by  Walsh.  In 
affirming  an  award  against  Saunders  Bros,  the  Appellate  Division 
said: 

The  fact  that  the  owner  ol  the  sand  pit  might  be  liable  under  the  law, 
does  not  abeolve  the  general  employer.  Dale  was  required  to  drive  his  team 
where  the  Saunders  Brothers  directed  and  by  requiring  him  to  go  into  the 
sand  pit  and  subjecting  him  to  the  increased  danger  there,  they  cannot  relieve 
themselves  from  the  ordinary  duties  and  liabilities  to  their  teamster.  The 
fact  that  under  the  provisions  of  this  law  the  employment  might  fall  within 
two  or  more  different  groups  and  thereby  two  or  more  different  persons 
might  be  liable  to  make  the  compensation,  does  not  prejudice  the  injured 
employee  or  his  family.  It  furnishes  an  additional  guarantee  that  payment 
will  be  made.  The  general  employer,  where  the  injury  occurs  within  the 
lines  of  the  general  employment,  is  liable  and  that  liability  is  not  destroyed 
by  the  fact  that  the  special  employer  may  also  be  lisble,  thus  giving  the 
employee  a  choice  of  remedies  with  but  one  compensation. 

The  Appellate  Division  was  divided  in  this  Dale  case.  The 
majority  opinion,  unlike  the  opinion  in  the  Gimber  case,  declared 
independence  of  negligence  precedents.  "  The  law  of  negligence," 
aaid  the  court,  "  the  rules  relating  to  master  and  servant,  the  rule 
as  to  the  inability  to  serve  two  masters^  are  of  but  little  value 
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here."  In  a  dissenting  opinion  Justice  Woodward  held  that  the 
court  must  reverse  the  award  to  be  consistent  with  its  decision  in 
the  Gimber  case.  In  April,  1916,  the  Court  of  Appeals  unani- 
mously affirmed  the  Appellate  Division's  decision.  The  majority 
opinion  of  the  Appellate  Division  and  Justice  Woodward's  dis- 
senting opinion  are  as  follows: 

Kellogg,  P.  J. :  Saunders  Brothers,  appellants,  were  makers  of  brick,  and 
Dale  was  one  of  their  teamsters.  The  sworn  report  made  by  them  to  the 
Commission  states  concisely  the  manner  in  which  he  met  his  death.  "  I  sent 
him  for  a  load  of  sand,  while  there  it  fell.  Sand  bank  fell,  and  he  died  the 
next  day." 

Saunders  Brothers  were  drawing  this  sand  for  profit,  and  Dale  was  their 
teamster;  the  fact  that  his  team  was  not  moving  when  he  was  injured,  and 
that  he  was  loading  sand  in  the  wagon  in  order  to  draw  the  load  to  Auburn, 
does  not  deprive  him  of  the  benefit  of  this  law.  He  was  operating  the  wagon 
just  as  much  as  if  he  had  been  driving  on  the  road.  The  operation  of  a 
wagon  or  truck,  referred  to  in  group  41  of  sectoin  2  of  the  Workmen's  Com- 
pensation Law,  is  not  confined  merely  to  the  moving  vehicle,  but  relates  to 
anything  incident  to  the  employment,  such  as  caring  for  the  horse  in  the 
stable  after  the  day's  work  is  done,  as  we  held  in  Matter  of  Smith  v.  Price 
(168  App.  Div.  421).  The  loading  and  unloading  of  the  'wagon,  the  necessary 
care  and  altention  to  the  wagon  and  to  the  horses,  any  act  which  falls  within 
his  duty  as  a  teamster,  is  within  the  protection  of  the  law. 

If  a  brickmaker  requires  his  teamster  to  use  his  team  temporarily  in 
carting  for  a  neighbor,  the  employee  does  not  thereby  lose  the  protection  of 
this  law.  Such  service  may  be  treated  as  an  incident  to  his  general  employ- 
ment. He  is  not  to  determine  as  to  the  business  of  his  employer,  but  must 
do  as  he  is  told,  and  the  employer  is  responsible  for  the  results. 

That  the  injury  was  one  arising  out  of  and  in  the  course  of  his  employ- 
ment by  said  appellant  is  apparent.  The  award,  therefore,  is  clearly  within 
the  provisions  of  the  Workmen's  Compensation  Law.  The  employment  was  a 
hazardous  one  within  group  19  and  also  within  group  41. 

It  is  urged,  however,  that  in  the  case  of  Matter  of  Qimher  t.  Kame  Co, 
(2  State  Dept.  .Rep.  Official,  475;  affirmed  <by  this  court  without  opinion,  171 

App.  Div. ) ,  upon  substantially  similar  facts  an  award  was  made  against 

the  proprietor  of  the  sand  pit,  and  it  is  claimed  that  if  we  were  right  there, 
the  Commission  is  wrong  here.  In  my  judgment  either  the  proprietor  of  the 
sand  pit,  the  special  employer,  or  the  general  employer,  the  brickmaker,  is 
liable  in  this  case.  As  has  frequently  been  said  the  Workmen's  Compensation 
Law  is  a  new  departure  in  giving  a  remedy  to  a  workman  for  an  injury 
received  in  a  hazardous  employment.  The  loss  from  such  injury  is  placed 
without  regard  to  fault  upon  the  employment  to  the  relief  of  the  employee. 
It  is  considered  a  part  of  the  cost  of  the  product  resulting  from  the  em- 
ployment and  is  thus  charged  upon  the  ultimate  consumer.  In  addition  to 
this,  it  was  fairly  within  the  intent  of  the  law  that  by  making  these  hazardous 
employments  liable  for  all  injuries  occurring  in  them  without  regard  to  fault, 
the  employer  would  exercise  the  utmost  care  to  prevent  accidents.     The  act 
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provides  a  summary  remedy  dUregarding  the  ordinary  procedure  and  rules 
of  evidence  and  prescribes  radical  presumptions  in  favor  of  the  claimant. 
The  law  of  negligence,  the  rules  relating  to  master  and  servant,  the  rule  as 
to  the  inability  to  serve  two  masters,  are  of  but  little  value  here.  The 
statute  itself  has  removed  these  questions  to  quite  an  extent  from  our  con- 
sideration. It  names  the  hazardous  employments;  it  defines  an  employee  as 
a  person  engaged  in  such  employment  in  the  service  of  the  employer,  and 
defines  the  employer  as  a  person  employing  workmen  in  such  employment* 
When  the  statute  defines  the  employer  as  one  employing  men  in  a  hazardous 
enaployment,  it  does  not  necessarily  mean  that  he  is  hiring  a  servant  by  a 
personal  contract  with  him,  but  it  means  that  he  is  using  or  engaging  the 
man  in  a  hazardous  work.  It  is  not  a  question  of  hiring,  or  of  master  and 
servant,  but  of  using  and  putting  the  man  in  the  hazardous  employment 
which  the  act  has  in  view.  The  name  of  the  act,  "  Workmen's  Compensation 
Law,"  indicates  that  it  is  not  to  be  limited  to  cases  where  the  actual  relation 
of  master  and  servant  exists,  but  to  workmen  and  those  employing  or  using 
them  in  the  manner  stated.  When  it  appears  that  a  person  is  carrying  on 
such  hazardous  employment  for  profit  and  that  a  person  in  his  service  or 
who  he  is  employing  or  using  therein  receives  an  injury,  compensation  follows. 

Clearly  the  proprietor  of  the  sand  pit  must  get  his  sand  to  market  and 
must  use  men  and  teams  for  that  purpose,  and,  when  he  arranged  from  time 
to  time  with  the  Saunders  that  they  were  to  furnish  him  with  teams  to  draw 
sand  at  the  rate  of  four  dollars  and  fifty  cents  per  day  figured  at  four  loads 
of  Band  as  s  day's  work  with  the  right  to  draw  the  four  loads  in  one  or  on 
different  days,  it  is  easy  to  say  that  the  driver,  within  the  meaning  of  the 
act,  was  engaged  in  the  hazardous  employment  of  '*  sand  •  *  *  pits,"  and 
that  the  proprietor  was  employing  or  using  him  in  the  hazardous  business 
which  caused  his  death. 

He  was  there  for  two  reasons:  (1)  Because  he  was  in  the  employ  of  the 
Saunders  Brothers,  ss  their  driver,  and  was  loading  the  sand  in  their  wagon, 
as  his  duty  as  their  driver  required  him  to  do.  (2)  The  proprietor  of  the 
sand  pit  employed  the  use  of  the  team  and  driver  to  enter  into  the  sand  pit 
and  draw  the  sand  therefrom.  The  driver  was,  therefore,  engaged  in  two 
hazardous  employments,  the  ordinary  business  of  a  teamster,  and  working 
in  and  about  a  sand  pit  The  proprietor  of  the  sand  pit  had  two  regular 
helpers  there  who  assisted  the  teamster  in  loading  the  wagon.  It  is  difficult 
to  see  upon  what  theory  the  law  could  make  the  owner  of  the  pit  liable  to 
those  men  and  not  to  the  teamster  if  all  were  hurt  while  working  side  by  side 
in  loading  the  wagon. 

If  the  driver  was  accidentally  injured  while  drawing  the  sand  upon  the 
highway  by  falling  from  the  wagon  or  in  any  way  not  connected  with  the 
sand  itself,  it  cannot  be  claimed  that  the  special  employer,  the  sand  pit  pro- 
prietor, would  be  liable.  The  same  may  be  true  as  to  an  ordinary  accident 
happening  upon  the  sand  pit  premises  but  not  connected  with  the  hazards  of 
the  pit  itself.  But  when  the  accident  is  caused,  as  in  the  (Hmher  case  and 
in  this  case,  by  the  sand  in  the  pit  falling  upon  the  person  where  the  proprietor 
had  put  him  to  work,  the  liability  may  fall  upon  the  proprietor  of  the  pit. 
As  we  have  said,  the  law  of  master  and  servant  does  not  necessarily  control 
ffere.  The  question  is,  was  the  employee  engaged  in  a  hazardous  employment 
in  tlie  service  of  the  defendant  or  of  the  sand  pit  proprietor,  or  of  both? 
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The  fact  that  the  owner  of  the  sand  pit  might  be  liable  under  this  law 
does  not  absolve  the  general  employer.  Dale  was  required  to  drive  his  team 
where  Saunders  Brothers  directed,  and,  by  requiring  him  to  go  into  the  sand 
pit  and  subjecting  him  to  the  increased  danger  there,  they  cannot  relieve 
themselves  from  the  ordinary  duties  and  liabilities  to  their  teamster.  The 
fact  that  under  the  provisions  of  this  law  the  employment  might  fall  within 
two  or  more  different  groups  and  thereby  two  or  more  different  persons  might 
be  liable  to  make  the  compensation  does  not  prejudice  the  injured  employee 
or  his  family.  It  furnishes  an  additional  guaranty  that  payment  will  be 
made.  The  general  employer,  where  the  injury  occurs  within  the  lines  of 
the  general  employment,  is  liable,  and  that  liability  is  not  destroyed  by  the 
fact  that  the  special  employer  may  also  be  liable,  thus  giving  the  employee 
a  choice  of  remedies  with  but  one  compensation.    I,  therefore,  favor  affirmance. 

All  concurred  except  Woodwabd,  J.,  dissenting  in  opinion  in  which  Howard, 
J.,  concurred. 

Woodwabd,  J.,  (dissenting) : 

Saunders  Brothers,  the  alleged  employers,  are  engaged  as  manufacturers  of 
brick  at  Fleming,  near  Auburn.  They  employ  a  number  of  teamsters  to  drive 
their  wagons,  and  from  time  to  time  Saunders  Brothers  have  furnished  these 
teams,  with  drivers,  to  one  Patrick  Walsh,  who  conducted  a  sand  bank  near 
by,  for  the  purpose  of  delivering  sand  to  patrons  at  Auburn.  Frank  Dale 
was  one  of  the  teamsters  so  employed,  and  on  the  10th  day  of  October,  1914, 
was  sent  by  Saunders  Brothers  to  Patrick  Walsh  for  the  purpose  of  per- 
forming this  delivery  service  for  the  said  Walsh.  The  team  and  wagon  were 
placed  by  the  servants  and  employees  of  Walsh,  and  while  Dale  was  engaged 
in  shoveling  sand  into  the  wagon  the  sand  from  the  bank  caved  in,  falling 
upon  Dale,  producing  injuries  which  resulted  in  his  death  the  following  day. 
The  State  Industrial  Commission  as  the  successor  to  the  State  WorkmeniB 
Compensation  Commission,  has  awarded  damages  to  the  widow  and  children 
against  Saunders  Brothers  and  their  insurance  carrier,  and  these  appeal  to 
this  court  upon  the  ground  that  Dale  was,  at  the  time  of  the  accident,  in 
the  special  employ  of  Walsh,  who  became  lialile  for  the  injuriea.  In  this  con- 
tention the  appellants  are  clearly  in  harmony  with  this  court  in  Matter 
of  Oimher  v.  K<me^  Co.  (171  App.  Div.  968)  and  unless  we  were  in  error 
in  that  case  the  determination  in  the  present  case  cannot  stand.  No  dis^ 
tinction  can  be  made  in  the  facts,  so  far  as  we  are  able  to  discover;  in  both 
cases  the  driver  was  employed  generally  1^  one  party  and  was  by  each  party 
hired  out,  with  a  wagon  and  team,  to  another,  and  while  so  employed  was 
injured  in  the  performance  of  the  duties  of  the  particular  occupation.  We 
there  held,  upon  the  authority  of  Miller  v.  North  Hudaon  Oontraciing  Com- 
pany  ( 166  App.  Div.  348 ) ,  that  the  employee  became  the  servant  of  the  cor- 
poration conducting  the  particular  work,  and  that  such  corporation,  or  its 
insurance  carrier,  was  liable  for  the  damages,  affirming  the  award  of  the 
Commission.  Just  how  the  Commission,  upon  practically  the  identical  state 
of  facts,  can  now  be  permitted  to  make  an  award  against  the  original 
employer  we  are  unable  to  understand. 

The  theory  of  the  Workmen's  Compensation  Law,  as  we  understand  il» 
is  that  the  particular  industry  in  which  the  accident  occurs  is  to  bear  the 
loss;  it  is  to  become  a  charge  upon  the  production  of  such  enterprise  {Ives  v. 
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South  Buffalo  R,  Co.,  201  K.  Y.  271,  286),  and  if  Dale  had  been  injured  while 
delivering  brick  for  the  initial  employer,  a  manufacturer  of  brick,  this  would 
have  oome  within  the  theory  of  the  law.     But  nothing  of  the  kind  occurred; 
the  accident  happened  to  Dale  while  he  was  engaged  in  the  work  of  operating 
a  sand  bank.    He  was  generally  employed  as  a  teamster,  but  he  was  specially 
engaged  at  the  time  of  the  accident  in  shoveling  sand  from  a  sand  bank  into  a 
wa^on  in  company  with  others — he  was  doing  the  work  of  Patrick  Walsh, 
whose  business  was  that  of  an  operator  of  a  sand  bank,  under  group  19  of 
section  2  of  the  Workmen's  Compensation  Law  ( Consol.  Laws,  chap.  67 ;  Laws 
of  1914,  chi^.  41),  and  it  was  this  industry  which  should,  under  the  theory 
of  the  law,  be  charged  with  the  damagea    The  statute  provides  (12)   that 
the  **  compensation  provided  for  in  this  chapter  shall  be  payable  for  injuries 
sustained  or  death  incurred  by  employees  engaged  in  the  following  hazardous 
occupations,"  and  (13,  subd.  4)   that  "employee"  means  "a  person  who  is 
engaged  in  a  hazardous  employment  in  the  service  of  an  employer  carrying  on 
or  conducting  the  same  upon  the  premises  or  at  the  plant,  or  in  the  course  of 
his  employment  away  from  the  plant  of  his  employer,"  and  (§10)  that  every 
employer  shall  provide  compensation  "  for  the  disability  or  death  of  his  em- 
ployee resulting  from  an  accidental  personal  injury  sustained  by  the  employee 
arising  out  of  and  in  the  course  of  his  emplojrment."    "  Personal  injury  '*  is 
defined  by  the  statute  ( §  3,  subd.  7 )  to  "  mean  only  accidental  injuries  aris- 
ing out  of  and  in  the  course  of  employment,"  and  "  employment "  is  defined 
(f  3,  subd.  5)  as  including  "employment  only  in  a  trade,  business  or  occu- 
pation carried  on  by  the  employer  for  pecuniary  gain,"  and  an  "  employer  "  is 
defined  (§  3,  subd.  3,  as  amd.  by  Laws  of  1014,  chap.  316)  as  one  "employing 
workmen  in  hazardous  employments."    Saunders  Brothers  were,  it  is  true, 
engaged  in  one  of  the  hazardous  employments,  but  Dale  was  not  injured  be- 
cause of  anything  arising  out  of  and  in  the  course  of  his  general  employment 
as  a  teamster  in  operating  a  brick-making  plant;  he  was  injured  to  his  death 
while  performing  a  special  employment  in  a  sand  bank.    He  was  not  engaged 
in  the  "  operation,  otherwise  than  on  tracks,  on  streets,  highways,  or  elsewhere 
of  cars,  trucks,  wagons  or  other  vehicles,  and  rollers  and  engines,  propelled  by 
steam,  gas,  gasoline,  electric,  mechanical  or  other  power  or  drawn  by  horses 
or  mulee  "  (12,  group  41 ) ,  but  was  performing  the  work  of  a  shoveler  of 
sand,  and  this  employment  was  being  carried  on  by  Walsh  for  pecuniary  gain; 
he  was  the  employer  who  was  engaged  in  the  particular  hazardous  occupation 
in  which  Dale  met  his  death,  and  an  '^ employee"  is^  as  we  have  seen,  "a 
person  who  is  engaged  in  a  hazardous  employment  in  the  service  of  an  em- 
ployer carrying  on  or  conducting  the  same  [employment]  upon  the  premises 
or  at  the  plant,  or  in  the  course  of  his  employment  away  from  the  plant  of 
his  employer."    Saunders  Brothers  had  no  occasion  to  use  Dale  in  shoveling 
sand ;  they  were  not  engaged  in  this  hazardous  occupation.    They  were  manu- 
facturers of  brick,  and  having  more  teams  and  men  than  they  needed  to  use 
in  their  own  business  at  this  particular  time  they  temporarily  transferred 
their  team  and  driver  to  the  service  of  Walsh,  and  it  was  while  this  operation 
of  a  sand  bank  —  the  hazardous  occupation  of  Walsh  —  was  in  progress  that 
the  accident  happened.    Clearly,  if  the  spirit  of  the  act  is  to  have  effect,  and 
the  accidents  of  a  given  industry  are  to  become  a  charge  upon  the  product  of 
such  industry  and  be  absorbed  by  the  purchasers  of  that  product  (Ives  Case, 
gupra),  then  the  injuries  which  Dale  sustained  become  a  proper  charge,  not 
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upon  Saunders  Brothers^  but  upon  Walsh,  whose  industry  was  being  developed 
through  the  eflTorts  of  Dale.  A  long  line  of  cases  in  law  actions  sustain  the 
theory  that  the  employee  of  a  general  employer  may  become  the  employee  of 
a  special  employer,  and  we  believe  that  the  doctrine  is  peculiarly  applicable  to 
the  case  presented  upon  this  appeal.  At  any  rate  this  court  is  committed  to 
the  doctrine,  and  this  calls  for  a  reversal  of  the  award. 

The  award  of  the  Commission  should  be  reversed  and  set  aside.  Howasd, 
J.,  concurred.  Award  si&rmed.  Dale  v.  Swunders  Bro%^  171  App.  Div.  528, 
Mar.  8,  1916. 

In  affirming  the  Appellate  Division's  order  the  Court  of  Appeals 
said  nothing  explicit  concerning  the  responsibility  of  Walsh,  the 
special  employer,  but  upheld  the  principle  of  independence  of 
n^ligence  precedents.  "  The  doctrine  of  respondeat  superior  has 
no  application  here,"  said  the  court,  "nor  are  the  rules  of 
employer's  liability  controlling."  The  court  also  ruled  that  the 
question  whose  employee  Dale  was  belonged  solely  to  the  Com- 
mission, as  a  matter  of  fact  and  not  of  law,  the  courts  being 
denied  jurisdiction. 

The  text  of  the  Court  of  Appeals'  decision  is  as  follows  :* 

POXTND,  J.:  This  is  an  appeal  by  Saunders  Brothers,  the  g^ieral  employer, 
from  an  order  of  the  Appellate  Division,  third  department,  affirming  by  a 
divided  court  an  award  of  the  Workmen's  Compensation  Commission  made  to 
Rose  Dale,  widow,  and  to  the  children,  for  the  death  of  Frank  Dale.  The  only 
question  in  the  case  is  whether  Dale  was  employed  by  Saunders  Brothers  at 
the  time  of  his  death  within  the  meaning  of  the  Workmen's  Compensation 
Act.  Saunders  Brothers  urge  that  he  was  the  special  employee  of  one  WaIbIi 
and  that  the  special  employer  should  pay  and  the  general  employer  should 
not.    The  facts  are  undisputed  and  are  as  follows: 

On  October  10,  1914,  the  day  when  Dale  received  the  injuries  resulting  in 
his  death,  he  resided  at  26  Cornell  street.  Auburn,  New  York,  and  was  on 
that  date,  and  for  several  years  prior  thereto  had  been,  employed  as  a  driver 
of  a  team  and  wagon  by  Saunders  Bros.,  who  were  engaged  in  the  business  of 
brick  making  at  Auburn,  New  York.  Saunders  Bros,  also  hired  out  their 
teams  for  trucking  purposes  and  furnished  drivers  with  the  teams  and  re> 
oeived  therefor  $5.50  a  day  for  driver,  team  and  wagon.  Walsh  owned  a  sand 
bank  adjoining  the  brick  yard  of  Saunders  Bros.,  one  outlet  of  which  was 
through  the  property  of  Saunders  Bros.  On  said  date  Walsh  requested  of 
Saunders  Bros,  a  team,  wagon  and  driver  for  the  purpose  of  having  some 
sand  delivered  to  Walsh's  customers  in  the  city  of  Auburn.  Saunders  Bros, 
sent  Dale  with  a  team  and  wagon.  This  arrangement  was  frequently  made 
between  Saunders  Bros,  and  Walsh.  Upon  receiving  from  Walsh  an  order  for 
a  team,  Saunders  Bros,  selected  the  driver  to  go  on  the  work  with  the  team. 
The  wages  of  Dale  were  paid  by  Saunders  Bros.,  namely,  $2.00  per  day, 
Saunders  Bros,  receiving  from  Walsh  for  the  team  and  driver  $6.50  per  day. 
The  duties  of  Dale  were  to  go  to  the  Walsh  sand  pit,  load  his  wagon  with 
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sand,  and  deliver  the  sand  in  the  city  cf  Auburn  at  places  designated  by 
Walsh.  Walsh  had  no  power  to  discharge  Dale  nor  any  control  over  him 
except  to  direct  where  the  sand  should  be  taken.  Saunders  Bros,  saw  Dale 
about  every  two  hours  during  the  day  and  sometimes  gave  directions  as  to 
how  Dale  should  drive.  On  said  date  while  Dale  was  assisting  in  loading  the 
sand  into  the  wagon  on  Walsh's  premises,  a  sand  bank  fell  on  him,  and 
cruahed  him  against  the  wagon,  causing  injuries  from  which  he  died  the  same 
day. 

In  negligence  cases  the  question  often  arises  as  to  the  proper  application 
of  the  doctrine  of  respondeat  auperior  when  an  employee  whose  n^ligence 
causes  an  accident  is  at  the  time  in  the  general  pay  and  service  of  one  and 
under  the  control  and  direction  of  another.  The  latter  has  been  held  liable 
as  a  special  employer  when  it  could  be  said  that  the  employee  was  his  servant 
at  the  time  of  the  accident  in  a  sense  and  degree  which  served  to  impose  lia- 
bility for  n^ligence.  {HiggmB  v.  Weeiem  Union  Telegraph  Co,,  166  N.  Y.  76; 
HtnoaJrd  v.  Ludwig,  171  N.  Y.  507.)  The  question,  who  is  the  master,  also 
arises  at  times  in  employees'  actions  for  negligent  injuries.  But  the  question 
in  this  case  is  not  one  of  responsibility  for  n^ligent  injury  inflicted  upon 
strangers  nor  upon  an  employee.  The  doctrine  of  respondeat  superior  has  no 
application  here,  nor  are  the  rules  of  employers'  liability  for  negligence  con- 
trolling. Compensation  provided  for  in  the  Workmen's  Compensation  Act  is 
payable  for  injuries  sustained  or  death  incurred  by  employees  engaged  in 
specified  hazardous  employments  carried  on  by  the  employer  for  pecuniary 
gain  (Workmen's  Compensation  Law,  |  3,  subd.  5),  including  the  operation  on 
streets  and  elsewhere  of  wagons  drawn  by  horses.  (Workmen's  Compensation 
Law,  f  2,  group  41.)  The  word  "employee"  means  a  person  who  is  engaged 
in  a  hazardous  employment  in  the  service  of  an  employer  carrying  on  or  con- 
ducting the  same  upon  the  premises  or  at  the  plant,  or  in  the  course  of  his 
employment  away  from  the  plant  of  his  employer.  (Workmen's  Compensation 
Law,  I  2,  subd.  4;  Matter  of  Post  v.  Burger  d  Qohlke,  216  N.  Y.  544.) 
Saunders  Bros,  carried  on  the  business  of  trucking  for  pecuniary  gain.  No 
claim  is  made  that  Walsh  was  carrying  on  the  business  of  trucking  for 
pecuniary  gain.  Dale  was  working  for  Saunders  Bros,  as  a  teamster  when  he 
met  the  accident  that  caused  his  death.  He  was  engaged  in  teaming,  not  in 
"the  operation  of  a  sand  pit."  (Workmen's  Compensation  Law,  §  2,  group 
19.)  The  duties  of  a  teamster  properly  include  the  loading  of  his  wagon, 
and  are  not  limited  to  the  driving  of  the  team.     {Matter  of  Costello  v.  Taylor, 

217  N.  Y.  179.)  All  this  seems  clear,  but  in  any  event  the  decision  of  the 
oommission  is  final  as  to  questions  of  fact.  (Workmen's  Compensation  Law, 
I  20.)  The  jurisdiction  of  this  court  is  limited  to  the  review  of  questions  of 
law,  and  if  any  question  is  presented  upon  the  facts  stated  as  to  whose 
employee  Dale  was  it  is  one  of  fact  only.  {Howard  v.  Ludwig,  supra;  Kellogg 
V.  Ohuroh  ChaHty  Foundation,  203  N.  Y.  191.) 

The  order  of  the  Appellate  Division  should  be  affirmed,  with  costs. 
WfixAiED  Babtlett,  Ch.  J.,  Collin,  Cui>deback,  Hogan  and  Sbabubt,  JJ., 
concur;  Hisoock,  J.,  concurs  in  result  Order  affirmed.    Dale  v.  Saunders  Bros^ 

218  K.  Y.  59,  April  25,  191ft. 
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STATE  FUND  MANAGEMENT 
(Workmen*!  Compensation  Law,  §§  90-106) 

Doubts  relative  to  the  custody  and  investment  of  the  State 
Fund  surplus  or  reserve  and  relative  to  the  State  Industrial  Com- 
mission's power  to  assess  State  Fund  policy  holders  for  catas- 
trophe losses,  to  group  them  individually  for  rating  and  dividend 
purposes  and  to  cancel  their  policies  for  non-payment  of  premiums 
have  called  forth  the  four  opinions  of  the  Attorney-General  follow- 
ing. 

A.  State  Fund  Surplus  or  Reserve. —  The  custody  and  man- 
agement of  the  State  Fund  surplus  and  reserves  are  governed  by 
Workmen's  Compensation  Law,  §§  91-93.  The  Attorney-Gen- 
eral has  supplemented  the  law's  directions  in  the  following  letter 
to  the  State  Industrial  Commission: 

In  reference  to  the  questions  which  have  arisen  between  yon  and  the  State 
Treasurer,  would  say  that  it  is  the  opinion  of  this  office  that  the  surplus  or 
reserve  fund  belonging  to  the  State  Insurance  Fund,  whether  in  cash  or  aecuri- 
ties,  should  at  all  times  be  in  the  custody  of  the  State  Treasurer;  that  in 
making  investments  there  should  be  no  gap  between  the  payment  of  money 
and  the  delivery  of  securities.  The  method  of  investing,  of  course,  is  a  matter 
of  administration  that  can  undoubtedly  be  done  in  the  manner  talked  over 
when  you  had  the  conference  with  the  State  Treasurer,  by  placing  your  order 
for  the  purchase  of  securities  with  the  bank  with  which  the  money  is  deposited. 

In  reference  to  the  registration  of  bonds  or  securities,  however,  we  do  not 
think  it  necessary  that  they  should  be  registered  in  the  name  of  the  State 
Treasurer,  providing  he  has  the  possession  and  custody  thereof,  and  as  it  is  not 
necessary  that  they  should  be  restored  in  his  name,  it  would  not  be  good 
business  practice  to  do  so,  as  it  would  make  an  additional  detail  in  the 
handling  of  the  securities.    Letter  of  Attamey-Cfeneral,  October  23,  1916. 

B.  Assessment  of  State  Fund  Insurers. —  The  incidental  ^efe^ 
ence  to  assessment  of  state  fund  insurers  in  Workmen's  Compensa- 
tion Law,  §  100,  has  given  rise  to  considerable  controversy.  The 
casualty  companies  have  used  it  as  a  competition  argument  The 
subject  is  not  mentioned  elsewhere  in  the  law.  The  Attorney- 
General  suggests  that  the  presence  of  the  clause  in  §  100  is  an 
oversight  of  the  bill  drafters.    He  declares  that  the  Commission's 

[348] 


Digitized  by  VjOOQIC 


Assessment  or  State  Fund  Insubsbs  849 

powers  are  inadequate  for  the  levy  of  assessments  upon  state  fund 
policyholders.    The  opinion  is  as  follows: 

Employers  who  insure  in  the  State  Insurance  Fund  and  have  paid  the  pre- 
miums required  hy  the  statute  are  net  subject  to  further  liability  by  assess- 
ment. Insurance  in  the  State  Fund  is  not  regarded  as  insurance  in  a  mutual 
associations  of  employers. 

Inqvist 
Are  the  employers  who  insure  in  the  State  Insurance  Fund  subject  to  the 
same  possible  assessments  in  excess  of  premiums  paid  as  employers  insuring 
in  any  mutual  compensation  company? 

Opinion 

Section  100  of  the  Workmen's  Compensation  Law  (chap.  816,  Laws  of  1913, 

aa  re-enacted  and  amended  by  chap.  41,  Laws  of  1914)  provides  as  follows: 

Any  employer  may  open  complying  with  sabdlTlsion  2  or  8  of  section  50  of 
tliis  chapter,  withdraw  from  the  fund  by  toming  in  his  insurance  contract  for 
cancellation,  provided  be  is  not  in  arrears  for  premiums  doe  the  fund  and  has 

Sren  to  the  commission  written  notice  of  his  Intention  to  withdraw  within  thirty 
ys  before  the  expiration  of  the  period  for  which  he  has  elected  to  Insure  in  the 
fond ;  provided  that  in  eate  any  employer  eo  withdrawe,  hie  liability  to  asseaament 
•hall,  notwithstanding  eueh  withdrawals,  conUnue  for  one  year  after  the  date 
of  such  withdrawals  as  acainst  all  liabilities  for  such  compensation  accruing  prior 
to  mach  withdrawals. 

In  view  of  this  section  of  the  law,  it  has  been  the  belief  of  some  that  policy- 
holders insuring  in  the  State  fund  are  subject  to  assessments  as  provided  in 
the  above  section. 

On  May  23,  1915,  the  following  resolution  appears  to  have  been  adopted  by 
the  Worlcmen's  Compensation  Commission: 

Whereas,  Section  100  of  the  Workmen's  Compensation  Act  relating  to  wlth- 
dmwal  from  the  State  fund  provides  that  in  case  any  employer  withdraws,  his 
liability  to  assessments  shall,  notwithstanding  such  withdrawal,  continue  for 
one  year  after  the  date  of  such  withdrawal  as  against  all  liabilities  for  such 
compensation  accruing  prior  to  such  withdrawal ;  and 

whereas.  It  has  come  to  the  attention  of  the  commission  that  there  exists 
an  impression  that  there  Is  a  liability  on  the  part  of  employers  Insured  in  the 
State  fond  to  be  assessed  by  the  commission  In  addition  to  the  amount  of  premium ; 
and 

Wbereas,  The  act  contains  no  other  provision  whatever  relating  to  assessment 
and  the  commission  believes  that  the  law  confers  no  power  to  assess  any  policy 
holder  for  any  amount  in  excess  of  the  premium  paid ;  therefore,  be  it 

Resolved,  That  the  commission  declares  its  judgment  to  be  that  it  has  no  right 
or  authority  under  the  act  to  levy  an  assessment  on  any  policyholder. 

It  is  my  judgment  that  the  commission  has  properly  ruled  in  this  matter. 

I  fail  to  find  any  provision  in  the  compensation  law  which  authorizes  the 
commission  to  assess  any  policyholder  for  any  amount  in  excess  of  the  pre- 
mium paid  imless  it  can  be  inferred  from  the  language  used  in  section  100 
in  connection  with  the  power  which  has  been  granted  to  the  commission  under 
section  07  of  the  Workmen's  Compensation  Law  (chap  41,  Laws  of  1914,  as 
amended )  which  provides  that  the  commission  shall  make  reasonable  rules  not 
inoonaisteni  with  this  chapter  regulating  and  providing  for  "  carrying  into 
effect  the  provisions  of  this  chapter  "  or  regulating  and  providing  for  "  the 
collection,  maintenance  and  disbursement  of  the  State  insurance  fimd." 

Section  63  in  providing  for  the  payment  of  premiums  into  the  State  fund 
and  thereby  relieving  the  employer  from  all  liability  for  injuries  to  his  em- 
ployees seema  to  assume  that  the  payment  of  premiums  is  the  only  payment 
required. 
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Section  90  sets  forth  the  elements  which  go  to  make  up  the  fund  and  does 
not  mention  assessments. 

Section  92  provides  for  setting  aside,  from  the  premiums,  a  surplus  and 
reserve  to  cover  catastrophies  and  anticipated  losses  and  to  carry  all  claima 
and  policies  to  maturity.  There  is  no  language  here  to  indicate  any  further 
requirement  as  to  assessment. 

Section  94  provides  for  charging  the  administrative  expense  later  to  insur- 
ance carriers  including  the  State  fund  but  no  mention  is  made  of  assessiDg 
employers  insuring  in  either. 

Section  95  permits  the  commission  to  adjust  premiums  but  there  is  no  indica- 
tion that  this  does  not  relate  entirely  to  future  policies.  It  would  violate  the 
obligations  of  a  contract,  if  otherwise,  and  would  be  unconstitutional.  It 
further  requires  the  commission  to  fix  the  rates  of  premium  so  as  to  keep  Uie 
fund  solvent  and  create  a  reasonable  surplus  and  reserve. 

Section  97  further  adds  requirements  as  to  adjusting  the  premium  rates  in 
accordance  with  loss  ratios  in  various  groups  but  additional  assessments  are 
not  mentioned. 

The  same  section  provides  machinery  for  dividing  and  crediting  an  aggregate 
balance  above  what  is  necessary  for  adequate  surplus  and  reserve  so  as  to 
give  the  employer  the  benefit  of  it  on  his  next  premium.  There  is  no  motion 
made  in  this  section,  however,  as  to  an  assessment  being  levied  to  provide  for 
a  deficiency. 

Provision  is  also  made  in  this  section  for  an  adjustment  of  the  amount  of 
premium  at  the  end  of  the  six  months'  period  when  the  actual  amount  is  deter- 
mined in  accordance  with  actual  wage  expenditure  but  this  is  not  an  assess^ 
ment  within  the  meaning  of  section  100. 

Section  99  in  providing  for  action  for  the  collection  of  payments  required 
by  the  commission  has  no  application  in  the  absence  of  further  express  authori- 
zation, in  the  statute,  of  the  commission  to  require  payments  other  than  the 
regular  premiiuns. 

I  have  not  seen  any  fonri  of  contract  or  policy  in  connection  with  insurance 
in  the  State  Fund.  I  presume,  however,  in  view  of  the  resolution  of  the  com- 
mission of  May  23d,  in  which  the  commission  states  it  to  be  its  belief  that  it 
has  no  power  to  assess  any  policyholder,  that  there  is  no  contract  provision 
in  existing  policies  requiring  the  payment  of  such  assessmoits. 

The  question  remains  whether  liability  to  assessments  being  recognized  as 
existing  in  section  100,  the  commission  has  power  to  make  regulations  to 
cover  the  case  either  on  the  theory  that  it  is  "  carrying  into  effect  the  pro- 
visions of  this  chapter"  or  on  the  theory  that  it  is  part  of  the  " collection, 
maintenance  and  disbursement  of  the  State  Insurance  Fund?" 

I  do  not  believe  that  it  can  be  said  that  the  Legislature  has  provided  for 
the  levying  of  an  assessment  on  policyholders  in  the  State  fund  when  we  find 
that  the  only  mention  of  it  is  in  a  section  permitting  an  employer  at  the 
expiration  of  his  policy  to  take  out  one  of  the  other  recognized  forms  of  insur- 
ance. It  may  be  that  this  provision  in  section  100,  dealing  with  assessments, 
was  placed  in  that  section  with  the  expectation  that  machinery  would  he 
provided  elsewhere  for  the  levying  of  such  an  assessment  or  that  at  the  time 
it  was  inserted  there  was  actually  in  the  bill  being  drafted  a  suitable  pro- 
vision for  the  levying  of  such  an  assessment  which  was  subsequently  removed. 

If  the  statute  had  somewhere  expressly  granted  to  the  commission  the  power 
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to  levy  an  aBsefisment  for  the  benefit  of  the  State  fund,  inetead  of  incidentally 
referring  to  it  as  an  existing  power,  then  the  provisions  of  section  67,  author- 
izing the  commission  to  make  rules  to  carry  into  effect  the  provisions  of  this 
chapter  could  be  applied.  **  I  believe  the  courts  would  be  reluctant  to  approve 
of  a  delegation  of  legislative  power  to  the  commission  to  determine  not  only 
the  machinery  for  the  levy  of  the  assessment,  but  the  limitations  of  the  assefls- 
ment  itself,  where  no  such  assessment  was  directly  authorized/' 

Neither  do  I  believe  that  the  commission  has  ower  to  cover  this  case  under 
subdivision  9  of  section  67  permitting  it  to  make  regulations  providing  for 
"collection,  maintenance  and  disbursement  of  the  State  insurance  fund,"  for 
the  same  reasons.    Opinion  of  Attomey-Oeneral,  July  16,  1915. 

C.  Groups  of  Indwidual  Employers, —  The  determiiiatian  of 
hazards  and  premium  rates  and  dividends  of  workmen's  compensa- 
tion insurance  for  private  insurance  corporations  or  associations 
must  have  the  approval  of  the  State  Superintendent  of  Insurance 
(Insurance  Law,  §  67,  added  by  L.  1914,  ch.  16,  and  §  190,  added 
by  L.  1913,  ch.  832  and  am'd  by  L.  1916,  ch.  393).  Such  deter- 
mination for  the  State  Fund  belongs  to  the  State  Industrial  Com- 
mission subject  to  Workmen's  Compensation  Law,  §  95,  the  Com- 
mission therefor  being  vested  with  large  powers  relative  to  altera- 
tion and  .re-grouping  of  the  forty-two  original  groups  of  Work- 
men's Compensation  Law,  §  2.  To  simplify  its  task  the  Comniisriiou 
by  combination  reduced  the  original  forty-two  groups  to  six.  But 
with  a  view  to  inducing  large  employers  to  insure  with  the  State 
Fund,  it  instituted  the  practice  of  establishing  special  groups  out- 
side of  the  six  groups,  each  such  special  group  to  consist  of  an 
individual  employer  with  a  minimum  pay-roll  exposure  of  approx- 
imately 2,500  employees.  The  benefits  of  this  method  to  the  State 
Fund,  its  attractions  for  the  large  employer  and  its  general  reason- 
ableness are  presented  at  length  in  the  report  of  the  State  Fund 
Manager  in  the  Annual  Keport  of  the  Department  of  Labor  for 
1915.  By  means  of  it,  the  State  Fund  was  able  to  offer  to  the 
large  employer  special  rate  and  dividend  advantages.  The  pri- 
vate insurance  corporations,  as  rivals  of  the  State  Fund  for  busi- 
ness, objected  strenuously  to  the  practice.  The  Attorney-General 
was  called  upon  to  interpret  the  powers  of  the  Commission  under 
§  95.    He  ruled  as  follows : 

The  only  way  in  which  a  single  employer  in  the  State  fund  can  be  sepa- 
rately grouped  is  where  the  nature  of  his  business  and  the  degree  of  risk  or 
injury  is  such  that  he,  in  fact,  represents  a  group  by  himself,  subject,  however, 
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to  the  opportunity  of  other  employers  coming  within  its  limitations  to  be  made 
members  of  that  group;  and  the  only  way  in  which  a  single  employer  in  the 
State  fund  can  secure  a  rate  diiTerent  from  that  allowed  to  other  employers  in 
such  fund  of  the  same  group  is  through  a  system  of  schedule  rating,  as  pro- 
vided in  the  last  sentence  of  section  95.  But,  for  dividend  purposes,  even  an 
employer  so  rated  still  remains  in  the  group  in  which  he  is  placed  and  divi- 
dends must  be  declared  as  the  result  of  the  total  experience  of  the  group  of 
which  he  is  a  member  for  the  premium  period. 


The  full  text  of  the  opinion  is  as  follows: 


The  State  Industrial  Commission  submitted  an  inquiry  as  follows:  "Can 
the  State  Industrial  Commission  under  section  95  of  the  Workmen's  Ck)mpeiisa- 
tion  Law  (Laws  of  1914,  chap.  41),  in  rearranging  the  groups  set  forth  in 
section  2  thereof,  set  up  an  individual  employer  in  a  separate  group  T  " 

It  appears  that  there  are  certain  employers  in  the  State  having  a  very  large 
and  varied  group  of  employees.  The  State  Industrial  Commission  using  the 
power  conferred  by  section  95  of  the  Compensation  Act  to  rearrange  groups, 
has  in  some  instances  set  up  such  an  individual  employer  in  a  separate  group, 
upon  the  theory  that  the  word  "  group  "  may  be  defined  or  construed  for  pur- 
poses of  administering  the  State  insurance  fund  as  properly  applicable  to  an 
individual  employer  having  a  pay-roll  exposure  sufficiently  large  to  afford  a 
satisfactory  insurance  distribution.  It  is  the  practice  in  declaring  dividends  to 
credit  to  such  an  individual  employer  constituting  such  an  individual  group, 
any  balance  of  his  premium  remaining  after  paying  all  losses  on  his  account, 
and  after  setting  up  the  loss  reserves  and  catastrophe  surplus  required  by 
section  97  of  the  act.  This  dividend  is  credited  upon  the  next  installment  of 
premium  due  the  State  fund.  My  opinion  is  asked  whether  this  is  permissible 
under  the  act. 

There  is  no  definition  of  the  term  '^  group  "  in  the  act.  For  the  purposes  of 
sections  95  and  97  and  from  the  point  of  view  of  insurance  administration,  the 
Commission  seems  to  construe  the  word  **  group  "  as  meaning  an  insurance 
unit.  They  say:  "The  test  of  what  constitutes  an  insurance  unit  is  to  be 
found  not  in  the  number  of  employments  or  employers  in  any  case,  but  in  the 
amount  of  the  pay-roll  exposure.  For  purposes  of  administering  the  State 
insurance  fund,  it  is  not  proper  to  recognize  as  a  '  group '  any  number  of 
employments  or  any  number  of  employers,  whose  total  pay-roll  exposure  is  too 
small  to  afford  a  satisfactory  insurance  distribution.  On  the  other  hand,  it  is 
entirely  proper  to  set  up  as  a  'group'  within  the  meaning  of  the  act,  any 
individual  employment  or  any  individual  employer  with  a  pay-roll  exposure 
sufficiently  large  to  give  a  satisfactory  insurance  distribution.  In  determining 
what  amount  of  pay-roll  exposure  shall  be  taken  as  affording  a  satisfactory 
insurance  distribution,  the  rule  adopted  by  the  State  insurance  fund  calls  for 
a  pay-roll  of  approximately  twenty-five  hundred  employees,  or  an  expenditure 
of  about  twenty  thousand  dollars  per  week.  Any  line  drawn  here  must  be  of 
necessity  somewhat  arbitrary,  but  it  is  generally  recognized  by  actuaries  that 
a  pay-roll  exposure  representing  twenty-five  hundred  employees,  or  twenty 
thousand  dollars  per  week  is  sufficiently  large  to  yield  a  proper  insurance  dis- 
tribution. In  other  words,  any  individual  employer  or  any  number  of  em- 
ployers in  the  same  trade,  having  a  pay-roll  exposure  of  this  siae,  oonstitatei 
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wfaftt  may  be  tersMd  a  veal  liunrsnce  uait.  Tkis  ti  reoogalaed  hy  tiie  pn>- 
viiioM  of  ike  Intunuioe  Law  goveraiDDg  Um  formation  df  mutoal  companiea 
wltidi  laj»  dvwn  aa  one  of  tiie  conditioM  fer  ike  f omation  of  mntk  a  eom- 
yuKj  a  pay-roil  of  at  least  twearty-fire  hB»di«gd  eMpleyees.  I  rabnit  that  tint 
mterjvetatton  of  tbe  ward  'fproap'  ae  vaeaiiiag  an  mturanoe  unit  compoaed 
of  eitlier  a  number  of  employmente  or  -employerB,  or  oonaisting  «f  «  single 
eaipleymeot  or  employer  wkh  a  anflksient  paynroll  eocpoaare  to  ailerd  a  satia- 
factory  inumnoe  dietrflwiUoti,  ia  a  reaeofaiMy  and  proper  one  «ape(nally  in 
▼Mr  of  the  absence  of  any  defiadtiDn  of  tkis  term  in  the  act,  and  the  precedent 
established  by  the  ofifeial  inierpratatton  placed  vpon  tke  word  '|;ro«p'  as 
used  m  a  similax  profiaiaa  otf  ihe  Maasaofaasetta  miL" 

llie  foDowfeg  are  '€k»  provfelons  of  the  rtatnte  (Workmen's  Compensation 
Law)  whidi  bear  upon  the  ^object  of  grouping: 

I  2.  Compensatloii  •  •  •  rIibTI  be  payable  fbf  injuries  •  •  •  incurred 
bf  empteyecB  engaged  in  the  foUnwIiig  taaaiTdciis  en^ploynMSts :  CiMMp  1,  The 
operation,  inclnding  construction  and  ri'pair,  of  railways  operated  tqr  steam,  electric 
or  otber  motiTe  power,  street  raflways  and  tncline  raRways     *     ^     *. 

(This  seotioB  then  ^es  on  to  divide  the  hazanieus  employmeats  subjeot  to 
the  law  into  forty 4wo  groups,  each  being  namhered  ooniecutively.) 

I  90.  There  Is  berAy  crMted  a  fond,  to  be  known  as  *The  State  Insurance 
Fund ',  for^  the  purpose  of  insuring  employers  *  *  *.  Such  fund  shall  constet 
of  all  premiums  received  and  paid  Into  the  fund.  •  •  •  s^Ich  fund  shall  be 
aiipUcaDle  te  the  payment  of  fosses  sastained  on  accooat  «f  Insomnoe  •  •  • 
la  thelnanner  provided  in  this  clinpter. 

I  as.  Classification  of  risks  and  adjustment  of  premiums.  'Employ efrs  «  •  • 
•hall  be  divided,  for  the  pimpcmta  of  the  state  fund.  Into  the  iSMHipB  set  fbrth 
in  section  two  of  this  chapter.  •  •  •  Separate  accounts  shall  be  kept  •  •  • 
ia  respect  to  each  such  gnrop  for  coavenience  hi  deiermlniDg  f^nltaMe  rates. 

f  95.  *  *  *  But,  for  the  purpose  of  paying  compensatloo,  the  state  fund 
shall  be  deemed  one  and  indivisible.  The  commiHslon  shall  have  power  to  rearranf^e 
aay  of  tbe  freupe  set  forth  In  sectioa  two  hij  withdrawing  any  eiiiployn»ent  easbraced 
in  It  and  transferring  It  wholly  or  in  part  to  any  other  prroup  and  from  such 
eiapisywiestB  t*  set  ap  new  groups  at  Its  discretion.  The  conunissloa  ska  11  detexmtae 
the  hazards  of  the  different  classes  composing  e»rh  group  and  fix  the  rates  of 
premiums  therefor  based  upon  the  total  payroll  and  number  of  empldyees  In  each 
of  sBeh  classes  of  em^lojrsient  at  the  lowest  possible  rate  coBsisteat  with  the 
maintenance  of  a  solvent  state  insurance  fund  and  the  creation  of  a  reasonable 
soiflQs  and  reserve;  and  for  sacta  puipose  may  adeipt  a  flyst«im  of  sf1»ediile  rating 
la  such  a  manner  to  take  account  of  the  peculiar  hazard  of  each  individual  risk. 

I  97.  Reqnlrement  In  classifying  employment  and  fixing  and  adjusting  preminm 
ratts.    •    •     • 

1.  The  commission  shall  keep  an  accurate  account  of  the  money  paid  in  in 
PKaiiaais  %y  sach  ef  Hie  several  classes  tl  emjAefmevtm  and  ladostrtes,  and  the 
duborscments  on  account  of  injuries  and  deaths  of  employees  thereof,  •  •  • 
apd  tiso  on  account  of  the  money  received  from  each  Individual  employer  and 
the  aflM>aat  ttslBUssed     *     *     *     on  sccoant  of     *     *     *     such  employer. 

2.  On  January  first,  nineteen  hundred  and  fifteen,  *  *  a  readjustment 
of  the  sate  shall  be  made  for  each  of  the  sei^eral  gnonpH  of  employments  er  iadustries 
and  of  each  hazard  class  therein,  which,  in  the  Judgment  of  the  commisaion,  i^aU 

are  developed  an  average  loss  ratio. 

3.  If  any  Mich  aoceoatfaig  show  an  aggregate  bataince  ("deemed  fa^  the  csmmissloa 
to  be  safely  and  properly  divisible)  remaining  to  the  credit  of  any  class  of  employ- 
omt  or  isAastry.  •  •  •  the  commission  may  in  its  discretion  credit  to  each 
individual  memtwr  of  such  group,  •  *  •  Bm-h  .  proportion  of  such  balance  as 
the  amount  of  his  prior  paid  pn-miums  sustains  to  the  Whole  amount  of  saich 
piemliuBs  paid  ay  fl»  croay  te  which  he  belongs,  since  the  last  readjustment 
of  rates. 


Womiuiit,  Attoraey-Geaeral. —  ne  Cosnaaisssoii  aeeias  to  feel  that  the  estah- 
lislunaBt  of  individiiai  groups  in  the  Btate  iasaranee  ftmd  ia  in  the  interest 
of  the  aaCety  and  ealvency  of  the  fimd,  and  lor  the  benefit  of  all  employera 
aad  empkfyees  inanred  in  it,  and  that  large  (employers  of  labor  are  thereby 
indneed  to  take  iasaraace  in  the  State  inmrance  fnnd  in  preference  to  carry- 
ihg  their  own  riaks  as  self- insurers.     The  Commission  dairns  that  it  is  of 
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benefit  to  not  only  the  employers  so  grouped,  but  also  the  State  insuranes 
fund  as  a  whole,  and  the  other  employers  injured  in  it,  since  it  increases  the 
financial  strength  and  stability  of  the  fund  by  enlarging  its  premium  income, 
its  loss  reserves  and  its  catastrophe  surpluBn  and  reduces  the  cost  of  insurance 
to  every  policy  holder  by  lowering  the  proportion  of  overhead  charges  falling 
upon  the  individual  employer.  It  is  said  to  be  of  advantage,  also,  to  the 
employees  of  policy  holders  placed  in  individual  groups,  as  it  furnishes  the 
strongest  possible  incentive  to  improve  the  safety  equipment  of  plants. 

That  the  language  of  section  95  is  very  broad,  conferring  upon  the  Com- 
mission large  powers  to  combine  and  rearrange  groups,  to  divide  and  sub- 
divide employments,  to  transfer  any  employment  wholly  or  in  part,  to  any 
other  g^oup  set  forth  in  section  2,  and  from  such  employments  set  forth  in 
section  3,  to  set  up  new  groups  at  its  discretion,  is  undoubted.  Moreover, 
assuming  for  the  purpose  of  argument,  that  the  language  of  the  statute  is 
broad  enough  to  imply  authority  for  the  Commission  to  create  such  a  plan 
of  individual  grouping,  the  question  of  its  expediency  and  advisability,  re- 
garded from  the  point  of  view  of  business  policy  and  insurance  economics,  is 
one  that  must  obviously  be  determined  by  the  judgment  of  the  Commission.  I 
am  concerned  only  with  the  legality  of  such  a  method.  If  the  Commission 
holds  it  to  be  sound  and  wise  to  set  up  individual  employers  in  separate 
groups,  the  attitude  of  the  Commission  should  be  sustained,  if  the  language 
of  the  act  may  reasonably  be  construed  as  conferring  or  implying  authority 
tor  such  action. 

It  will  be  seen  that  sections  96  and  97,  bearing  on  the  classification  of 
risks  and  the  fixing  and  adjusting  of  premium  rates  and  the  declaring  of 
dividends,  treat  employers  who  are  insured  in  the  State  fimd  from  three 
different  standpoints,  namely,  that  of  a  "  group,"  that  of  a  "  class  "  and  that 
of  an  "  individual." 

Etymologically  the  term  "  group  "  means  two  or  more  things  having  some 
relation  to  each  other.  Words  in  a  statute  must  be  deemed  to  have  been 
used  in  their  ordinarily  accepted  meaning,  unless  the  contrary  can  be  sho^m 
to  appear  from  the  context.  Therefore,  the  very  use  of  the  word  "group" 
standing  alone,  would  seem  to  indicate  an  intention  of  the  Legislature  that 
there  should  be  more  than  a  single  individual  employer  in  any  ''group," 
unless  the  nature  of  his  business  is  such  that  he  is  the  only  one  transacting 
business  of  that  kind  within  the  State,  or  unless  the  peculiar  hazard  of  his 
business  is  such  as  to  make  it  susceptible  of  a  separate  classification;  but  in 
either  event,  whether  from  the  standpoint  of  the  nature  of  the  business  or  the 
degree  of  risk  of  injury,  it  would  seem  that  the  ''  group  "  idea  could  only  be 
carried  out,  within  the  ordinary  meaning  of  that  term,  by  making  the  classifi- 
cation available  to  all  employers  coming  within  the  limitations  thereof.  The 
Legislature  has  exemplified  the  "  group  "  idea  in  section  2  of  the  act  and,  in 
the  absence  of  definition,  it  would  seem  that  nothing  less  could  be  conveyed  by 
the  use  of  the  word  "  group  "  in  section  95  than  is  concretely  illustrated  in 
section  2.  For  example,  if  the  Commission,  for  State  fund  purposes,  should 
create  a  group  of  which  all  employers  of  a  certain  class  might  become  members, 
and  only  one  of  them  should  insure  in  the  State  fund,  this  could  be  a  ''  group  " 
within  the  meaning  of  the  statute.  The  grouping  would  consist  in  the  classifi- 
cation whereby  the  door  would  be  open  to  all  employers  of  the  same  class 
having  the  same  hazard  to  come  in  at  any  time  and  enjoy  the  same  classifica- 
tion and  receive  the  same  treatment. 
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This  Tiew  ii  strengthened/  rather  than  otherwise,  when  we  consider  the  con- 
text. The  statute  uses  the  word  ^*  class "  as  well  as  "  group."  Section  05 
mentions  '*  classes  composing  each  group  "  and  "  such  classes  of  emploTment." 
Evidently  classes  were  intended  to  be  subdivisions  of  groups.  Similar  phrasing 
is  used  in  section  97,  namely,  "  each  of  the  several  classes  of  employment  or 
industry  "  and  "  any  class  of  employment  or  industry,"  while  what  a  "  class  ** 
is  is  pretty  clearly  indicated  by  the  use  of  the  word  **  hazard  class  "  in  sub- 
division 2  of  section  97. 

Really  then  a  ''class"  within  the  meaning  of  this  statute  is  a  part  of  a 
^  group  "  and  must  be,  in  an  insurance  sense,  composed  of  employments  having 
the  same  hazard. 

That  these  classes  are  to  be  made  up  of  individual  employers  having  the  same 
hazard,  if  more  than  one  such  employer  exists  and  is  insured  in  the  State 
fund,  seems  clear  from  the  language  of  section  95,  providing  that  ''  the  com- 
mission shall  determine  the  hazards  of  the  different  classes  composing  each 
group,"  and  from  the  use  in  subdivision  3  of  section  97  of  the  words  "each 
individual  member  of  such  group."  This  subdivision,  having  to  do  with  divi- 
dends, indicates  that  dividends  must  be  paid  by  group  rather  than  class,  and 
that  as  a  member  of  a  group  his  dividend  is  limited  to  such  proportion  as  the 
amount  of  his  prior  paid  premiums  sustain  to  the  whole  amount  of  such 
premiums  paid  by  the  group  to  which  he  belongs. 

That  classes  may,  in  effect,  be  made  up  of  individual  employers  seems  clear 
from  the  last  sentence  of  section  95,  namely,  for  the  purpose  of  fixing  rates  of 
premiums.  The  Commission  is  permitted  to  fix  the  rates  of  premiums,  based 
upon  the  total  payroll  and  the  number  of  employees  in  each  of  the  classes 
composing  such  group  and  "  may  adopt  a  system  of  schedule  rating  in  such  a 
manner  as  to  take  account  of  the  peculiar  hazard  of  each  individual  risk."  In 
other  words,  the  Commission  is  permitted  to  discriminate  in  the  making  of 
rates,  but  the  nature  of  so  doing  is  not  arbitrary,  but  is  presumed  to  take  into 
account  some  hazard,  or  protection  against  some  hazard,  as  for  example,  the 
number  and  variety  of  employees,  as  giving  a  special  experience  for  insurance 
purposes,  and  the  amount  of  safeguard  preventatives  of  accident,  adopted  as 
part  of  the  equipment  or  system  of  an  employer,  and  which  might  justly 
entitle  him  to  be  classified  as  a  separate  class  or  risk,  because  of  his  peculiar 
hazard,  and  because  he  really  rrpresents  at  the  time  a  class  within  a  group. 

The  law  thus  seems  to  permit  the  Commission  to  create  new  groups,  but 
each  group  should  be  available  to  all  employers  coming  within  its  limitations, 
and  if  a  group  is  divided  into  classes,  each  class  should  be  avaiUble  to  all 
employers  within  the  group,  who  come  within  its  limitations.  To  make  an 
individual  a  group  or  class  by  himself,  the  Commission  should  be  able  to 
point  to  the  peculiar  hazard  of  the  individual  risk  which  justifies  itft  separa- 
tion as  such. 

If  the  Commission  can  justify  any  of  its  individual  groupings  upon  the 
above  basis,  I  can  see  no  objection  from  the  standpoint  of  its  legality.  If, 
however,  the  Commission  find  it  necessary,  upon  the  above  basis,  to  place  any 
such  individual  employer  in  a  class  within  a  group,  the  law  seems  to  prevent 
the  payment  of  a  dividend  to  such  an  individual  employer  based  solely  upon 
his  own  experience  and  the  cost  of  carrying  his  own  insurance  plus  the  amount 
credited  to  the  surplus  and  reserve  fund.  There  would  seem  to  be  no  illegality,. 
however.  In  the  Commission  fixing  the  original  premium,  and  adjusting  later 
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pivmium  rates  to  wtcomfikink  the  8ftme  resnlt'  if  ^mmag  ike  rate  i^b  tbe 
peculiar  baeard,  io  be  determined  in  tke  first  iBstanee  by  each  yerailiM'  hazard, 
or  pr^teetioa  agaiaat  sach  hasard,  saxaely,  in  accerdance  with  tha  tc^tsl  psj- 
rail,  the  number  of  emploTeet,  aklety  appliancee,  ajwktm  and  ao  forth,  tad 
laicr  to  be  detfccnaiaed  npoa  encfa  efementa  together  with  tin  sietage  kee 
ratia  experienoed  in  eonnectioii  with  enA  individiial  risk. 

It  is,  tberaforc^  my  opinion  that  the  only  way  is  which  a  fltngle  employer 
in  the  State  fund  can  be  separately  grouped  is  where  the  natnne  oi  his  bunneas 
and  the  degree  of  risk  of  anjuiy  is  eisch  that  he,  in  lacrt,  represeata  a  gniap  by 
himself,  subjeot,  however^  to  the  opportunity  of  other  anployen  aooiing 
within  its  limitations  to  be  made  members  of  that  group;  and  the  aniy  way 
in  which  a  single  empleyer  in  the  State  fund  ena  secure  a  imte  diAeicDt  from 
that  allowed  to  other  employers  in  audi  fund  of  the  same  gteup  is  throigfa  a 
system  of  schedule  rating,  as  provided  in  the  last  aenctoDce  of  aeeiian  §&.  But 
for  dividend  purposes,  even  an  employer  ae  rated  still  reataina  in  tiie  gronp 
in  whieh  he  is  placed  aad  dividends  must  be  declared  aa  the  reaalt  of  the  total 
experieaiDe  of  the  group  of  which  he  is  a  member  for  -tlie  praniura  period. 
0|>*ato«  of  Att&meff'Ganeral,  January  26,  1016. 

The  Oommission  is  im)w  operating  with  a  gronp  axrangement  not 
conflicting  with  the  Attorney-General's  ruling  that  establishes  such 
groups  outside  of  the  sixgroops  as  '^  Special  Soad  Builders  Group, 
Xo,  XI,  eifective  July  1,  1916,"  and  "  Special  Laundmaan 
Group,  No.  XII,  effective  July  1,  1916." 

D.  Cancellation  of  State  Fund  Policies, —  The  State  Industrial 
CormxuasioQ's  power  to  decide  dispiites  relative  to  the  canodlatiim 
of  employers*  contracts  by  private  insurance  carriers  is  elucidated 
by  the  rulings  and  correspondence  under  the  general  head,  "  Can- 
cellation of  Private  InsuraiK^e  ContractB^"  iitimediatd.y  foUowing 
this  title.  The  following  opinion  of  the  Attorney-General  author- 
izes the  Commission  to  cancel  State  Fund  policies  for  non-payment 
of  premiums: 

I  have  been  eonsidmng  the  question  of  cancellation  of  'policies  fn  State  Fund 
for  non-payment  of  premiums,  togefther  with  the  proposed  ruling  of  your  Vjom' 
mission  providing  for  such  cancellation. 

The  ruling  which  you  propose  to  adopt  is  as  follows: 

In  any  case  where  an  insurer  In  the  state  fund  Is  In  arrears  in  the  yayveat  «f 

a  premium  and  remains  in  arrears  for days  after  demand,  the  manager  of  the 

state  fUAd  may  cajioel  saUl  tmllcy  ^  a  notice  in  wrttinc«  mailed  to  aach  insurer 
by  registered  mail,  at  his  last  known  poet  office  Address,  and  flxixur  a  period  wben 
such  noUce  sliaU  bccoiBe  effective,  not  less  than  ten  days  thereafter. 

I  do  not  find  any  provision  in  the  statntes  directly  authorifliRg  the  eaaoella- 
tion  of  poiicioB  in  ike  State  Fund  for  non-payment  of  premkuna,  neiiter  do  I 
find  any  provision  denying  the  right  to  oancel  aueh  pelleiei^  asd  it  woidd  seen 
to  me  under  §  67  of  the  Oompenaation  Law,  that  the  Commnamom  hae  pawer 
to  adopt  reasonable  nUea  for  the  oellection,  mainteaanec  ami,  diahnraenHBt  of 
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the  State  Inmirance  Fund  and  for  carrying  into  effect  the  general  proviBions 
of  the  Compensation  Law,  and  would  have  the  power  to  paas  such  a  rule 
unleB»%7  tiw  terms  of  ihe  policy  a  contract  has  be«fn  entered  into,  which  cannot 
be  violated  by  the  State. 

This  leads  to  a  consideration  of  the  policy  which  has  been  issued  by  the 
State  Insurance  Fund.  I  find  upon  an  examination  of  such  policy,  a  provision 
for  the  automatic  renewal  which  reads  as  follows: 

The  insurance  nnder  this  poUcy  shall  automatically  renew  and  continue  la  full 
force  after  tke  tzpirstioii  oi  the  •rtalnal  six  moatba  pertod  for  succeeding  perlo<iN 
of  six  months,. and  the  insured  employer  shall  be  llabls  for  the  renewal  premiaai 
thereom  Tor  each  such  aucccedlac  six  months  period,  unless  in  comr>U»nce  with 
the  provisions  of  section  100  of  the  Workmen's  Compensation  Act,  he  shall  •  •  • 
have  made  other  proylaion  for  securing  the  pajmant  of  compensation  as  tequlrcxl 
by  subd.  2  or  3  of  section  50  of  the  act. 

This  provision,  standing  alone,  could  be  interpreted  as  precluding  the  State 
InduBtrial  Cbmnission  from  ever  canceling  any  of  its  policies  notwithstanding 
the  fact  that  no  premiums  were  paid.  It  would  seem  to  me  to  be  eontrmry  to 
public  policy  to  so  interpret  that  language  as  to  provide  for  any  such  result 
if  it  is  possible  to  reach  any  other  conclusion  as  to  the  purpose  and  effect  of 
soefa  langoage.  It  would  seem  to  be  contrary  to  public  policy  to  permit  the 
State  Industrial  Commission  to  bind  this  trust  hmd  placed  in  its  charge  ia 
perpetuity  to  supply  insurance  to  the  injured  employers  in  such  fund,  not- 
withstanding the  fact  that  no  renewal  premiums  were  paid. 

I  believe  that  in  interpreting  this  provisTon  for  automatic  renewal,  we  should 
read  the  other  provistona  of  the  poMcy  to  see  if  we  can  get  further  light  upon 
the  meaning  of  that  expression.  I  find  that  when  the  policy  was  first  issued  it 
was  clearly  provided  that  it  should  not  taJke  effect  unless  the  advance  premium 
of  eix  months  insurance  had  been  paid  to  and  received  by  the  Ommission.  It 
is  further  provided,  if  any  additional  premium  is  found  due  upon  a  readjust- 
ment, that  it  is  to  be  paid  to  the  State  Commission  within  14  days  after 
notice.  I  find  that  each  renewal  premium  is  payable  within  14  days  after 
notiee  of  the  rate  and  amount  thereof,  and  I  find  that  the  following  provision 
«f  I  5ft  of  the  Compensation  Law  is  quoted  and  made  a  part  of  the  policy : 

Release  from  all  liability.  An  employer  securing  the  payment  of  compensation 
hy  contributing  premiums  to  the  state  fund  ghall  thereby  become  relieved  from  all 
liahiiitif  for  personal  injuries  or  death  sustained  by  his  employees,  etc. 

It  win  be  seen  thai  release  from  liability  was  intended  to  depend  upon  the 
eontribntioB  oi  preBiiBB&  This  is  in  the  statuto  and  is  made  a  part  of  the 
policy. 

It  ia  clear  from  the  above  tint  it  waa  intended  as  a  material  part  of  the 
contraet  tbat  there  eboald  be  a  prompt  payment  of  the  premiums  when  due, 
and  I  believe  thai  the  provinflB  with  reference  to  automatic  renewal  can 
be  interpreted  as  meaning  that  no  new  application  was  necessary  at  the  aid  of 
each  period  of  six  montfaa  and  that  the  policy  should  continue  in  force  with- 
oot  any  renewal  of  application,  provided  of  course  that  there  waa  ecBpliance 
with  the  other  provisions  of  the  policy  as  to  payment  of  the  premiums. 

As  the  policy  is  by  ite  own  terms  to  be  eonstraed  by  rcfersBee  to  the  Com- 
pensation Law  and  aa  the  Comptfisation  Law  clearly  gives  the  pewer  to  the 
Commission  to  make  reasonable  rules,  not  hMonsisicnt  with  the  statute,  fer 
the  purpose  of  can7ing  out  the  details  of  ito  ptoviskma,  I  believe  that  it  is 
within  the  power  of  the  GommisBon  to  make  the  mle  proposed  with  refer- 
ence to  the  caaceliatioii  el  policies,  where  there  baa  been  a  faifawe  to  pay 
the  premiums.     Letter  of  Attomey-Oeneral,  February  11,  1016« 
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(Workmen's  Compensation  Law,  §  80,  §  54,  subd.  5) 

Relativfi  to  insurance  contracts  and  the  Commission's  power  to 
decide  disputes  between  employer  and  insurance  carrier,  sections 
20  and  54  of  the  Workmen's  Compensation  Law  are  to  be  read 
together.  The  Commission  may  determine  whether  a  policy  of 
insurance  has  been  cancelled  or  not.  The  Attorney-General  has  so 
held  relative  to  Bloom  v.  TUin  and  BleeJc  in  a  letter  replying 
under  date  of  August  16,  1915,  to  inquiries  of  the  Counsel  of  the 
State  Industrial  Commission.  Workmen's  Compensation  Law, 
§  20,  declares :  "The  commission  shall  have  full  power  and 
authority  to  determine  all  questions  in  relation  to  payment  of 
claims  presented  to  it  for  compensation  under  the  provisions  of 
this  chapter."  Workmen's  Compensation  Law,  §  54,  subd.  5,  pro- 
vides that  no  contract  of  insurance  shall  be  cancelled  until  at  least 
ten  days  after  notice  of  cancellation  shall  be  filed  in  the  office  of 
the  Commission.  Through  Commissioner  Lyon  the  Commission 
asserted  its  authority  in  Bloom  v.  TUin  and  BleeJc  and  decided  the 
issue:  S.  R.  D.,  vol.  5,  p.  441,  November  13,  1915.  The  Com- 
mission's powers  were  again  challenged  in  Mi7ier  v.  rumiufl, 
S.  D.  R,  vol.  7,  p.  474,  March  7,  1916.  In  this  ruling  Commis- 
sioner Lyon  said : 

The  insurance  carrier  attempts  to  raise  the  question  of  this  Commission's 
jurisdiction  to  pass  upon  the  question  at  all.  The  claim  made  by  the  com- 
pany would  seem  to  resolve  itself  into  the  proposition  that  if  the  insurance 
company  denies  that  it  is  an  insurer,  the  Commission  is  ousted  of  all  juris- 
diction and  that  practically  every  case  coming  before  the  Commission  could 
thus  be  taken  out  of  the  Commission's  hand  and  transferred  to  a  court  of 
law  or  equity.    Thus  the  insurance  carrier  says  in  its  brief: 

The  statute  makes  specific  provision  for  penalties  wblch  the  employer  shall 
suffer,  if  he  Is  not  insured,  and  the  only  question  which  the  Commission  may  consider 
is  whether  the  employer  can  prove  that  he  has  a  policy  of  insurance  and  if  not, 
then  to  dispose  of  penalties  prescribed  by  law. 

This  would  seem  to  put  the  Commission  in  this  anomalous  position :  When 
the  insurance  carrier  claims  that  the  policy  is  not  binding  an  award  can 
only  be  made  against  the  employer.  The  Commission  may  then  sue  the 
employer  to  recover  the  penalties  putting  itself  on  record  as  acquiescing  in 
the  insurance  carrier's  position  and  leave  the  question  whether  the  employee 
is  protected  by  insurance  to  be  tried  out  in  a  court  of  law  where  neither  the 
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employee  nor  the  insurance  company  is  represented.  If  this  be  the  legal 
situation  then  the  compensation  act,  instead  of  being  one  which  insures  pay- 
ment to  an  injured  employee  without  legal  proceeding  and  without  expense 
to  him,  would  seem  to  be  entirely  defeated  and  every  compensation  case 
might  be  turned  into  a  law  suit.  It  seems  to  me  that  this  is  contrary  to  the 
whole  spirit  of  the  Compensation  Law.  Moreover,  in  my  opinion,  it  it 
specifically  contrary  to  the  provisions  of  subdivision  1  of  section  64  of  the 
act,  which  is  as  follows: 

Section  54.  The  Insarance  Contract. —  1.  Rlsht  of  recourse  to  the  Insurance 
carrier.  Evenr  policy  of  insurance  covering  the  liabilitT  of  the  employer  for 
compensation  issued  by  a  stock  company  or  by  a  mutual  association  authorised 
to    transact    workmen's    compensation    insurance    in    this    State    shall    contain    a 

ftrovlaion  setting  forth  the  right  of  the  commission  to  enforce  in  the  name  of 
he  people  of  the  State  of  New  York  for  the  benefit  of  the  person  entitled  to  the 
compensation  insured  by  the  policy  either  by  filing  a  separate  application  or  by 
making  the  insurance  carrier  a  party  to  the  original  application,  the  liability  of  the 
insurance  carrier  In  whole  or  in  part  for  the  payment  of  such  compensation ;  pro- 
vided, however,  that  payment  in  whole  or  in  part  of  such  compensation  by  either 
the  employer  or  the  insurance  carrier  shall  to  the  extent  thereof  be  a  bar  to  the 
recovery  against  the  other  of  the  amount  so  paid. 

The  provision  of  the  Ck>mpen8ation  act  for  a  review  of  this  Commission'* 
rulings  would  seem  to  give  the  insurance  carrier  sufficient  protection  against 
improper  awards. 

The  claim  of  the  insurance  carrier  therefore  that  the  Commission  has  not 
jurisdiction  is  overruled. 

The  above  mentioned  disputes  between  employer  and  insurer, 
together  with  SJcoczlois  v.  VinocuTj  S.  E.  D.,  vol.  7,  p.  443,  involve 
questions  of  wrong  address^  non-registration  and  non-receipt  of 
notice,  non-payment  of  premium,  etc.  The  complexities  of  a  ques- 
tion of  cancellation  are  illustrated  by  the  Commission's  ruling  in 
the  joint  cases  of  McCaffrey  v.  Tager  Contracting  Co.  and  Gibbons 
V.  Tager  Contracting  Co.    The  ruling  is  as  follows: 

Lyon,  Commissioner. —  These  two  cases  were  heard  together  and  involve 
the  same  question,  namely,  whether  the  policy  of  insurance  issued  to  the 
employer  on  July  25»  1914,  and  running  to  July  25,  1015,  was  properly 
cancelled  by  a  notice  mailed  on  October  1,  1014,  to  become  effective  on  October 
10th.  The  only  difference  in  the  cases  is  that  the  accident  in  the  McCaffrey 
case  occurred  on  June  15,  1015,  and  in  the  Gibbons  case  on  July  10,  1015. 

One,  Oppenheim,  an  insurance  broker,  but  not  the  agent  of  the  Fidelity  and 
Deposit  Company  of  Maryland,  secured  from  the  Tager  Contracting  Company 
the  data  for  the  policy  in  question  and  gave  the  information  to  Brinkerhoff 
Jordan  Company  who  are  the  agents  of  the  Fidelity  and  Deposit  Company. 
Oppenheim  testified  that  he  knew  perfectly  well  the  address  of  the  Tager 
Contracting  Company  was  243  West  Forty-sixth  street  and  when  he  gave 
Brinkerhoff  Jordan  Company  the  data  for  writing  the  policy,  he  gave  that 
as  the  Tager  Contracting  Company's  address.  However,  when  the  policy 
came  to  be  written  the  address  of  the  Tager  Company,  instead  of  being  given 
as  243  West  Forty-sixth  street,  was  written  into  the  policy  as  245  West 
Forty-fifth  street,  and  this  error  in  the  address  seems  not  to  have  been  dis- 
covered by  any  one. 
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On  Septeab«r  I,  1914,  a  check  for  fifty  dollars,  a  part  of  the  premium 
on  policy,  drawn  ia  favor  of  Brinkfirhofi^  Jordan  Ck)nipany  waB  deUvered  by  the 
Tag«i  Contracting  Company  to  Oppcsnheim,  went  throu^  the  hank  and  waa 
returnjsd  cancelled,  the  same  being  indorsed  '*  deposit  to  credit  ol  Brinkerhoff 
Jordan  Comf^any.'^  On  October  third  another  check  was  gjiTca  by  the  Xager 
Contracting  Company  to  L.  Opponheim  covering  the  balanoa  of  the  premium. 
This  eheck  was  indorsed  by  L.  Oppenheim.  and  returned  as  paid»  For  some 
reason  or  other,  Brinkerhoff  Jordan  Company,  w^ho  are  the  agents  of  the 
insurance  carrier,  did  not  forward  the  money  so  received  to  the  insurance 
carrier.  This  was  accounted  for  by  the  fact  that  B^htkerhoff  Jordan  Com- 
pany usnally  received  at  the  end  of  eaeh  mouthy  a  statement  from  the  insur- 
ance eompaay  showing  what  moneys  the  agent  hud  caUeeied  for  tha  c(»np«ay 
and  Brinkerhojff  Jordan  Company  would  then  remit  to  the  company.  The 
insurance  company  not  having  reeeived  the  moftey  by  the  last  of  Septemlter 
hsil  decided  to  caoyeel  the  policy,  and  therefore^  did  not  include  this  unpaid 
premium  in  the  statement  rendered  on  or  about  October  first  to  Brinkerhoff 
Jordan  Company.  The  insurance  carrier  supposing  the  premium  had  not 
been  paid  sent  a  written  notice  ol  cancellfltimK  to*  the  Tager  G«iitr«ting 
Company  dated  October  fint  and  to  beooaa*  sflbctivv  en  October  tentii,  but 
this  letter  being  directed  to  245  West  Forty-fifth  street,  addcess  named  in 
the  policy,  did  not  reach  the  T^ger  Contractasg  Company  whose  address  was 
243  West  Forty-sixth  street.  The  insurance  carrier  knew  that  this  letter  did 
not  reach  the  insured,  but  no  further  effort  to  secure  the  insured's  correct 
post  ofllce  address  was  made.  In  the  ctncellation  notice  sent,  the  insurance 
carrier,  instead  of  offering  to  return  any  portioa  of  the  premium;^  stated  that 
inasmuch  as  nothing  had  been  paid  on  the  premium  no  adjustment  was  to 
be  made. 

After  t2ie  aecidsnt  to  AfeCaOrey  and  en  Jtvly  twelfth,  the  insuranee  carrier 
who  had  never  received  any  of  the  money  from  Brinkerhoff  Jordan  Company, 
directed  them  to  return  the  premiimi  to  the  Tager  Contracting  Company,  and 
a  letter  containing  a  check  was,  on  or  about  that  date,  mailed  to  Oppenhelm, 
the  broker,  but  Oppenheim  testified  that  he  never  received  it  and  the  check 
never  in  fact  came  back  through  the  bank  as  paid. 

We  have  then  a  case  where  a  party  received  a  policy  of  insurance  properly 
issued,  pays  the  premium  to  the  recognized  agent  of  the  insurance  company, 
receives  no  notice  of  any  intention  to  cancel,  the  notice  of  canceThition  mak- 
ing no  reference  to  his  right  to  receive  back  any  of  the  premium  money,  the 
wrong  address  in  the  policy  being  due  to  the  failure  of  the  insurance  com- 
pany's agent  to  properly  take  down  the  address  given  by  the  broker  and  no 
attempt  made  when  the  cancellation  notice  came  back  to  secure  the  insured's 
proper  address.  In  my  opinion  the  insurance  carrier  has  not  shown  that 
the  policy  was  l^ally  cancelled.  I  do  not  think  the  notice  of  cancellation 
was  sufficient  under  the  statute  even  if  it  had  been  received  by  the  Tager 
Contracting  Company,  for  two  reasons: 

First.  Because  the  period  when  it  was  to  become  effective  was  not  ten  days 
after  the  date  when  it  was  mailed.  Subdivision  6  of  section  S4  of  the  Oom- 
pensatioQ  Law  provides  as  follows:  "No  contract  of  insurance  nsned  by  a 
stock  company  or  mutual  association  against  liabilities  arising  under  this 
chapter  shall  be  cancelled  within  the  time  limited  in  such  contract  for  its 
expiration  until  at  least  ten  days  after  notice  of  intention  to  cancel  such 
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Gontraety  on  a  4ate  qieeMled  ki  «ich  ootke,  «luJl  he  ilM  in  the  ofBm  of  the 
commission  and  also  served  on  the  employer."* 

Section  20  of  the  Qeneral  <]k>n«txuotion  Law  7)roridea:  "A  mnnber  of  days 
specified  as  a  period  from  a  certain  date  within  whieh  or  alter  or  before  whidh 
an  act  is  authorized  or  xeqnired  to  be  done  means  snch  number  of  calendar 
days  exclufiwe  of  the  calendar  day  from  wldch  the  reckoning  ie  made." 

It  seems  to  me  very  clear  that  nmder  these  two  statutea  a  notke  en  the 
first  of  the  month  to  be  effective  on  the  tenth  is  not  raffioient  notiee. 

Seoond.  It  seems  to  be  conceded  by  the  carrier  that  to  make  a  cancellation 
notice  effective  either  the  aneamed  portion  of  the  premium  must  be  retamed 
or  an  offer  to  return  made.  In  the  present  case  no  offer  to  vetam  was  made 
and  the  iact  that  it  was  not  made  is  due  to  the  fault  of  either  the  insurance 
carrier  or  its  agent,  for  the  agent  certainly  had  the  premium,  or  a  substantial 
part  of  it,  and  the  mistake  made  in  not  turning  it  over  to  the  company  is 
certainly  not  to  be  used  agaiaet  the  Tager  Contracting  Company.  It  is 
probably  true  that  the  proper  mailing  of  the  notice  of  cancellation  would 
be  sufficient  to  cancel  the  pollicy,  whether  it  waa  Teoetved  through  the  post 
office  or  not  In  thia  ease,  however,  the  notice  waa  not  mailed  to  the  corrreot 
address  and  the  fact  that  the  wrong  addrefls  was  in  the  policy  i8>  on  the 
evidence,  at  least  as  mudi  the  fault  of  the  company  as  of  the  Insured.  It  is 
probably  the  duty  'of  a  person  insured  under  a  policy  to  look  it  through  and 
find  whether  there  are  any  enrora  in  it,  but  it  may  be  doubted  whether  this  is 
any  more  incumbent  upon  the  insured  than  it  is  the  duty  upon  the  'insurer 
of  putting  the  correct  address  in  when  it  is  given  him  as  C^enheim  testified 
was  done  in  the  prasent  case.  Furthermore,  I  think  it  was  the  duty  of  the 
insurance  company  when  they  were  apprised  of  the  fact  that  their  paaoella- 
tion  notice  had  Jiot  been  received  l^  the  insured,  to  make  some  effort  to  find 
his  proper  address  and  give  him  the  cancellation  notice. 

In  my  opinion  compensation  must  be  granted  in  both  cases. 

In  the  foregoing  opinion,  award  made  in  both  cases,  November  4,  1915. 
All  concur  except  Mitchell,  Commissioner,  not  voting.  McCaffrey  v.  Tager 
Contracting  Co.  and  Oihbons  V.  Tager  Contracting  Co,,  S.  D.  R.,  vol.  6,  p.  434, 
Xovember  13,  I915.t 

The  correspondence  between  the  Attorney-General  and  the 
Counsel  of  the  Commission  referred  to  in  Bloom  v.  TUin  &  Bleek 
is  as  fellowe.  The  Attomey-Geoieral  held  that  tfaeOcmmiBsi^Mi  has 
power  to  determine  the  facts  in  a  dispute  relative  to  cancellation, 
and  to  award  compensation  directly  against  the  insurance  carrier 
and  to  biiiig  suit  for  its  recovery : 

1  Hadison  Ave.,  New  Yoik  City,  August  13,  1915. 
Olmim  7419$;  Bmil  T.  Bloom,  dccfmsed. 
How.  IB.  S.  Woe»BimT,  Attomey-Oeneral,  "Capitol,  Alhany,  7^.  7,: 

Dear  Sia. —  Your  opinion  is  respectfully  requested  upon  certain  questions 
wbich  have  arisen  'before  the  State  Industrial  Commission,  in  relation  :lo  the 
determination  of  the  claim  for  compensation  jnade  on  behalf  of  the  wife  and 

•  Thd  HulxUvlaioB  has  been  amended  "by  L.  101ft.  eh.  «12. 

t  The  award  in  the  Gibbons  case  was  affirmed  bj  the  Appellate  Division,  June  30, 
1016,  witbout  opinion. 
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children  of  the  deceased  employee  above  named.    The  facts,  so  far  as  material 
to  the  question  at  issue,  are  as  follows: 

Emil  T.  Bloom  was  employed  by  the  firm  of  Tillin  &  Bleek,  which  firm, 
prior  to  the  date  of  the  accident,  had  given  security  for  the  payment  of  com* 
pensation  by  insuring  with  the  Aetna  Life  Insurance  Company.  He  was 
injured  on  March  24,  1915,  and  died  on  March  28,  1915.  In  passing  upon  the 
claim  for  compensation  notice  of  hearing  was  sent  to  the  employer  and  also 
to  the  insurance  carrier.  Upon  the  hearing  the  insurance  carrier  contended 
that  the  policy  in  question  had  been  cancelled  for  non-payment  of  the  pre- 
mium. The  employer  contended  that  the  premium  had  been  paid  and  that 
notice  of  cancellation  had  never  been  received. 

Has  the  State  Industrial  Commission  jurisdiction  to  determine  whether  the 
policy  above  mentioned  has  been  cancelled? 

Has  the  State  Industrial  Commission  jurisdiction  to  make  an  award  of 
compensation  directly  against  the  insurance  carrier,  as  well  as  agaimit  the 
(employer  ? 

In  what  manner  should  the  State  Industrial  Commission  pursue  its  right 
of  recourse  against  the  insurance  carrier  under  subdivision  1  of  section  54  of 
the  Workmen's  Compensation  Law? 

The  Commission  is  frequently  confronted  with  questions  somewhat  similar 
to  the  above,  where  the  insurance  carrier  contends  that  its  policy  is  not 
operative  as  to  the  accident  in  question,  and  the  Commission  would  be  glad 
to  have  your  opinion  upon  the  question  above  mentioned  and  any  other  views 
which  you  may  care  to  give,  indicating  in  what  manner  the  rights,  as  between 
the  injured  workman,  his  employer  and  the  insurance  carrier  may  be  definitely 
determined. 

If  you  desire,  the  writer  will  be  glad  to  talk  the  matter  over  with  you. 
Very  respectfully, 

STATE  INDUSTRIAL  COMMISSION, 

Jebemiah  F.  Connob,  Counsel 

August  16,  1915. 
Claim  H190;  Emil  T.  Bloomy  deceased. 
Hon.  J.  F.  Connob,  Counsel,  State  Ifidustrial  Commission,  1  Madison  Avenue, 
New  York  City: 

Deab  Sib. —  In  reply  to  your  letter  of  the  13th  instant  and  in  reply  to  the 
questions  therein  set  forth,  would  say  that  in  my  opinion  the  State  Industrial 
Commission  has  jurisdiction  to  determine  whether  the  policy  has  been  can- 
celled inasmuch  as  it  is  provided  under  section  20  that  **  the  Commission 
shall  have  full  power  and  authority  to  determine  all  questions  in  relation  to 
payment  of  claims  for  compensation  under  the  provisions  of  this  chapter", 
and  also,  it  is  provided  under  subdivision  5  of  section  54  that  *'  no  contract 
of  insurance  shall  be  cancelled  until  at  least  ten  days'  notice  of  intention  to 
cancel  such  contract  shall  be  filed  in  the  office  of  the  Commission  ",  and  from 
your  letter  I  do  not  glean  that  any  such  notice  had  been  filed  in  your  office. 

As  to  the  second  question,  I  think  the  State  Industrial  Commission  has 
jurisdiction  to  make  the  award  directly  against  the  insurance  carrier  under 
subdivision  1  of  secfion  54,  as  I  assume  that  the  policy  in  question  had  the 
clause  therein  stated  of  the  right  of  the  Commission  to  enforce  the  policy. 
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Am  to  the  third  quefttion,  I  think  the  St&te  Industrial  Commission  after 
making  the  award,  if  it  is  not  paid,  can  bring  suit  to  recover  the  same  with 
the  penalty  as  provided  in  section  26. 

Very  truly  yours, 

E.  K  WOODBURY, 

A  ttomey-Generol. 

Amendments  of  Workmen's  Compensation  Law,  §  54,  subd.  5, 
effected  by  L.  1916,  ch.  622,  apply  the  requirement  of  notice  to 
the  Commission  and  the  employer  to  insurance  carriers  instead  of 
to  stock  companies  or  mutual  associations  and  make  such  notice  a 
notice,  not  of  intention  to  cancel,  but  of  actual  cancellation.  They 
also  add  a  proviso  that  "  the  right  of  cancellation  of  a  policy  of 
insurance  in  the  state  fund  Aall  be  exercised  only  for  non-payment 
of  premiums." 
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PROCEDUHE  AND  EVIDENCE 
(WorkneB*s  Compensation  Law,  §§  23,  67,  68) 

A.  New  rules  requisite. —  The  rules  of  procedure  in  workmen's 
oompensation  cases  must  grow  out  of  the  natnie  and  purposcfi  of 
the  Workmen's  Gompaieation  Law.  The  simple  workmen's  com- 
pensation plan  having  been  adopted  as  a  relief  from  the  intricate 
and  uncertain  employers'  liability  system,  the  tedmieal  rules  that 
have  grown  up  around  the  employers'  liability  systan  must  depart 
with  it  and  new  rules  must  denrelop  that  will  harmoni2se  with  the 
ccnnp^isatkm  oonoept.  In  reoognitioai  of  this  neeessity,  the  Woric- 
men's  Compensation  Law  gives  the  State  Industrial  Gotmnission 
rule-making  powers  relative  to  notices,  evidence,  hearings,  etc, 
emancipates  it  from  "  common  law  or  statutory  rules  of  evidence  " 
and  "  technical  or  formal  rules  of  procedure  "  and  provides  that 
appeals  from  its  decisions  shall  be  summarily  heard  in  the  courts. 
The  Appellate  Division  set  forth  and  applied  this  principle  in  its 
reversal  of  a  decision  of  the  State  Industrial  Commission  which 
denied  compensation  to  an  employee  on  the  ground  that  he  was  an 
independent  contractor.    The  court  declared : 

The  Workmen's  Compensation  Law  must  in  fairness  be  deemed  to  have  been 
enacted  in  furtherance  of  a  legislative  determination,  enforced  by  explicit  man- 
date of  the  people  through  amendment  of  the  State  Constitution  (Art.  1,  |  19), 
that  a  new  and  different  scheme  and  basis  of  indemnity  for  industrial  acci- 
dents should  be  adopted  in  this  State,  in  the  light  of  the  social  experience  of 
other  commonwealths  and  countries.  Injuries  sustained  by  those  who  perform 
the  manual  and  mechanical  tasks  of  an  industry  must  be  deemed  to  have 
been  intended  by  this  statute  to  be  made  a  social  risk,  a  liability  of  the 
industry,  a  charge  upon  the  production  cost  of  the  article  manufactured  or 
the  service  rendered.  Hitherto  the  rule  of  our  statute  and  fundamental  law 
had  been  that  any  right  of  recovery  for  industrial  accidents  must  arise  from 
a  breach  of  the  master's  duty  as  to  care  and  safeguards,  and  accordingly  was 
limited  by  whatever  contractual  relation  existed  between  the  person  injured 
and  the  person  whose  breach  of  duty  was  the  efficient  cause  of  injury.  For 
this  historic  concept  of  liability  springing  from  omission  of  legal  duty  created 
by  contractual  relation  there  has  been  substituted  an  application  of  the 
social  principle  that,  regardless  of  duty  and  regardless  of  fault,  the  expenses 
and  loss  of  earnings  resultant  from  occupational  injury  to  a  workman  engaged 
in  carrying  on  an  inherently  hazardous  business  or  avocation  of  an  employer 
should  be  paid  in  the  first  instance  by  the  employer  and  by  him  made  a  charge 
against  the  operating  oosta  of  the  business.     In  place  of  the  traditional 

[364] 
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jurifltie  nie  that  tlla  niaater  must  mpond  is.  daauiges  when  hit  aervuit  id 
injured  through  the  master's  fault,  and  thai  atherwiae  the  servant  must  go 
unrecompensed  and  the  loss  be  borne  by  him  alone,  the  people  and  Legislature 
have  now  pui  in  force  the  ehanged  concept  that  the  trade  product  should  be 
chargfed  with  all  eonaequeBeet  of  inherent  trade  hasarda,  and  that  loasea  to 
individual  workers  through  disahility  while  engaged  in  the  servios  ol  the 
proprietor  of  the  business  should  be  distributed  among  all  its  consumers  or 
patrons,  rather  than  left  to  operate  ruinously  against  the  disabled  employee 
or  the  solitary  employer.  This  mandate  of  the  fundamental  will  of  the 
people  of  this  State  should  be  remediably  applied  aad  bcn^cially  enforced  by 
the  State  Workmen's  Compensation  Commission  and  by  the  courts,  in  fair 
fulfillment  of  the  legislative  purpose,  and  ought  not  now  to  be  hampered  or 
crippled  by  continued  application  of  definitions,  concepts  and  rules  of  lia- 
bility whidi  indubitably  produeed  in  large  part  the  very  eonditioaa  of  hard- 
ship  for  which  the  present  statute  was  designed  as  comprehensive  relief. 
Rheintoald  ▼.  Builders'  Brick  and  Supply  Co.,  168  App.  Div.  425,  May  14, 
1915. 

B.  Right  to  cross-examine. —  The  Appellate  Division  reversed 
and  remanded  an  award  where  the  insurance  carrier  had  hoen 
denied  an  opportunity  to  cross-examine  the  claimant:  Ramsey  v. 
Fairhanks-Morse  &  Co,,  l7l  App.  Div.  959,  November,  1915.* 

C.  Cowrt  proeedture  simple  and  expeditious. —  The  Appellate 
Division  further  recognized  the  new  order  as  applicable  to  appeals 
and  to  the  procedure  of  workmen's  compensation  cases  in  the 
courts  as  weU  as  in  tlie  Commission.  It  denied  the  necessity  of 
filing  exceptions  or  of  stating  the  grounds  of  appeal  in  the  notice. 
The  Court  said: 

There  is  no  provision  of  the  statute  or  rule  of  this  court  requiring  the 
filing  of  exceptions,  or,  as  in  England  and  in  some  of  the  States,  that  the 
grounds  of  appeal  be  stated  in  the  notice  of  appeal;  but  it  was  intended  that 
the  procedure  both  before  the  Ck>mmis8ion  and  in  this  court  should  be  simple 
and  without  unnecessary  delay  or  useless  formality;  and  that  until  otherwise 
provided,  the  appeal  to  this  court  should  bring  up  the  whole  case,  to  be  heard 
upon  the  record  of  the  Conunission  and  the  briefs  and  arguments  submitted 
by  the  respective  parties.  Kenny  v.  Union  Railway  Co^  1S6  App.  Div.  407, 
Mar.  3,  1916. 

But  the  most  noteworthy  instance  of  the  court's  recognition  and 
interpretation  of  the  new  methods  has  to  do  with  the  subjects  of 
oowrt  review  and  evidenoa    Section  20  of  the  Workmen's  Com- 

*  Connor's  '*  Employers'  Liability,  Workmen's  CompensatioD  and  Liability  Insur- 
anoe,"  p.  133. 
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pensation  Law  makes  the  State  Industrial  Commission's  decisions 
"  final  as  to  all  questions  of  fact."  Section  67  empowers  the  Com- 
mission to  make  its  own  rules  of  evidence  and  procedure,  provided 
only  that  they  shall  be  reasonable  and  shall  be  consistent  with 
the  Workmen's  Compensation  Law.  Section  68  declares  that  the 
Commission's  investigations,  inquiries  or  hearings  "shall  not  be 
bound  by  common  law  or  statutory  rules  of  evidence  or  by  technical 
or  formal  rules  of  procedura" 

D.  Courts  precluded  from  review  of  evidence. —  In  a  case 
decided  May  5,  1915,  the  appellant  employer  argued  "  that  there 
was  no  evidence  sustaining  the  award  and  that  therefore  there  was 
an  error  of  law  "  but  the  Appellate  Division  unanimously  aflirmed 
the  award  upon  the  ground  that  the  employer  had  had  fair  treat- 
ment in  the  matter  of  evidence  and  that  it  was  precluded  by  Sec- 
tion 20  of  the  Workmen's  Compensation  Law  from  considering 
the  Commission's  decision  further.    The  opinion  was  as  follows: 

Kelloqo,  J.:  The  Commission  finds  as  a  matter  of  fact  that  the  claimant 
was  disabled  for  the  time  allowed.  The  only  question  raised  by  appellants 
is  that  the  evidence  does  not  sustain  that  finding. 

The  claimant  was  injured  July  8,  1914,  and  the  Commission,  October  nine- 
teenth, awarded  him  compensation  for  three  weeks  at  seven  dollars  and  sixty- 
nine  cents  a  week,  the  total  allowance  being  twenty-three  dollars  and  seven 
cents,  the  employment  falling  under  group  21  of  section  2  of  the  Workmen's 
Compensation  Law  (Consol.  Laws,  chap.  67;  Laws  of  1914,  chap.  41).  On 
November  2,  1914,  the  matter  again  came  before  the  Commission  and  an 
award  was  made  of  eleven  additional  weeks  at  the  same  rate  per  week  from 
August  12,  1914,  to  October  27,  1914. 

Upon  the  first  hearing  the  evidence  of  the  physicians  indicated  that  he  was 
not  injured  as  much  as  he  thought  he  was.  After  the  award  he  returned  to 
the  foundry  and,  entering  the  dark  room, 'as  he  claims,  was  unable  to  see; 
there  seemed  a  smoke  over  his  eye  to  such  an  extent  that  he  could  not 
work.  He  appeared  personally  before  the  Commission.  The  appellants 
claim  that  the  evidence  of  the  physicians  upon  the  first  hearing  showed  clearly 
that  the  injury  was  only  temporary,  and  that  his  story  upon  the  second 
hearing  was  not  true.  That  was  a  question  of  fact  for  the  Commission  to 
determine.  Section  20  of  the  act  declares  that  the  decision  of  the  Commission 
shall  be  final  upon  all  questions  of  fact.  The  appellants  now  contend  that 
there  was  no  evidence  sustaining  the  award,  and  that,  therefore,  there  was  an 
error  of  law.  But  the  claimant  was  before  the  Commission,  was  examined 
personally  and  gave  his  testimony.  It  was  justified  in  the  award  if  it 
believed  him.  The  evidence  against  him  was  that  of  the  two  experts  upon 
the  former  hearing.  The  Commission  considered  that  the  claimant  was  not 
unworthy  of  belief,  and  that  he,  better  than  any  one,  knew  his  condition.  It 
does  not  appear  that  the  appellants  offered  any  evidence  which  was  excluded. 
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They  were  represented  by  counsel,  and  if  they  desired  to  put  in  further  eri* 
dence  should  have  asked  or  demanded  that  right.  The  decision  stands  as  one 
of  fact.  We  are  precluded  from  considering  it  further.  If,  however,  we 
were  at  liberty  to  review  the  question  of  fact  we  could  not  say  that  the 
decision  is  against  the  evidence.  The  award  is,  therefore,  affirmed.  All  con- 
curred. Award  affirmed.  Goldstein  y.  Centre  Iron  Work§,  167  App.  Diy. 
628,  May  5,  1915. 

The  Appellate  Division  unanimously  refused  without  opinion  to 
disturb  an  award  based  upon  conflicting  evidence  where  the  death 
of  the  employee  had  been  caused  by  a  fall,  an  electric  shock  or 
natural  causes:  Broleski  v.  Nichols  Copper  Co.,  171  App.  Div. 
959,  November,  1915.* 

E.  Hearsay. —  Basing  its  decision  upon  the  above-cited  sections 
of  the  Workmen^s  Compensation  Law,  the  Appellate  Division  in 
Carroll  v.  Knickerbocker  Ice  Co.  six  months  later  declared  itself 
powerlese  to  criticise  or  revoke  an  award  of  the  Workmen's  Com- 
pensation Commission  based  upon  testimony  the  great  bulk  of 
which  "  was  hearsay,  and,  in  some  instances  hearsay  upon  hear- 
say.'* The  court  was  divided.  The  opinion  of  the  majority  was  as 
follows : 

HowABD,  J.:  The  decedent  was  a  driver  on  an  ice  wagon  owned  and 
operated  by  the  Knickerbocker  Ice  Company.  WhUe  putting  in  ice  at  a  cafe 
on  Forty-second  street  in  New  York  city  the  decedent,  according  to  the  find- 
ings of  the  Commission,  was  injured  by  reason  of  his  ice  tongs  slipping,  which 
caused  a  cake  of  ice  to  come  back  and  strike  him  in  the  abdomen.  Nobody  saw 
the  accident  and  nobody  attempts  to  testify  directly  as  to  the  cause  of  the 
accident.  On  the  occasion  in  question  the  deceased  vomited  what  appeared 
to  be  blood;  whether  the  vomiting  was  before  or  after  the  alleged  accident  is 
not  certain.  The  cake  of  ice  which  the  decedent  was  handling  weighed  300 
pounds,  and  he,  with  the  assistance  of  two  other  persons,  lifted  it  four  feet 
and  put  it  in  the  ice  box.  The  decedent  drank  a  glass  of  whisky  on  the  occa- 
sion; he  and  his  helper  also  had  a  bottle  of  stout.  The  decedent  went  home 
and  was  taken  sick,  and  shortly  afterwards  was  taken  to  a  hospital,  where 
he  died  four  days  afterwards.  He  stated  to  his  wife  and  also  to  the  doctors 
and  to  Mary  Murphy  that  his  tongs  had  slipped  and  the  ice  had  oome  back  on 
him,  hitting  him  in  the  abdomen.  At  the  hospital  he  developed  delirium 
trem^s.  The  proof  of  death  made  by  the  attending  physicians  gives  as  the 
remote  cause  that  "  300  pounds  of  ice  struck  his  epigastrina  causing  gastric 
hemorrhage  —  Rigidity  in  upper  abdomen  *  •  '  •/>  xhe  immediate  cause 
is  given  as  "  QSdema  of  the  lungs.  Delirium  Tremens."  The  deceased  was  a 
hard  drinker  and  had  been  such  for  twenty-five  years. 

If  we  were  to  look  at  this  case  as  we  would  look  at  an  action  in  court,  or 
if  we  were  to  adhere  to  the  substantive  law  of  evidence,  it  is  entirely  clear 

,  *  Connor's    "  Employers'     Liability,     Workmen's     Compensation     and     Liability 
Insurance,"  p.  183. 
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thiit  the  award  should  be  instantly  revoked.  The  proof  offered  was  of. such 
a  character  that  no  court  would  have  hesitated  a  moment  to  reject  it  All 
the  rules  of  evidence,  the  accumulation  of  centuries  of  experience  and  wisdom^ 
were  ignored  by  the  Commission.  But  was  the  Commission  not  authorizicd 
to  ignore  them?  Indeed,  in  order  to  keep  step  with  the  spirit  of  the  law,  was 
the  Commission  not  bound  to  ignore  them? 

It  is  clearly  evident  that  the  great  bulk  of  the  testimony  in  thia>  case  wa* 
hearsay,  and  in  some  instances  hearsay  upon  hearsay.  There  is  slight  evi- 
dence that  the  deceased  vomited  blood,  and  some  evidence  from  which  it 
might  be  inferred  that  he  strained  himself  by  lifting  on  the  iee.  From  these 
two  slender  items  of  evidence  the  Commissictt  ni^t  huva  inferred  that  the 
injury  arose  from  the  accident.  Everything  else  ia  wholly  hearsay.  The 
doctor's  certificate  that  the  remote  cause  of  death  was  because  300  pounds 
of  ice  hit  the  deceased,  is,  of  course,  only  hearsay.  So  that  the  question  arises 
here  whether  the  Commission,  under  section  68  of  the  Workmen's  Compensa- 
tiou  Law  (Consol.  Laws,  chap.  67;  Laws,  of  1914,  chap.  41) »  wer«  authorised 
to  receive  the  hearsay  evidence  and  base  their  findings  upon  it.  Section  68 
reads  as  follows :  "  Technical  rules  of  evidence  or  procedure  not  required. 
The  Commission  or  a  commissioner  or  deputy  commissioner  in  nudcing  an 
investigation  or  inquiry  or  conducting  a  hearing:  shall,  not  be  bound  by  common 
law  or  statutory  rulas  of  evidence  or  by  technical  or  formal  rules  of  pro- 
cedure, except  as  provided  by  this  chapter;  but  may  make  such  investigation 
or  inquiry  or  conduct  such  hearing  in  such  manner  as  to  ascertain  the  sub- 
stantial righto  of  the  parties."  Subdivision  2  of  section  67  also  provides 
that  the  commission  shall  adopt  rules  providing  the  "nature"  of  the  evi- 
dence to  be  accepted  by  it. 

As  to  proceedings  before  the  CommissioB,  these  two  sections  wholly  abro- 
gate the  substantive  law  of  evidence  —  abrogate  the  common  law,  the  statute 
law,  the  rules  of  procedure  formulated  by  the  courts,  and  all  the  technicalities 
respected  by  the  legal  profession.  The  Commission  is  authorized  by  this  sec- 
tion, it  seems,  to  make  its  investigation  in  any  manner  that  it  chooses, 
wholly  unfettered  by  any  law  previously  invented  by  man.  This  is  th*.  spirit 
of  the  statute.  The  Commission  is  to  be  bound  neither  by  custom  nor  by 
precedent.  The  trials  before  the  Commission  are  to  be  sununary,  speedy  and 
informal.  The  very  instant  that  the  old  rules  of  evidence  are  invoked  the 
informal  character  of  the  hearing  disappears  and  the  rigid,  formal  rules  of 
procedure  and  all  the  technicalities  incident  to  the  practice  of  tiie  law  will 
grow  up  around  the  commission,  hampering  and  delaying-  it,  working  incon- 
venience and  hardship  upon  the  daamantSi  and  defeating  the  intent  of  the 
law. 

Assuming  then  that  the  Commission  had  the  right  to  receive  the  bcarsar 
evidence  which  it  did  receive  and  act  upon  it  (and  if  it  hadr  a  right  to  receive 
it,  it  had  a  righ:t  to  act  upon  it),  its  decision  on  Ute  questions  of  fact  was 
final  and  is  beyond  our  power  to  criticise  or  revoke.  (Workmen's  Compensa- 
tion Law,  §  20.  See,  also.  Laws  of  191S,  chap.  167,  amdg:  said  f  20.)  The 
award  of  the  Commission  should  be  aflhrmed'. 

All  concurred,  except  Lyon  and  Woodward,  J  J.,  who  dissented,  the  latter 
in  opinion.  Carroll  T.  KniokerbocJter  /be  Co.,  169  App.  DiV.  450;  Sept.  16, 
1915. 
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In  Bis  drsscntiiig  opinion,  Jttstrce  Woodward,  reviewing  at 
leaglthj  the  ciroumatanceH  and  conduct  of  the  case,  denied  that  there 
waa  any  ^pro&i  sd  all  to- justify  the  Commiaiioii's-  award.  For  thin 
reason  the  court,  he  declared,  had  "  the  right  and  duty  to  review.'' 
*'  There  mu3t  be  in.  the  record,''  he  said,  ''  some  evidence  of  a 
sound,  competent  and  seeagnizediy  probative  cbaracter  to  sus- 
tain the  findings  and  award  made,  else  the  findings  and  award 
must  in  fairneaa  be  set  aside  by  this  court."  His  opinion  was  as 
follows : 

Woodward,  J.  (dissenting:  The  award  appealed  from  should  be  reversed, 
and  the  proceeding  remanded  to  the  State  Workmen's  Compensation  Commis- 
sion for  the  taking  of  further  testimony,  if  available.  The  record  at  bar 
does  not  contain  evidence  which  can  be  accepted  as  sufficient  or  as  any  proof 
upon  matters  essential  to  the  right  of  the  claimant  to  receive  compensation 
under  the  statute.  Findings  which  state  conditions  precedent  to  any  validity 
of  the  award  stand  in  the  present  record  without  evidence  fairly  tending  to 
support  them.  Under  such  circumstances,  this  court  has  no  right  to  sanction 
the  payment  of  money  to  the  claimant  pursuant  to  the  award,  for  thereby 
would  be  imposed  upon  the  patrons  of  the  decedent's  emi)l(>yer  and  upon  the 
community  as  a  whole  a  considerable  burden  and  expense  which  the  statute 
did  not  contemplate  and  the  fundamental  spirit  of  our  law  forbids. 

In  the  proceeding  at  bar  the  Compensation  Commiseion  seems  to  have 
acted  under  a  certain  misapprehension  of  its  powers,  functions  and  permissi- 
ble procedure  in  passing  upon  the  right  of  a  claimant  to  the  protection  pro- 
vided by  the  statute.  This  misapprehension  is  altogether  explicable  under 
the  statute  and  is  in  no  wise  discreditable  to  the  Commission's  sincerity  of 
purpose  and  Integrity  of  action,  yet  the  consequences  are  such  as  to  require 
reversal  of  the  resultant  award.  As  the  issues  here  raised  are  of  novel 
impression  yet  of  vital  importance  to  the  daily  work  of  the  Compensation 
Commission  and  its  successors,  it  seems  proper  to  state  in  some  detail  the 
opinion  ol  this  court  thereon,  in  so  far  as  the  matter  is  presented  by  the 
award  under  review. 

The  Workmen's  Compensation  Law  does  not  undertake  to  provide  a  system 
of  indomnity  for  the  widowa  and.  children  of  aU  workers  who  die  during  the 
period  of  their  employment  in  one  of  the  enumerated  trades.  Any  right  of 
the  widow  or  dependent  children  to  claim  compensation  for  being  deprived  of 
the  decedent's  earnings  and  thus  assess  their  loss  against  the  cost  of  the 
employer's  product  or  service  to  the  community,  must  be  predicated  on  the 
determination  that  the  earnings  were  cut  off  by  "disability  or  death  •  ♦  • 
nwUing,  from  a»  accidental  pergonal  injury  ♦  ♦  ♦  arising  out  of  and  in  the 
course  of  his  employment."  (Consol.  Laws,  chap.  67  [Laws  of  1914,  chap.  41], 
i  10.)  Pteci^ent,  therefore,  to  the  Commission's  right  to  make  an  award 
in  allowance  of  aA|r  claim,  must  be  the  production  of  proof  (1)  that  the 
worker  sustained  a  known  and  determinable  accident  or  mishap  in  the  course 
of  ilia  employment;  (d)  th«t  this  accident  or  mishap  arose  out  of  his  employ- 
nient;  (3)  that  this  accident  or  mishap  caused  the  worker  injury  to  his  per- 
son;  and    (4)    that  the   injury   caused   disability   or   death,   and   thereby 
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terminated  the  mipport  of  widow  or  children  from  the  earning!  of  the  empIoy«- 
ment.  In  the  absence  of  fair  and  acceptable  proof  of  these  vital  elements^ 
the  Commission  has  no  power,  and  could  be  Tested  with  no  power  under  our 
Constitution  and  laws,  to  award  reimbursement  ultimately  assessed  upon 
society  as  a  whole,  any  more  than  the  Commission  or  a  court,  prior  to  the 
statute,  would  have  had  power,  without  such  proof,  to  exact  such  indemnity 
from  the  individual  employer  whose  legal  fault  caused  the  injury.  The 
change  in  the  fundamental  spirit  and  purpose  of  our  statutes  governing  indem- 
nity for  industrial  accidents  {Matter  of  Rheiwwald  y.  BuUden'  Brick  d  Sup- 
ply Co,,  168  App.  Div.  425)  has  in  no  wise  waived  or  lessened  the  necessity 
for  actual  proof  of  the  accident,  its  relation  to  the  employment,  the  resultant 
injury,  and  the  consequences  of  that  injury. 

The  record  at  bar  I  scan  in  vain  for  anything  which  ean  be  called  demon- 
stration or  proof,  anything  which  ought  fairly  and  reasonably  to  convince 
an  ordered  mind,  as  to  the  presence  of  these  essential  elements  in  the  events 
leading  up  to  the  death  of  the  claimant's  husband.  The  Commission's  decision 
and  award  hinges  upon  a  finding  of  fact  that  on  September  22,  1914,  while 
Myles  Carroll,  the  deceased,  was  in  the  employ  of  the  Knickerbocker  Ice  Com- 
pany as  a  driver  on  a  wagon  for  the  delivery  of  ice,  "  the  ice  tongs  slipped  " 
as  he  was  "putting  ice  in  the  cellar  of  a  saloon  at  20  East  42nd  street. 
Borough  of  Manhattan,  City  of  New  York,"  and  "a  300- lb.  cake  of  ice  fell 
upon  him,  striking  him  in  the  abdomen,  causing  an  epigastric  hemorrhage, 
and  a  rigidity  of  the  abdomen."  On  the  following  day  he  was  sent  to  the 
Bellevue  Hospital,  where  he  was  found  to  be  suffering  from  delirium  tremens. 
On  September  twenty-eighth  he  died  at  the  hospital,  and  the  immediate  cause 
of  death  was  stated  to  be  "oedema  of  the  lungs  —  delirium  tremens."  The 
Commission  found  as  a  matter  of  fact  that  "  the  primary  and  predominating 
cause  of  death  was  the  injury  to  the  abdomen,  and  the  delirium  tremens  was 
a  contributory  caude  in  decreasing  the  resisting  power  of  the  individual." 
The  Commission  formally  found  that  these  injuries  "  resulted  in  his  death;  " 
that  they  were  "  accidental,"  and  that  they  "arose  out  of  and  in  the  course 
of  his  employment."  I  have  read  the  record  with  care  and  fail  to  find  therein, 
upon  the  points  enumerated  below,  anything  which  can  be  called  evidence 
sustaining  the  finding  and  warranting  judicial  sanction  of  the  transfer  of 
funds  from  the  treasury  of  the  self-insuring  employer  to  the  pockets  of  the 
claimant  and  her  children.  There  is  literally  no  proof  that  the  deceased  sus- 
tained an  ''accident"  while  carrying  ice;  no  proof  that  his  "ice  tongs 
slipped;  "  no  proof  that  a  cake  of  ice  weighing  300  pounds,  or  any  cake  at 
all,  fell  upon  him;  no  proof  that  he  was  struck  in  the  abdomen  on  that  day; 
no  proof  that  any  "accident"  happened  in  the  course  of  his  employment 
which  caused  "an  epigastric  hemorrhage  and  a  rigidity  of  the  abdomen.** 
There  is  little  that  can  be  called  convincing  demonstration  that  the  sole  cause 
of  death  was  not  delirium  tremens  and  attendant  manifestations,  or  that 
"  injury  "  at  any  time  had  anything  to  do  with  Carroll's  death  in  the  alco- 
holic ward  of  Bellevue  Hospital  six  days  after  the  alleged  misadventure  with 
the  ice  tongs,  but  it  can  hardly  be  said  that  the  Commission's  findings  that 
death  was  not  principally  and  solely  due  to  excessive  use  of  alcohol  was  with- 
out evidence  tending  to  sustain  it. 

It  is  not  necessary  to  review  in  detail  the  record  of  the  proceedings  before 
the  Commission  or  to  analyse  the   supposed  "evidence"  upon  which  the 
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findings  of  fact  are  based.  It  is  not  asserted  here,  in  behalf  of  the  claimant  or 
the  Commiaaion,  that  there  la  actually  in  the  record  any  "evidence"  suffi- 
cient to  sustain  these  essential  findings  of  fact,  if  the  proceedings  had  and  the 
proof  taken  be  subjected  to  the  scrutiny  which  is  required  by  common-law  and 
statutory  standards  of  evidentiary  demonstration.  It  ia  not  claimed  that 
there  was  adduced  before  the  Commission  "  evidence  "  which  would  stand  the 
test  of  analysis  in  the  light  of  any  rules  of  proof  hitherto  known  in  any  pro- 
ceeding judicial  or  quasi-judicial.  The  position  ia  rather  that  the  Commis- 
sion acts  administratively  rather  than  judicially;  that  it  has  been  expressly 
emancipated  from  the  requirements  of  common-law  and  statutory  rules  of 
evidence  and  procedure;  that  its  findings  of  fact  have  been  explicitly  made 
final  and  conclusive,  beyond  the  power  of  this  court  to  review;  that  the  rec- 
ord made  before  the  Commission  was  such  as  to  convince  ita  members  in  good 
faith  that  the  claimant  came  within  the  purview  of  the  statutory  protection; 
and  that  the  Commission's  findings  and  award  may  be  questioned  here  only 
upon  showing  of  bad  faith  or  entire  disregard  for  due  forms  of  procedure. 

An  instance  or  two  will  sufficiently  illustrate  the  "  evidence  "  upon  which 
the  Commission  based  its  findings.  For  example,  as  to  the  falling  of  ice  upon 
the  decedent's  abdomen.  No  witness  was  produced  who  saw  any  ice  fall,  any 
tongs  slip,  any  accident  or  mishap,  or  any  clear  evidence  of  injury  sustained 
at  the  time  claimed.  The  half  dozen  or  more  witnesses  who  testified  that 
they  were  on  the  scene,  saw  no  accident,  no  fall  of  ice.  Dr.  Bancroft,  the 
attending  physician,  testified  that  the  deceased  told  him  that  a  piece  of  ice 
fell  and  hit  him,  causing  pains  in  the  abdomen.  The  wife  of  the  deceased 
testified  to  a  somewhat  more  circumstantial  story  of  the  fall  of  the  ice,  which 
she  said  he  told  her.  One  Mary  Murphy,  a  visitor  in  the  decedent's  house- 
hold, told  a  similar  story  of  what  she  said  the  deceased  had  told  her.  Dr. 
Weeks,  of  the  Presbyterian  Hospital,  to  which  Carroll  went  before  transfer  to 
Bellevue,  testified  that  Carroll  told  him  a  piece  of  ice  fell  on  him,  but  Dr. 
Weeks  could  find  no  indications  of  injury  in  the  region  of  the  stomach.  Dr. 
Connelly,  of  the  Bellevue  alcoholic  ward,  found  no  bruises  or  abrasions,  and 
no  indicationa  of  any  abdominal  injury.  Fucillo,  Carroll's  helper  on  the 
wagon,  who  made  the  "  eye-witness'  affidavit  of  the  injury,"  testified  that  he 
saw  no  accident  and  heard  of  none,  and  that  when  the  affidavit  was  pre- 
sented to  him  which  said  that  ice  fell  on  the  deceased,  he  crossed  that  part 
out  before  signing  and  told  the  claimant's  representative  that  Carroll  had 
not  been  injured.  The  testimony  of  the  various  physicians  by  no  means  estab- 
lished that  Carroll's  condition  when  examined  was  explicable  only  on  the 
assumption  that  he  had  received  an  injury  from  the  fall  of  a  heavy  cake  of 
ice;  the  reported  conditions  leave  it  at  least  doubtful  whether  any  accident 
or  injury  bore  any  causal  relation  to  his  death.  So  on  the  question  of  the 
slipping  of  the  tongs,  the  fall  of  a  300-pound  cake  of  ice,  the  pressure  of  such 
a  cake  on  the  decedent's  chest  or  abdomen,  and  the  development  of  any  con- 
sequences therefrom,  the  only  "  evidence  "  offered  was  "  hearsay  "  versions  of 
self-serving  declarations  made  by  Carroll.  In  some  instances  we  have  a 
"  hearsay  "  version  of  statements  which  in  turn  were  purely  "  hearsay."  No 
witness  who  was  called  to  the  stand  gave  testimony  indicating  that  such  an 
accident  happened;  the  only  testimony  on  that  score  was  that  of  persons  who 
were  not  there  but  say  the  decedent  afterwards  9aid  his  condition  was  due  to 
such  an  accident,  and  persons  who  were  there  at  the  time  but  saw  and  knew 
nothing  of  any  accident. 
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The  claimaiit  and  the  CommiaBion  assert  that  the  ''  evidence  "  i«  sufficieut. 
to  sastain  the  findings.  They  aay  that  it  reaaenably  cuivineed  them  tliat 
thM«  was  an  aecident  and  consequent  injuries  causing  death,  and  that  no 
other  or-  farther  proof  was  requisite^  even  though  the  Qanmussson  did  not 
904  or  eoMonme,  and  counsel  far  the  insurer  had  no  op|^r4»nity  te  comftont 
and  oro«s-««amffie  any  peraons  who  stated  that  ioe  fell  upon  the  decedent, 
that  he  sustained,  any  mishap  whatever,  nor  was  any  statement;  made  mmder 
oath  that  any  such  thing  took  plaoe« 

It  is,  of  course,  true  that  the  State  Workm^'a  Compenaati<»L  CoDimisBioD 
was  primarily  an  administrative  rather  than>  a  judieiaL  hody  and  was  enti- 
tled, in  most  respectsi,  to  act  in  the  manner  usual  in  the  conduct  of  admin- 
istrative qflkers,  without  obligatian  to  fellow  the  more  formal  requirementa- 
of  judicial  procedure.  In  determining,  however,  a  claim  for.  campeDsalion 
under  the  statute,  the  Gammission.  was  charged  with  a  duty  of  aecertaining 
and  recording  facts  and  making  inferencee  and  conelusionfr  therefrom,  and 
was  charged  with  a  power  to  award  payment  of  maneye  from  one  person  to- 
another,  according  as  such  facts  might  be  found  and  conclusions  reaehed.  By 
coituries  of  traditional  law,  such  duties^  powers  and  functions  have  come  tcK 
be  regarded  as  judicial  in  their  nature,  ev«i  though  intrusted  to  administra- 
tive officers  or  boards,  and  by  a  long  line  of  precedents j  fairly  paralleling  the 
history  of  the  development  of  property  rights  under  the  law,  it  has  oome  to 
be  recognised  that  these  duties,  powers  and,  functions  may  not  be  performed 
by  any  ofiicer  or  board  except  in  conformance  to  long-revered  standards  as  to 
what  is  fundamentally  fair,  sound  and  right  in  such  procedure.  Even  though 
the  Workmen's  Compensation  Law  ($  20,  ae  amd.  by  Laws  of  1915,  chap. 
167)  made  "  final "  the  findings  of  the  Commission  upon  all  questions  of  fact,, 
the  question  whether  a  finding  of  fact  by  such  a  body  is  without  evidence 
traiding  to  support  it  is  a  question  which  this  court  has  the  right  and  duty 
to  review.  And  as  was  said  by  this  oourt  in  the  Jiheinwsld  Case  (supra) : 
"  In  all  cases  the  question  of  the  correctness  of  tlte  Commission's  determina- 
tion as  to  the  applicability  of  the  statute  to  the  injury  upon,  which  the  daiu 
is  based  remains  a  question  for  judicial  scrutiny,  in  the  light  of  the  facts  as 
found  by  the  Commission." 

The  Commission  claims  that  there  was  eividenoe  upon  the  vital  inwips;  thai 
the  sworn  narrative  of  persons  who*  heard  the  unsworn  statementa  of  the 
deceased  as  to  what  befell  him  was  evidence  which  the  Commission,  in  it$ 
discretion,  was  entitled  to  accept  and  hold  sufficient,  even  though  it  all  would 
have  been  rejected  in  a  court  of  law.  As  authority  for  thiss  view,.  attentioD 
is  directed  to  section  68  of  the  Workmen's  Compensation.  Law; 

"  S  68.  Technical  rules  of  evidence  or  prooednre  not  required.  The  Com 
mission  or  a  commissioner  or  deputy  commissioner  in  making  an  investiga- 
tion or  inquiry  or  conducting  a  hearing  shall  not  be  bound  by  cemmon  law 
or  statutory  rules  of  evidence  or  by  technical  or  formal  rules  of  psocedure^ 
except  as  provided  by  this  clu^)ter;  but  may  make  such  investigation  or 
inquiry  or  conduct  such  hearing  in  sudi  manner  as  to  aseertain*  the  suhataatisl 
rights  of  the  parties"  (Consol.  Laws,  diap.  67  [Lamrsr  of  1^914,  cha^^  41], 
^68). 

This  section,  obviously  designed  to  promote  informality*  and.  direetnosa  and 
eliminate  technicality  in  procedure,  cannot.be  oonstruedto  warrant  the.  Gem 
mission  to  make  a  finding  and  award  %aiiko%U  l^gdi  0vidmc$  Uk  sustrnft  it. 
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The  ComniwioB  WM  of  eoune  entitled,  in  all  its  liearingB  relatiTe  to  olaixns, 
to  go  to  the  very  right  of  Oe  matteore  at  wiue,  and  Bummarily  search  out  the 
full  facts  concerning  them.  It  would  be  a  misfortune  were  the  inquiry  of  «ach 
a  boozd  aarrowly  BOOBtraiiiad  by  haruaing  -foraialifciefl  of  procedure  or  laBub- 
fitantial  tachnicaHtieB  at  io  the  admiaftibility  of  proffered  proof.  Both  the 
letter  and  the  spirit  of  tiiis  aalntary  statute  cocelude  the  idea  of  technicality 
in  its  adminifltratiim  or  fettering  eonstoainti  on  the  Conmission'e  purpose  to 
glean  all  tiie  facts  and  do  substantial  justice  under  the  law.  Accordingly,  the 
Cummiaeion  had  the  right  and  power,  in  its  untrammeled  discretion,  to 
receive  and  admit  proffered  -proof  freely  and  liberally  with  a  view  to  develop- 
ing all  tha  facts.  It  might  take  any  evidence,  oral  or  documentary,  which 
impressed  its  OMmbeEs  as  perhaps  tending  to  disclose  to  them  the  whole  situ- 
ation as  to  jnatters  in  dispute.  If  in  the  exercise  of  this  discietion  part  of 
the  testimcmy  talcen  proves  to  be  "  hearsay,"  or  part  of  it  is  "  not  connected/' 
or  lacks  probative  force,  or  offends  against  some  other  rule  of  evidence,  no  one 
may  be  heard  to  aomplaia.  Section  66  empowered  the  Commission  to  proceed 
freely  and  earnestly  in  ssareh  for  all  laxste  throwing  light  on  the  vital  issues; 
it  does  not  proceed  in  any  peril  of  fatal  error  through  failure  to  draw  closely 
the  evidentiary  rules  obtaining  in  eoovta  of  law. 

But  after  the  Commission  has  gathered  all  this  data,  all  this  information 
unfettered  by  "  technical  rules  of  evidence,"  then  must  come  sifting  and  sort- 
ing; thai  rnnst  eome  assortment  of  wheat  from  chaff,  demonstration  from 
gossip,  proof  from  "  hearsay,"  and  then  the  ascertainment  of  ^iiat  facts  have 
been  fairly  proved  under  "  the  maxims  which  the  sagacity  and  experience  of 
ages  have  estabKshed  as  the  best  means  of  discriminating  truth  from  error." 
<1  Bouvier'fl  Law  Dictionary  [Hawle's  Kcv.],  702.)  Xo  matter  what  proffered 
testimony  has  been  taJcen,  no  matter  how  extraneous  and  immaterial  many 
portians  of  the  leeord  ultimately  appear,  it  is  the  residuum  of  legal  evidence 
which  nmst  be  decisive.  There  must  be  in  the  record  aome  ertdenoe  of  a 
touad,  competent  and  recognizedly  probative  character  to  sustain  the  findings 
and  award  made,  else  the  ^ndine^  and  award  must  in  iaimeas  be  set  aside 
by  this  sonrt. 

Section  68  of  the  act,  then,  cannot  be  given  any  force  as  emancipating  the 
Commission  irom  all  legal  restraints  as  to  tlie  presence  of  duly  proved  facts 
as  essential  haees  for  iindingB.  Seotion  66  enunciates  no  rule  as  to  the  pro- 
boltes  fevoB  of  te^imony  at  alL  It  sanctionB  no  departure  from  the  tradi- 
tional basis  on  which  money  or  property  may  be  awarded  under  l^al  man- 
date. Its  scope  and  purpose  is  procedural  merely;  it  frees  the  Commission, 
in  its  hearings,  irom  the  haunting  fear  of  reversible  error  through  failure  to 
hold  the  proof  to  technicad  legal  requirements,  both  as  to  evidence  received 
and  evidence  rejected.  In  other  words,  it  dofs  little,  if  any,  more  than  to 
'mite  into  tlie  procedure  of  this  Commission  and  into  the  powers  of  the  courts 
In  review  of  awards  thewhalesome  standard  embodied  by  Mr.  Jiistioe  Stvphett 
in  his  Indian  Evidence  Act  of  1872  {t  167) ,  which  has  lately  been  so  cordially 
praised  by  Mr.  Charles  Frederic  Chamberlayjie  in  section  319  of  his  "  Treatise 
on  the  Modem  Law  of  Evidence,"  as  embodying  **  the  correct  administrative 
principle"  for  dealing  with  claimed  errors  in  evidentiary  rulings:  "The 
improper  admission  or  rejection  of  evidence  shall  not  be  ground  of  itself  for 
a  new  trial  jot  asversal  of  any  deoisien  in  any  case,  if  it  shall  appear  to  the 
csnut  befeve  wISch  such  objection  is  raised  that,  indeprntdewily  of  the  evidence 
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objected  to  and  admitted,  there  waa  Mttfficient  evidenee  to  pftify  ike  deetaioii, 
or  that,  if  the  rejected  evidence  had  been  reoeiyed,  it  ought  not  to  have  Tarleo 
the  decision." 

The  Commission,  then,  was  given  large  immunity  from  fear  of  errors  in 
rulings  upon  evidence,  large  freedom  in  admitting  any  testimony  which 
seemed  at  the  time  to  promise  to  become  of  aid  in  the  final  determination. 
Any  finding  and  award,  however,  must  rest  securely  in  the  presence,  after  the 
sifting-out  process  is  completed,  of  sufficient  legal  evidence  to  sustain  them. 
Otherwise  they  must  fall. 

In  the  case  at  bar  I  conclude  that  the  Compensation  Commission  was  within 
its  discretion  in  receiving  the  testimony  which  it  did.  Its  findings  and  award 
must,  however,  fall,  because  M  the  "  evidence  "  received  upon  the  vital  issues 
was  of  a  sort  unsanctioned  in  law  and  lacking  in  probative  force  in  any  tri- 
bunal performing  a  judicial  function.  The  absence  of  a  residuum  of  legal 
proof  is  fatal. 

For  these  reasons  the  proceeding  should  go  back  to  the  successor  of  the 
Compensation  Commission  for  ascertainment  whether  efiTectual  proof  cannot 
be  found. 

Award  afiirmed.  Ca/rroU  v.  Knioherbocker  loe  Co,,  169  App.  Div.  453,  Sept. 
15,  1915. 

In  a  later  case  presenting  interesting  points  from  the  stand- 
point of  evidence,  Commissioner  Edward  Lyon  of  the  State  Indus- 
trial Commission  says  of  the  opinion  in  the  Carroll  case: 

Under  the  ruling  of  the  Appellate  Division,  in  the  case  of  Carroll  against 
the  Knickerbocker  Ice  Company,  it  would  be  perfectly  proper  for  the  Commis- 
sion, if  it  thought  the  weight  of  the  hearsay  evidence  efficient,  to  grant  com- 
pensation on  this  evidence  alone,  but  if  it  were  the  only  evidence  in  the  case 
I  should  personally  hesitate  very  seriously  before  doing  so.  I  do  not  under- 
stand that  the  opinion  of  the  Appellate  Division  goes  any  farther  than  to 
make  it  possible  for  this  Commission  in  carefully  weighing  evidence  to  make 
a  finding  upon  hearsay  evidence  alone.  I  do  not  understand  that  the  Appel- 
late Division  has  in  any  way  intimated  that  this  Commission  should  make 
such  a  finding  on  such  evidence,  unless  it  is  convinced  by  the  weight  of  the 
evidence  of  its  truth.  Stadtmuller  v.  Ehret,  8.  D.  R.,  vol.  6,  p.  342,  ITovem- 
ber  24,  1915. 

F.  Review  when  Commission's  findings  are  withoui  evidence, — 
The  Appellate  Division,  it  will  be  noted,  handed  down  the  alx)ve 
opinions  in  Carroll  v.  Knickerbocker  Ice  Co.,  September  15, 
1915.  More  than  three  months  later,  in  two  decisions  handed 
down  on  the  same  day,  it  had  this  further,  to  say  relative  to  its 
right  and  duty  concerning  the  facts  in  Commission  cases : 

(Gardner  (feci« ion,  in  part,) 
The  findings  (of  the  Commission)   are  in  the  most  general  terms,  and  in 
arriving  at  the  conclusion  reached  we  are  not  hampered  by  the  rule  that  the 
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deeiaioii  of  the  Commisuoii  gliall  be  final  m  to  all  quetiioni  of  fact,  nor  by 
the  presumption  that  the  claim  comes  within  the  terms  of  the  statute.  The 
employer  and  the  insurance  carrier  are  entitled  to  a  hearing.  The  hearing  is 
of  a  summary  character,  and  the  Commission  is  not  bound  by  the  ordinary 
rules  of  evidence  and  practice.  Nevertheless,  its  determination  as  to  the  facts 
is  a  quoH  judicial  determination,  and  must  rest  upon  the  facts  presented  to 
it,  the  undisputed  facts  of  the  case  and  the  reasonable  inferences  which  may 
be  drawn  from  them.  The  Commission  cannot  act  arbitrarily  on  the  infor- 
mation it  receives  or  in  direct  violation  of  the  conceded  facts.  Its  duty, 
therefore,  is  to  base  its  determination  upon  the  undisputed  facts  of  the  case 
and  the  reasonable  inferences  to  be  drawn  from  the  general  situation.  When 
its  findings  are  without  evidence  and  in  direct  conflict  with  the  undisputed 
facts,  and  all  reasonable  inferences  which  may  be  drawn  from  them,  its  deter- 
mination may  be  reversed  as  error  of  law.  *  *  *  Award  reversed  and  the 
matter  remitted  to  the  Commission  for  its  action.  The  court  finds  the  follow- 
ing facts,  in  addition  to  those  found  by  the  Commission:  That  the  claimant 
was  not  a  foreman  or  an  employee  of  the  construction  company  in  the  State 
of  Kew  York,  and  that  he  performed  no  service  for  it  in  that  State,  but  was 
employed  solely  to  perform  services  as  (sic)  Ford  City,  Penn.,  and  received 
his  injury  in  the  course  of  his  employment  outside  of  the  State  of  New  York, 
and  it  disapproves  of  any  findings  inconsistent  therewith.  Gardner  v. 
Horteheads  Conairuotion  Co,,  171  App.  Div.  66,  January  5,  1916.* 

{Rhyner  decUUm), 

Howard,  J.:  This  is  an  appeal  from  an  award  to  a  mother.  The  principal 
contention  is  that  the  mother  was  not  dependent.  But  it  has  been  deter- 
mined by  the  Commission,  as  a  fact,  that  she  was  dependent,  and  under  sec- 
tion 20  of  the  Workmen's  Compensation  Law  (Consol.  Laws,  chap.  67  [Laws 
of  1914,  chap.  41],  as  since  amd.  by  Laws  of  1915,  chap.  167),  where  there  is 
any  evidence  to  support  such  a  finding,  the  decision  of  the  Commission  is 
**  final"  and  we  are  not  permitted  to  review.  (Matter  of  Hendricke  v.  Sea- 
man Bro9,,  170  App.  Div.  133.)  In  the  record  before  us  there  is  much  evi- 
dence on  the  question  of  the  dependency  of  the  mother  and,  although  it  is 
extraneous  to  our  province  to  express  ourselves  upon  the  subject,  we  may  say 
that  we  are  convinced  that  the  finding  of  the  Commission  was  fully  justified 
by  the  facts  presented.  The  mother  had  some  small  means  and  some  other 
sources  of  revenue  at  the  time  her  son  died,  but  the  courts  will  not  hold  that 
a  claimant  must  be  reduced  to  absolute  want  or  be  declared  a  pauper,  in  order 
to  come  within  the  provisions  of  the  act.  Partial  dependency  is  sufficient. 
{Matter  of  Walai  v.  Eolhrook,  Cabot  d  Rollina  Corporation,  170  App.  Div.  6.) 

The  appellants  contend  that  the  method  of  computing  the  deceased's  wages 
was  incorrect.  We  think  the  conclusion  reached  by  the  Commission  was  cor- 
rectly worked  out.  Of  course  we  are  unable  to  say  what  mental  processes  the 
Commission  employed  in  arriving  at  the  figures  given  in  their  decision,  but  it 
seems  to  us  that,  under  the  evidence,  the  figures  given  might,  very  properly, 
have  been  the  result  of  the  method  of  computation  pointed  out  in  subdivision 
3  of  section  14.  But  here  again  a  finding  of  fact,  based  upon  evidence,  Is 
presented  to  us  and  we  are  powerless  to  criticise,  modify  or  revoke. 

*  The  coYirt*8  view  of  the  facts  In  this  case  and  Its  rnllngs  as  based  upon  such 
view  are  gfyen  elsewhere,  on  p.  154. 
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It  iB  ncrt  w«ll  'for  this  eaurt  to  tell  int»  Kbe  ^hafalt  of  4wnnHBing  .tbe  iac^ 
even  for  the  purpoBe  of  Bhowmg  fhfli  tiie  findJngB  of  fact  are  yeaaonable  and 
meet  'with  our  approbation.  We  eaiutot,  eneept  hy  usurpatioii,  invade  the 
reafan  of  facta,  for  It  wm  the  clear  intent  of  t]ie  Legislature  that  "  the  deci- 
sion of  the  Commission  shall  be  final  as  to  all  questions  of  fact."  Of  course 
if  there  are  no  facts  and  the  decisdom  is  arbitrary,  unfair  send  unreasonable, 
a  question  of  law  arises  and  we  may  right  the  wrong.  {M^Umr  of  QoHner 
v.  Horseheada  Oonatruotion  Company^  171  App.  Wtv,  66.)  But  it  is  whollj 
improbable  that  the  Commission  will  make  any  fiuch  decision. 

The  Commission  is  the  sole  ju^e  and  the  "  final "  judge  of  the  facts,  aod 
this  court  is  not  only  forbidden  to  trespass  upon  the  jurtediotion  of  the  Com- 
mission in  this  Held,  but,  by  seetion  20  of  the  act,  it  is  oircumscribed,  even, 
in  its  review  of  questions  of  law.  It  was  the  punpoA  of  the  Legislature  to 
create  a  tribunal  to  do  rough  justioe  —  speedy,  summary,  ialonnal,  untedmi- 
cal.  Wfth  this  scheme  of  the  Legislature  we  must  not  interfere,  for,  if  we 
trench  in  fhe  slightest  degree  upon  the  pvevogatiyes  of  the  CkHnmissioa,  one 
encroachment  will  breed  another,  until  finally  simplioity  wiU.gwe  way  to  com- 
plexity, and  Informality  to  technicality. 

The  award  should  be  affirmed.  Award  unaniaiouBly  affirmed;  Lton,  J., 
concurred  in  result.  Rhyner  v.  Hueher  BuUdin^  Oo.,  171  App.  Div.  56,  Jan. 
5,  1916. 

Two  weeks  after  the  Rhyner  decision,  the  Appellate  Division, 
in  Collins  v.  BrooTclyn  Union  Gas  Co,,  reversed  an  award  to  the 
de^endenta  otf  an  employee  who  had  fallen  in  the  ^taneet  and  frac- 
tured his  skull.  The  award  was  based  Tip«n  a  finding  that  the 
employee  iad  stumbled  over  some  obstruction.  The  court  said 
that  there  was  not  a  vestige  of  evidence  that  such  "had  been  the 
case  or  that  the  fall  had  been  due  to  anytjiing  else  than  an  attack 
of  cardiac  syncope.  The  text  of  the  opinion  infuH  appears^  above, 
p.  100. 

In  !May  following,  the  Appellate  Divisioaa  reversed  an  award 
in  Tirre  v.  Bvsh  Terminal  Co.,  and  remanded  the  case  t»  the 
Commission  for  further  hearing.  The  court  said  that  all  the  evi- 
dence of  dependency  in  the  ease  was  heaireay  and  tha4i  even  the 
hearsay  did  not  show  that  moneys  alleged  to  have  been  sent  ^  tie 
beneficiary,  the  mother  of  the  decedent  employee  in  Germany, 
were  in  whole  or  in  ipart  necessary  for  her  iH3,ppQrt  or  sent  for  that 
purpose.    The  opinion  is  as  follows: 

Lyon,  J.:  The  decision  of  the  State  Industrial  Commission  awarded  to 
3Icta  A.  -Eirre,  the  mother  of  August  Tirre,  deceased,  $2.10  weekly  during 
dependency,  and  to  Eiber  Staak,  the  brother-in-law  of  deceased,  $100  for  his 
services  in  the  matter  of  the  funeral  of  deceased.  The  appellant  cfimp^^^"^ 
of  each  of  the  above-mentioned  awards  upon  the  .ground  that  the  'evidence  was 
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fnsufllcicnt  to  justify  the  finding  of  the  ComniisBion  that  the  deceased  came 
to  his  death  by  reason  of  a  personal  injury  which  arose  out  of  his  employ- 
ment, and  also  upon  the  ground  that  the  dependency  of  the  cluimant  was  not 
shown,  nor  the  right  of  EH)er  Staak  to  the  award  made  to  him. 

August  Tirre  was  a  floatman  employed  by  the  appellant  which  operated  a 
terminal  at  Brooklyn,  N.  Y.,  and  in  the  prosecution  of  its  business  transported 
floats,  carrying  cars  between  its  terminal  and  the  various  termini  of  the  rail- 
roads akmg  New  York  harbor.  It  was  the  duty  of  a  ftoatman  to  take  records 
of  the  cars  upon  the  float;  to  see  that  the  cars  were  properly  charged  up;  that 
the  brakes  were  applied  and  placed  under  the  wheels,  and  that  the  tugboats 
were  properly  tied.  The  floatman  was  subject  to  orders  from  the  tugboat 
when  the  float  was  being  transfierred.  At  midnight  of  July  24,  1916,  the 
deceased  arrived  at  the  terminal  of  appellant  on  float  31  from  the  Lehigh 
Valley  Railroad  termimis  at  Jersey  City.  Thereupon  he  was  directed  by  the 
bridgemair,  who  was  his  superior,  to  take  his  three  lamps  and  other  portions 
of  his  gear  and  go  aboard  float  6,  then  at  the  pier,  which  was  loaded  with  cars, 
and  to  stand  by  until  the  tug  which  had  brought  float  31  over  should  return 
to  take  float-  0  to  the  bridge  where  the  cars  which  were  upon  the  float  would 
be  run  upon  railtoad  tracks  of  the  terminal  system  and  thence  to  the  various 
points  of  xtltimate  destination.  The  deceased  was  not  seen  alive  subsequent 
to  the  girrDg^  of  such  directions  to  him  by  the  bridgeman.  That  the  deceased 
followed  sudr  directions  and  went  upon  float  6  is  proven  by  the  fact  that 
about  twenty  mnnttes  later  when  the  tug  came  to  take  the  float  to  the  bridge 
the  lanterns  and  gear  of  the  deceased  were  upon  the  float.  TWo  or  three  days 
later  the  drowned  body  of  the  deceased  was  found  floating  in  the  slip.  While 
the  precise  cause  of  deceased  getting  into  the  water  is  left  to  conjecture,  the 
evidence  was  sufficient  to  fairly  make  the  question  as  to  whether  it  arose  out 
of  the  empBoyment  one  of  fact  for  the  Commission.  That  the  death  was  acci- 
dental, and  that  it  occurred  in  the  course  of  his  employment  while  the  de- 
ceased was  doing  his  r^ular  work  is  admitted  by  the  employer  in  its  first 
notice  of  injury.  That  the  deceased  may  have  slipped  and  fallen  from  the 
float  while  inspecting  the  manner  in  which  the  car  brakes  had  been  left,  or  in 
examining  to  see  that  the  lines  by  which  the  float  was  stayed  to  the  pier  were 
free  is  not  improbable.  The  doing  of  each  of  these  acts  was  in  the  line  of  hig 
duty.  He  was  doubtless  ignorant  of  the  manner  in  which  the  brakes  and  the 
lines  were^  as  he  had  just  arrived  at  the  pier,  while  float  6  had  been  there  for 
five  or  six  hours.  It  was  a  matter  of  ordinaj-y  prudence  for  the  deceased  to 
make  such  inspections,  in  order  thai  he  might  be  assured  thai  when-  the  tug 
had  been  attached  to  the  £k>at  he  might  be  able  while  standing  upon,  ths  float 
to  swing  the  lines  off  the  pier  posts,  which  it  would  thsn  he  his  duty  to  do, 
and  might  also  he  assured  that  the  cars  were  so  stayed  upon  the  float  that 
they  would  remain  there  while  the  float  was  being  moved.  The  performance 
ol  these  or  other  daiies  which  would  take  him  about  the  float  was  doubtless 
what  suggested  to  the  bridgenum  the  testinoony  that  deceased  might  have 
feilett.  and  hit  hie  head  against  the  pier.  It  is  also  to  be  notiood  ihn/t  the 
toilets  were  upon  the  pier  and  tugs  and  none  upoa  the  floats.  The  theory  of 
saioide  finds  no  support  in  the  evidence,  and  is  excluded  by  the  concession 
that  the  death  was  accidental.  We  think  the  question  as  to  whether-  the  d^ath 
arose  out  of  tiie  employment  was  fairly  one  of  fact  and  that  the  finding  of 
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the  Commission  in  that  regard  was  a  reasonable  inference  from  the  proofs. 
The  finding  of  the  Commission  is,  therefore,  conclusive  upon  this  appcaL 

The  second  question  which  arises  is  whether  the  Commission  was  justified 
in  finding  that  the  mother  of  deceased  was  dependent  upon  him.  "  Depend- 
ent "  as  used  in  the  Workmen's  Compensation  Law  means  one  who  looks  to 
another  for  support  or  help.  (Jcbokson  v.  Erie  R.  Co,,  86  N.  J.  L.  650;  91  Atl. 
Rep.  1035.)  It  is  not  necessary  that  the  dependency  be  total  in  order  to 
entitle  the  dependent  to  the  benefit  of  the  statute.  {Matter  of  Walz  v.  Eol- 
brook,  Cabot  d  Rollins  Corp,,  170  App.  Div.  6.)  The  statute  makes  depend- 
ency at  the  time  of  the  accident  a  condition  for  making  an  award  to  a  parent 
(Workmen's  Compensation  Law  [Consol.  Laws^  chap.  67;  Laws  of  1914,  chap. 
41],  {  16,  subd.  4,  as  amd.  by  Laws  of  1914,  chap.  316.)  It  was  held  in  the 
case  of  Main  Colliery  Co.  v.  Davies  (2  W.  C.  C.  108)  that  the  mere  fact  that 
a  father  receives  money  from  a  son  and  expends  it  is  not  alone  sufficient  to 
establish  dependency.  The  evidence  as  to  dependency  is  at  best  very  meagre. 
It  consists  solely  of  hearsay  testimony  of  Eiber  Staak,  the  brother-in-law  of 
the  deceased  and  the  son-in-law  of  the  claimant.  Concisely  stated  this  tes- 
timony is  that  the  witness  had  been  told  by  the  deceased  that  from  time  to 
time  he  had  sent  money  to  his  mother  who  lived  in  Germany,  but  in  what 
amounts,  or  how  often,  the  deceased  did  not  tell  the  witness;  witness  eould 
not  tell  exactly  when  or  how  often  deceased  had  told  him  of  sending  money 
and  did  not  know  when  he  last  told  him,  the  date  of  which  might  be  important 
as  bearing  upon  the  question  as  to  whether  the  mother  might  be  presumed  to 
be  still  living,  nor  how  many  times  he  had  told  him,  but  that  they  worked 
together  and  he  had  told  him  "lots  of  times;  "  that  he  could  not  exactly 
remember  the  words  his  brother-in-law  used  in  telling  him.  The  witness  also 
testified  that  he  and  his  wife,  Lena  Staak,  sister  of  deceased,  had  never  talked 
over  sending  her  mother  money;  that  he  did  not  know  whether  his  wife  sent 
her  mother  money;  that  "she  may  do  it  on  the  quiet;  "  and  also,  " Q.  Didn't 
your  wife  often  tell  you  that  he  was  sending  money  home?  A.  Of  course,  she 
got  letters,  and  in  the  letter  her  mother  stated  that  she  received  the  money 
from  him,  and  that  she  was  pleased  to  receive  it,  but  about  these  conversa- 
tions, I  forget  about  it."  The  only  other  statement  or  suggestion  to  be  any- 
where found  in  the  record  relating  to  the  dependency  of  the  mother,  other 
than  is  found  in  the  findings  of  the  Commission  and  the  remarks  of  claim- 
ant's attorney,  is  found  in  the  unverified  claim  to  the  employer  for  compensa- 
tion, of  date  August  10,  1915,  signed  by  said  Lena  Staak,  stating  that  acting 
for  the  principal  dependent  of  deceased  the  claim  was  presented  on  behalf  of 
deceased's  mother  in  Germany.  The  record  will  be  searched  in  vain  for  any 
evidence  confirmatory  of  the  claim  of  actual  dependency  of  the  mother.  Even 
the  hearsay  testimony  of  the  son-in-law  contains  no  statement  that  the  moneys 
were  in  whole  or  in  part  necessary  for  the  support  of  the  mother,  or  were  sent 
for  that  purpose.  They  may  have  been  sent  in  discharge  of  an  indebtedness. 
For  ought  that  appears  these  indefinite  amounts  sent  at  uncertain  times  may 
have  been  gifts  from  the  son  to  the  mother.  The  statement  of  the  mother 
in  the  letter  that  she  was  pleased  to  receive  it  would  properly  apply  to  the 
smallest  present  received  by  the  mother  from  her  son  in  America.  Apparently 
the  daughter  and  the  son-in-law  did  not  consider  the  claimant  in  need,  as 
apparently  they  never  sent  her  anything.  The  daughter  who  made  the  claim 
might  be  presumed  to  know  if  the  mother  were  still  living,  and  if  so.  as  to  her 
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financial  circumstances.  Notwithstanding  this  fact,  and  that  the  daughter 
who  had  given  her  address  upon  the  said  claim  signed  hy  her  as  Columhus 
avenue.  New  York  city,  was  apparently  the  only  means  readily  available  of 
establishing  these  vital  facts,  so  far  as  the  record  indicates  she  was  not  called 
as  a  witness,  nor  any  excuse  given  for  her  absence,  excepting  that  stated  by 
her  husband,  who  simply  said  "  she  couldn't  come.'' 

The  deputy  commissioner  in  charge  of  the  hearing  represented  not  only  the 
employer  but  the  employee  as  well.  It  was  his  duty  to  see,  in  justice  to  both, 
that  all  the  evidence  was  brought  before  the  Commission  which  was  readily 
available  and  necessary  in  order  to  reach  an  intelligent  and  just  conclusion. 
To  this  end  we  think  that  the  testimony  of  the  daughter  who  resided  in  the 
city  where  the  hearing  was  had  should  have  been  required  by  means  of  an 
adjournment  of  the  hearing  if  necessary,  instead  of  the  findings  of  dependency 
being  based,  as  the  record  would  indicate,  solely  upon  hearsay  and  insufficient 
testimony  of  the  most  flimsy  character.  The  case  should,  therefore,  be  sent 
back  to  the  Commission  to  the  end  that  the  testimony  of  the  daughter  and  of 
any  other  witnesses  may  be  taken  as  to  the  existence  and  dependency  of  the 
mother. 

Lastly,  complaint  is  made,  and  justly  too  we  think,  of  the  award  to  Eiber 
Staak  of  the  sum  of  $100  "  for  his  services  in  the  matter  of  the  funeral  and 
burial "  of  deceased.  The  only  death  benefit  allowable  under  the  Workmen's 
Compensation  Law  (|  16,  subd.  1,  as  amd.  aupra)  for  the  funeral  and  burial 
is:  "1.  Reasonable  funeral  expenses,  not  exceeding  one  hundred  dollars." 
There  is  no  provision  of  the  statute  which  justifies  an  allowance  for  services 
in  connection  with  the  funeral  and  burial.  There  is  nothing  whatever  in  the 
record  indicating  that  Eiber  Staak  had  paid  or  had  become  liable  for  the  pay- 
ment of  any  part  of  any  funeral  expenses,  or  had  ever  made  any  claim  to  that 
effect.  In  fact,  in  the  whole  record  there  is  not  a  word  relating  to  the  sub- 
ject, otherwise  than  as  contained  in  the  finding.  Upon  the  rehearing  the 
Commission  can  also  take  such  evidence  as  may  be  presented  by  any  person 
interested  in  an  award  relating  to  funeral  exr^nses.  We  have  not  overlooked 
the  statement  in  the  brief  of  the  claimant  that  there  were  proofs  made  before 
the  Commission  which  are  omitted  from  the  record,  and  which  fully  justify 
making  the  awards.  However,  there  is  nothing  in  the  record  suggesting  that 
the  Commission  had  any  proofs  before  it,  or  acted  upon  any  evidence,  other 
than  that  contained  in  the  record.  The  claimant's  attorney  must  have  been 
aware  that  the  appellate  court  must  be  governed  by  the  record.  If  he  had 
considered  that  he  had  reason  to  complain  of  an  insufficient  record  he  should 
have  caused  the  record  to  be  corrected.  The  remedy  was  readily  available  to 
him.  Not  only  has  he  not  seen  fit  to  have  the  alleged  missing  proofs  sup- 
plied,  but  his  name  appears  at  the  end  of  the  stipulation  settling  the  case, 
stating  that  the  record  on  appeal  contains  all  the  evidence.  In  view  of  this, 
it  is  certainly  not  for  this  court  to  assume  that  there  was  other  evidence  under 
which  making  the  awards  was  justified. 

The  awards  of  the  Commission  must  be  reversed  and  the  proceeding  sent 
back  to  the  Commission  for  the  taking  of  further  evidence  as  above  suggested 
and  for  the  further  action  of  the  Commission. 

All  concurred.  Award  reversed  and  matter  remitted  to  the  Commission  for 
farther  action.    Tirre  v.  Biuh  Terminal  Co.,  172  App.  Div.  3S6,  May  3,  1916. 
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Later  in  May,  the  Appellate  Division,  Presiding  Justice  Kellogg 
dissenting,  in  setting  aside  tlie  Comznisaoa's-  award  in  Lyon  v. 
^YndsQr  aaid  Davis,  said : 

Before  considering  the  merits  of  tlie  question  essentially  here  at  iflsue,  vi2^ 
whether  the  claimant  salesman  was  engaged  in  the  "  manufacture  of  *  *  * 
women's  clothing,  white  wear  *  *  *  or  robes "  within  the  meaning  of  group 
38  of  section  2  of  the  Workmen's  Compensation  Law,  expression  should  b* 
made  of  regret  that  the  evidence  taken  in  this  case  is  so  scanty  and  meager,, 
and  that  the  findings  and  record  alike  are  so  harren  of'  those  details  essential 
to  an  award  under  forms  of  law  and  in  conformance  to  reasonable  procedure. 
Altogether  outside  of  the  merits  of  the  essential  question  at  issue  as  above 
outlined^  this  award  would  necessarily  be  reversed  and  the  proceeding  re- 
manded to  the  CJommissron  for  hearing,  for  the  reason  that  by  no  possibility 
does  the  eyidence  warrant  or '  sustain  the  finding?  of  fact,  nor  do  the  so-called 
findings  or  conclusion  of  fact  sustain  the  so-called  rulings  of  law  or  the  award 
predicated  thereon.  Money  may  not  be  taken,  directly  or  indirectly,  even 
from  the  purchasers  of  women's  apparel  and  the  community-at-large,  upon 
such  a  paucity  of  findings  and  proefa.* 

The  above-presented  opinions  of  the  Appellate-Division  relative 
to  the  power  of  the  courts  to  review  evidence  in;  coiiipeBsatio&  cases 
have  finally  been  subordinated  to  an  opinion  of  the  Gonrt  of 
Appeals  reversing  the  order  in  the  Carroll  case,  July  11,  1916.t 
The  Court  of  Appeals  is  divided  in.  this  deeisicHis,  as  the  AppeHate 
Division  was  in  its  decision.  Judge  Cuddebadc  writes  the  pre- 
vailing opinion,  in  which  Judges  Hiscock,  Collia  and  Hogan 
concur.  Chief  Judge  Willard  Bortlett  concurs  in*  the  result  with 
a  memorandum  relative  to  hearsay  evidence.  Judge?  Seabury  and 
Pound  dissent  in  lengthy  separate  opinions  in  which  each  concurs 
with  the  other-  In  support  of  the  Court  of  Appeals^  jurisdiction 
to  review,  the  majority  opinion  says:  "The  decision  of  the 
Appellate  Division  which  affirmed  the  award  was  not  imanimouSy 
and,  therefore,  there  is  open  in  this  court  the  question  whether 
there  waa  any  evidence  to  sustain  the  finding.'*  Proceeding  thence, 
it  adopts  the  views  of  Justice  Woodward  of  the  Appellate  Division 
in  his  dissenting  opinion  to  the  effect  that  Wo^km^i's  Compensa- 
tion Law,  §  68,  relates  to  the  reception  of  evidence  butBOt  to  its 
probative  force,  and  reverses  the  Appellate  Drvfsion's  order  on 
the  grounds  that  the  hearsay  evidence  of  the  case  ia  no  eeddence 

*  Tbe"  fnU  text  of  Ly^on  v.  Windsor  ft  DaTta  appears  abore,  p.  r45. 
t  The.  majority  and  minority  opinions  of  tbe  Appellateu  IHviBtoii  in  tte 
case  bare  been   presented  above,  pp.   367-874. 
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and  that  the  preerampticm  of  Workmen's  Compensation  La:w,  §  21, 
is  overcome  T>y  substantial  evidence.  In  Lis  dissenting  opinion 
Judge  Seabury  justifies  the  use  of  heai^ay  evidence  upon  the 
charac5(»r  of  workmen's  compensation  as  social  legislation,  citing 
German  authority,  holds  the  majority  opiniou*3  distinction  between 
the  admission  of  hearsay  evidence  and  the  basing  of  an  award 
upon  it  imreaaoiiable^  aad  declares  such  concession  that  hearsay 
evidence  is  admissible  a  concession  that  it  is  the  legal  evidence 
whidi  precludes  the  court's  power  to  review.  Judge  Pound's 
dissenitiiig  opinion  is  am  argument  for  the  probative  force  of  bear- 
say  evidence.  The  full  texts  of  the  majoritv'  and  minority  opinions 
are  as  follows: 

CUHDiBi&GK,  J.:  Tk)8  is  an  appeal  hy  the  Kniekerboeker  Ice  GompftBy  fron 
an  orier  affinniiig  the  decision  and  a/ward  ef  the  Workmen's  GompeneHtion 
C^immiasioii  in  the  matter  of  the  dlaim  of  Bridget  Carroll  for  compensation 
for  the  death  of  ker  husband,  Myles  Carroll,  which  was  occasioned  as  it  is 
iilleged  by  injuries  received  ^iiUe  he  was  tm  the  employ  of  the  appellant. 
The  Knickerbocker  Ice  Company  it  a  self^insurer  under  the  Workmen's  Com- 
pensstiea  Lane  Ue  decedent  wa«  -employed  by  the  ice  company  as  driver  on 
an  ice  wagon,  and  the  elaim  is  that  he  suffered  an  injury  on  September  22, 
ID  14,  while  detiyering  ice.  The  ^wmmission  made  certain  findings  of  fact 
npon  wUdi  it  based  an  award  to  the  clainHint.  One  of  such  findings  of  fait 
is  at  foIlowB: 

''  2.  On  said  date  while  said  Carroll  was  putting  ice  in  the  cellar  of  a  saloon 
at  20  Baat  Foity-second  street,  borough  of  Manhattan,  city  of  New  Toilc,  the 
iee  tongs  slipped  and  a  SOO-lb.  oake  of  ice  fell  upon  him,  strikhig  him  hi  the 
abdenmi,  caaimg  an  epigastric  hemorrhage  and  a  rigidity  of  the  nbdomen. 
He  was  taiken  to  a  hospital  and  there  developed  deHiriuni  tremens  and  died  on 
the  28tk  day  of  September,  1914." 

Section  21  of  tiie  Wetekmen't  Compensation  Law  (L.  1914,  ch.  41)  prmidcs 
that  in  any  proceeding  upon  a  claim  for  compensation  under  the  law,  ^  it 
shall  he  pveouMad  in  the  absence  of  substantial  evidenoe  to  the  contrary  (1) 
that  t^  claim  cnmea  within  the  prorisiana  of  this  chapter/'  etc.  There  was 
in  this  case  aohstafntiffil  evidence  to  oJV>ercotne  thin  statutory  presumption.  A 
helper  on  the  ice  wngon  and  twn  cooks  employed  in  the  saloon  where  the  iee 
was  delivered,  testified  before  the  oommission  that  they  w^re  present  at  the 
time  and  plaoe  when  it  was  alleged  the  plaintiff  was  injured,  and  thnt  they 
did  not  see  any  aacident  whatBaever  happen  to  him,  and  that  they  did  not  see 
any  cake  of  ice  iall.  The  phytkiana  who  subsequently  examined  the  decedent 
testified  that  there  were  no  bruises,  discolorations  or  abrasions  on  the  surface 
ef  his  body. 

The  finding  of  the  eoBonisBion  is  based  solely  on  the  testimony  of  witnesses 
»ho  related  what  Oamdl  told  them  as  to  how  he  was  injured.  OarroH's  wife 
testified  that  when  lie  came  hotne  from  his  work  he  told  her  that  he  was  put- 
tmg  a  36Q-ponnd  ca^e  of  ice  in  Daly's  cellar  and  the  tongs  slipped  and  the 
ioe  eame  back  on  him.    The  physio ian  who  was  called  to  treat  the  injured 
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man  at  his  home,  a  neighbor  who  dropped  in,  and  the  physiciana  at  the  hos- 
pital, where  he  was  taken  later  in  the  day,  testiiied  that  he  made  like  state- 
ments to  them. 

The  question  is  presented  whether  this  hearsay  testimony  is  sufficient  under 
the  circumstances  of  the  case  to  sustain  the  finding  of  the  oommission.  The 
decision  of  the  Appellate  Division  which  affirmed  the  award  was  not  unani> 
mouB,  and,  therefore,  there  is  open  in  this  court  the  question  whether  there 
was  any  evidence  to  sustain  the  finding. 

It  is  a  question  with  text-book  writers  whether  the  rules  of  evidence  which 
exclude  hearsay  testimony  are  wise  and  well  founded  or  not.  It  is  argued 
by  some  that  though  auch  testimony  is  not  supported  by  an  oath,  and  is  not 
subject  to  the  test  of  cross-examination,  it  is,  nevertheless,  valuable.  There 
are  some  jurisdictions  in  which  it  has  been  held  that  hearsay  testimony  is 
admissible  {Insurance  Co.  v.  Mosley,  75  U.  S.  397),  but  the  contrary  has 
always  been  the  rule  of  the  courts  in  this  state  which  have  steadfastly  resisted 
any  innovation  in  the  rule.  {Waldele  v.  N,  F.  0.  d  H.  R.  R,  R.  Co,,  95  N.  Y. 
274.)  But  we  are  not  concerned  here  with  any  abstract  question  as  to  the 
wisdom  or  lack  of  wisdom  in  the  law  which  excludes  hearsay  testimony. 

We  have  only  to  consider  whether  the  law  of  this  state  excluding  such  tes- 
timony has  been  changed  in  cases  coming  within  the  Workmen's  Compensa- 
tion Law  by  section  68  of  that  law.    That  section  is  as  follows: 

*'  Section  68.  Technical  rules  of  evidence  or  procedure  not  required.  The 
commission  or  a  commissioner  or  deputy  commissioner  in  making  an  investiga- 
tion or  inquiry  or  conducting  a  hearing  shall  not  be  bound  by  common  law  or 
statutory  rules  of  evidence  or  by  technical  or  formal  rules  of  procedure,  except 
as  provided  in  this  chapter;  but  may  make  such  investigation  or  inquiry  or 
conduct  such  hearing  in  such  manner  as  to  ascertain  the  substantial  rights 
of  the  parties." 

This  section  has  plainly  changed  the  rule  of  evidence  in  al}  cases  affected 
by  the  act.  It  gives  the  Workmen's  Compensation  Commission  free  rein  in 
making  its  investigations  and  in  conducting  its  hearings  and  authorizes  it  to 
receive  and  consider  not  only  hearsay  testimony,  but  any  kind  of  evidence 
that  may  throw  light  on  a  claim  pending  before  it.  The  award  of  the  com- 
mission cannot  be  overturned  on  account  of  any  alleged  error  in  receiving 
evidence. 

This  is  all  true,  but,  as  I  read  it,  section  68  as  applied  to  this  case  does  not 
make  the  hearsay  testimony  offered  by  the  claimant  sufficioit  ground  to  uphold 
the  award  which  the  commission  made.  That  section  does  not  declare  the 
probative  force  of  any  evidence,  but  it  does  declare  that  the  aim  and  end  of 
the  investigation  by  the  commission  shall  be  ''to  ascertain  the  substantial 
rights  of  the  parties."  No  matter  what  latitude  the  commission  may  give  to 
its  inquiry,  it  must  result  in  a  determination  of  the  substantial  rights  of  the 
parties.  Otherwise  the  statute  becomes  grossly  unjust  and  a  means  of 
oppression. 

The  act  may  be  taken  to  mean  that  while  the  commission's  inquiry  is  not 
limited  by  the  common  law  or  statutory  rules  of  evidence  or  by  technical  or 
formal  rules  of  procedure,  and  it  may  in  its  discretion  accept  any  evidence 
that  is  offered;  still  in  the  end  there  must  be  a  residuum  of  l^al  evidence  to 
support  the  claim  before  an  award  can  be  made.  As  was  said  by  Justice 
WooDWABD  in  his  able  dissenting  opinion  at  the  Aj^llate  Division:     '^There 
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must  be  in  the  record  some  evidence  of  a  eotind,  competent  and  recognizedly 
probative  character  to  sustain  the  findings  and  award  made,  else  the  findings 
and  award  must  in  fairness  be  set  aside  by  (the)  court." 

It  is  not  necessary  to  consider  in  this  case  the  constitutional  limitations 
upon  the  power  of  the  l^islature  to  change  the  rules  of  evidence.  It  is  sufil- 
cient  to  say  that  the  intention  of  the  legislature  as  revealed  in  the  Work- 
men's Compensation  Law  was  not  so  revolutionary  in  character  as  to  declare 
that  an  award  can  be  sustained  which  is  dependent  altogether  on  hearsay  tes- 
timony where  the  presumption  created  by  section  21  of  the  statute  is  over- 
come by  substantial  evidence. 

The  only  substantial  evidence  before  the  workmen's  compensation  commis- 
sion was  to  the  effect  that  no  cake  of  ice  slipped  and  struck  the  decedent,  and 
there  were  no  bruises  or  marks  upon  his  body  which  indicated  that  he  had 
been  so  injured.  The  findings  to  the  contrary  rest  solely  on  the  decedent's 
statement  made  at  a  time  when  he  was  confessedly  in  a  highly  nervous  state, 
which  ended  in  his  death  from  delirium  tremens.  Such  hearsay  testimony  is 
no  evidence.     {Matter  of  Case,  214  N.  Y.  109.) 

It  is  suggested  that  the  hearsay  testimony  was  admissible  as  part  of  the 
rts  gestcB  but  according  to  the  rules  of  the  courts  of  this  state,  the  state- 
ments of  the  injured  man  in  this  case  were  not  part  of  the  res  gestcB  but 
were  simply  narratives  of  an  event  past  and  gone.  {Oreener  v.  General 
Eketric  Co.,  209  N.  Y.  136.) 

Since  this  appeal  was  taken  the  workmen's  compensation  commission  has 
been  superseded  by  the  industrial  commission,  but  that  change  does  not  affect 
any  of  the  questions  that  have  been  eonsidered. 

I  recommend  that  the  order  appealed  from  be  reversed  and  the  claim  for 
compensation  be  dismissed,  with  costs  against  state  industrial  commission, 
and  that  the  question  certified  to  this  court  be  answered  in  the. negative. 

WnxAitD  Babtlett,  Ch.  J.:  I  think  that  the  Workmen's  Compensation 
Law,  permits  the  state  industrial  commission  to  base  an  award  upon  hearsay 
evidence,  in  the  absence  of  substantial  evidence  to  the  contrary;  but  where, 
as  in  the  present  case,  the  hearsay  evidence  is  directly  contradicted  by  the  tes- 
timony of  eye-witnesses  to  the  event,  it  does  not  suffice  to  raise  any  issue  of 
fact.  This  view  accords  with  the  liberal  spirit  of  the  enactment  without  giv- 
ing to  hearsay  evidence  a  sanction  which  I  cannot  believe  the  legislature  in- 
tended to  give  it. 

I  vote  for  reversal  on  the  ground  stated. 

Sbabubt,  J.  (dissenting).  This  case  presents  the  question  whether  hearsay 
evidence,  which  the  workmen's  compensation  commission  after  examination 
deem  to  be  credible,  may  furnish  a  sufficient  basis  to  sustain  an  award  made 
by  that  commission.  The  award  that  was  made  rests  upon  the  declaration  of 
the  injured  man  to  his  wife  and  physician  and  to  another  witness  shortly 
before  his  death.  These  declarations  related  to  the  manner  in  which  he  sus- 
tained the  injury  from  which  he  subsequently  died.  The  learned  Appellate 
Division  has  sustained  the  award.  I  think  the  decision  which  is  now  the 
subject  of  review  is  correct.  To  sustain  this  award  does  not  mean  that  the 
eommission  are  obliged  to  act  upon  all  hearsay  evidence  that  is  presented, 
but  only  that  it  may  act  upon  it  where  the  circumstances  are  such  that  the 
evidence  offered  is  deemed  by  the  commission  to  be  trustworthy.  The  Work- 
men's Compensation  Law  is  an  insurance  scheme  by  which  compensation  is 
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received  ior  pereon&l  in  jurieB  •ar  de&th  happening  in  tSw  course  of  employmeirt 
The  fund  eut  -of  Avhioh  oonpensaftiOB  is  pftid  is  created  by  means  of  contTDni- 
tions  which  employers  aw  Teqnived  te  pay.  LiaWlity  nnder  the  hrw  is  -depend- 
ent upon  mjmry  in  the  oonrse  of  emploj^ment,  tHft  upon  contract  orr  -fault. 
(Matter  of  J^meem  t.  B^vtihtm  Pacific  '€h.,  215  N.  7.  ei4,  519.)  Ht  ^tras  be- 
cause liability  was  not  made  %o  depend  -npon  eotftraet  or  -famlt  that  a  pridr 
law  designed  to  aooomplish  a  similar  purpose  w«b  declared  unconelTtntioiial 
by  tius  court  on  the  ground  that  the  liability  «ongfct  to  be  imposed  -vras  xm- 
knewn  to  the  common  law.  {Ives  v.  9ofi^h  Bteff^U  ^y.  Co.,  201  K.  Y.  271, 
2J>4.)  Since  the  decision  in  the  Jvea  case,  the  Constitution  of  the  state  has 
been  lonended,  and  ample  power  to  'enact  such  a  law  has  been  conf  ored  upon 
the  legislature.  (Art.  I,  sec.  W,  New  York  Constitution.)  In  view  of  this 
constitutional  provision  it  is  urniecessary  to  determine  whether  tiie  Rabilrty 
imposed  under  tftiis  law  is  based  upon  common-law  prinriples  or  whether  it 
is  based  upsn  principles  derived  from  (f&rtT  systems  of  jurisprudence.  Legis- 
la»tion  sinkiUr  in  ebaradter  seems  "to  fcave  been  fint  tmccessf lAly  applied  in 
Germany.  The  spirit  in  which  legislation  of  this  character  has  been  applied 
in  Germany  is  set  forth  in  a  pamphlet  entitled  **The  Germau  WcrrkmcTi's 
Insurance  as  a  Social  Institution,"  prepared  by  Dr.  Ludwig  Lass,  imperial 
government  ooiineelor  at  Hke  imperial  msunmce  office,  and  compiled  and  pub- 
lished under  the  order  of  tlwft  office.  In  that  pamphlet  Dr.  Lass  savs: 
"  While  the  arrangements  of  the  administration  and  juriBdicftion  have  been 
made  with  a  view  to  further  social  interests,  as  has  t>een  shown  above,  the 
<|uestion  of  tlie  interpretation  of  tlte  woifnnen's  insurance  laws  has  also  been 
settled  not  only  from  judicial,  but  also  social  points  of  view,  in  accordai>r« 
with  the  spirit  -of  tkese  laws.  In  the  interpretation  of  the  laws  an  earnest 
endeavor  is  sh«m,  above  everything,  to  give  material  justice  its  due,  tihile 
formal  jurispnidenoe  has  to  stand  back.  In  cases  where  any  legal  provision 
is  susceptible  of  several  constructions,  that  interpretation  is  preferred,  when 
doubts  arise,  which  •cerresponds  to  the  intentrons  of  the  legislator  from  the 
social  point  of  view.  There  is  no  anxious  clinging  to  the  dead  letter ;  on  the 
contrary,  the  interpretation  is  liberal  and  in  keeping  with  the  spirit  of  "the 
legislation.  In  this  respect,  for  instance,  the  interpreta,tion  may  be  men- 
tioned whieh  has  been  given  by  Imperial  Insurance  Office  to  the  words  *  acci- 
dent,' '  work '  and  *  industrial  accident.'  Furtlier,  mention  must  he  made  of 
the  fact  thcU  in  loorkmen^a  inav/rance  matters  not  the  same  severe  standard  u 
applied  by  the  Imperial  Insurance  Office  to  proof,  as  is  customary  for  disputes 
in  Gommon  la^.  Thus,  proof  of  probability  is  often  considered  sufficient 
This  is  important,  for  insta-nce,  with  deaths  the  causes  whereof  are  not  cleared 
up.  If  a  woficman  is  found  dead  on  the  working  premises  and  the  cause  of 
his  death  cannot  he  asoertained,  the  claims  of  his  survivors,  according  to  strict 
law,  ought  to  he  declined.  Rut  according  to  the  jurisdiction  of  the  Imperial 
Insurance  Office  the  claims  for  compensation  arc  admitted  in  cases  of  this 
kind,  if  there  is  a  probability  —  especially  on  account  of  the  position  of  ih^ 
body  —  that  the  death  has  been  caus^ed  by  anything  helonging  to  the  uK>rh.  A 
similar  view  is  taken  by  jurisdiction  in  the  numerous  doubtful  cases  where  the 
accident  itself,  or  the  connection  between  the  injury  or  death  of  an  injured 
person  and  the  accident,  cannot  be  sufficiently  proved.*     (page  29.) 

I  think  the  passage  just  quoted  is  significant  as  revealing  the  method  of 
interpretation  which  must  "be  applied  i!  the  social  benefits  which  the  law  was 
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designed  to  promote  are  to  be  subttantially  realized.    It  la  in  this  spirit 
rather  than  in  a  spirit  of  devotion  to  common-law  methods  of  proof  that  the 
legislature  enacted  this  law.    That  this  is  the  case  appears  from  the  whole 
purpose  of  the  legislation  and  particularly  from  section  68  of  that  law.    In 
that  section  it  is  stated  that  the  commissioners  in  making  the  **  investigation 
or  inquiry  or  conducting  a  hearing  sAaU  not  he  hownd  hy  common  law  or  Miai- 
utory  rulet  of  evidenog,     •     •     •     tut  may  make  such  investigation  or  in- 
quiry or  conduct  such  hearing  in  such  manner  as  to  ascertain  the  substantial 
rights  of  the  parties."    In  this  statute  we  have  not  only  explicit  sanction  for 
a  departure  from  common-law  methods  of  proof,  but  a  direct  legislative  com- 
mand that  the  commission  "  shall  not  be  bound  by  common  law  or  statutory 
rules  of  evidence."    In  the  face  of  this  legislative  provision  I  think  there  is 
no  justification  for  rendering  the  Workmen's  Compensation  Law  subject  by 
judicial  interpretation  to  the  technical  common-law  system  of  evidence.    That 
the  common-law  classification  of  the  rules  relating  to  hearsay  evidence  is  far 
from  satisfactory  is  well  pointed  out  in  the  extract  from  the  work  of  Prof. 
Thayer,  which  my  brother  Pound  has  quoted  in  his  opinion.    The  Workmen's 
Compensation  Law  is  a  new  step  in  the  field  of  social  l^islation.    We  should 
interpret  it  in  accordance  with  the  spirit  which  called  it  into  existence.    Our 
reverence  for  the  traditional  rules  of  our  common-law  system  should  not  lead 
us  to  restrict  it  by  subjecting  it  to  the  operation  of  these  rules.    This  court 
is  under  no  obligation  to  see  to  it  that  laws  enacted  to  remedy  abuses  arising 
from  new  industrial  and  social  conditions  shall  be  made  to  square  with  ancient 
conceptions  of  the  principles  of  the  common  law.     Indeed,  if  the  common  law 
had  not  had  woven  into  it  by  judicial  construction  the  doctrines  of  assumption 
of  risk  and  fellow-servant,  and  the  doctrine  of  contributory  negligence,  it  is 
doubtful  whether  the  legislation  now  under  consideration  would  have  been 
rendered  necessary.    While  judges  and  text  writers  have  often  made  sweeping 
generalizations  condemnatory  of  hearsay  evidence,  the  many  "  exceptions  "  to 
the  rule  prohibiting  such  evidence  show  that  we  have  not  been  able  to  get 
along  without  a  frequent  resort  to  it.    In  cases  of  homicide  dying  declarations 
as  to  the  cause  of  death  are  received  in  evidence,  and  it  is  quite  within  the 
legislative  power  to  sanction  the  admission  of  evidence  of  a  similar  kind  in 
oases  arising  under  the  Workmen's  Compensation  Law.    The  difficulty  in  prov- 
ing the  cause  of  death  in  cases  where  the  person  injured  dies  aa  a  result  of 
the  injury  has  long  been  recognized,  and  even  in  ordinary  actions  based  on 
negligence  the  rules  requiring  proof  of  freedom  from  contributory  n^ligence 
on  the  part  of  the  deceased  are  relaxed  to  some  extent.    In  the  case  now 
under  consideration  the  injured  man  was  taken  from  the  place  where  he  was 
working  to  his  home,  and  into  the  presence  of  his  wife  and  physician.    The 
wife  and  physician  naturally  inquired  as  to  how  the  accident  happened,  and 
the  injured  man  told  them.    The  evidence  of  these  persons  is  now  the  only 
evidence  available  which  can  explain  the  cause  of  death.    The  commission 
examined  and  cross-examined  these  witnesses,  and  was  satisfied  that  they  cor- 
rectly reported  what  the  injured  man  had  related  shortly  before  his  death  and 
believed  that  the  narrative  which  the  injured  man  gave  was  correct.    I  think 
that  the  commission  were  justified  in  basing  an  award  upon  this  testimony 
and  that  the  language  of  section  08  of  the  Workmen's  Compensation  Law 
expressly  authorized  them  so  to  do^     • 
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If  it  w«re  necessarr  to  do  bo  the  award  made  could  well  be  suatained  upon 
the  ground  urged  by  my  brother  Pound  in  his  opinion.  I  think,  however, 
that  it  is  more  in  harmony  with  the  spirit  of  this  legislation  and  with  the 
express  provision  of  section  68  that  we  should  frankly  recognize  that  the  com- 
mission are  not  limited  by  the  common-law  methods  of  proof  and  that  if  they 
were  satisfied  that  the  so-called  hearsay  evidence  that  was  offered  was  cred- 
ible they  were  justified  in  basing  their  award  upon  that  evidence. 

It  is  said  in  the  prevailing  opinion  that  "  this  section  does  plainly  permit 
the  introduction  of  hearsay  testimony  in  all  cases  affected  by  the  act,  but 
stll  it  does  not,  •  •  •  make  hearsay  testimony,  unsupported  by  other 
evidence,  sufficient  ground  to  sustain  such  a  finding  of  facts  as  the  commis- 
sion made  in  this  case."  The  distinction  sought  to  be  made  between  admitting 
such  evidence  and  basing  an  award  upon  it  seems  to  me  to  be  unreasonable 
and  not  to  find  support  in  anything  contained  in  section  68.  In  conceding 
that  section  68  sanctions  the  introduction  of  hearsay  evidoice  the  argument  of 
the  appellant  is  left  without  any  foundation  upon  which  to  rest.  If  the  ^egis- 
lature  sanctioned  the  admission  of  this  evidence  it  follows  by  necessary  impli- 
cation that  it  intended  to  authorize  the  commission  to  act  upon  it.  In  rest- 
ing the  judgment  about  to  be  rendered  upon  this  ground  the  court  concedes 
that  the  evidence  upon  which  the  commission  acted  was  legal  evidence,  but 
holds  that  it  was  insufficient  to  sustain  an  award.  If  section  68  sanctions  the 
reception  of  hearsay  evidence  there  was  legal  evidence  before  the  commission 
and  if  there  was  any  legal  evidence  before  the  commission  to  sustain  the 
award  this  court  has  no  power  to  reverse  the  determination  that  was  made. 

I  vote  in  favor  of  affirming  the  judgment  of  the  Appellate  Division. 

Pound,  J.  (dissenting) :  I  think  this  case  should  not  be  disposed  of  by 
deciding  that  all  evidence  held  to  be  objectionable  as  hearsay  in  the  courts 
of  this  state  is  without  probative  force.  Our  law  of  evidence  is  largely  a 
product  of  the  jury  system.  The  purpose  of  its  ezx^lusionary  rules  is  to  keep 
from  the  jury  not  only  all  that  is  irrelevant,  but  also  much  that  although 
relevant  is  remote,  or  collateral,  or  non-probative,  and,  therefore,  tends  to 
mislead  or  confuse.  I  assume  that  the  industrial  commission,  although  not 
"bound  by  common  law  or  statutory  rules  of  evidence"  (W.  C.  L.  {  68), 
must,  in  exercising  its  functions,  for  the  sake  of  system  and  simplicity,  apply 
certain  principles  of  the  law  of  evidence  based  on  experience  as  well  as 
authority,  the  chief  being  that  witnesses  should,  as  far  as  practicable,  testify 
from  their  own  knowledge  of  relevant  facts,  orally,  publicly,  under  oath  or 
affirmation  and  subject  to  the  test  of  cross-examination.  Yet  we  cannot  over- 
look the  obvious  fact  that  "  the  changing  experience  of  mankind  "  may  dic- 
tate that  these  fundamental  principles  be  modified  and  liberalized  in  their 
application,  when  the  hearing  is  before  tribunals  which  adjudicate  both  on 
law  and  fact,  and  not  before  a  jury  summoned  temporarily  from  the  vidnsg® 
and  untrained  in  the  discriminating  art  of  deciding  causes  on  evidence.  The 
ascertainment  of  truth  rather  than  the  integrity  of  the  rules  being  the  fore- 
most consideration,  we  find  that  when  the  jury  is  absent  the  rules  are  Icsa 
strictly  enforced,  it  being  assumed  that  the  court  will  not  be  easily  confused 
or  mislead  by  that  which  is  irrelevant  and  inconclusive. 

Hearsay  is  said  by  the  old  writers  to.be  "  of  no  value  in  a  court  of  justice'' 
(Bull.  N.  P.  294),  and  "no  evidence"  (Gilbert  on  Evidence  [2d  ed.].  152), 
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yet  tlie  rale  againflt  hearsay,  even  at  oommon  law,  is  subject  to  many  excep- 
tions, and  18  not  inelastic  either  in  statement  or  application.  Thayer  in  his 
luminous  and  philosophic  ''  Preliminary  Treatise  on  Evidence  at  the  Common 
Law'*  (pp.  522,  523)  suggests  that  "a  trae  analysis  would  probably  restate 
the  law  so  as  to  make  what  we  call  the  rule  the  exception,  and  make  our 
main  rule  this,  namely,  that  whatsoever  is  relevant  is  admissible.  •  *  • 
No  doubt,  in  point  of  reason,  hearsay  statements  often  derive  much  credit 
from  the  circumstances  under  which  they  are  made,  say  for  example,  from 
the  fact  of  being  made  under  oath,  or  under  impressive  conditions  as  being 
against  interest,  or  made  under  strong  inducements  to  say  the  contrary,  or 
as  part  of  a  series  of  statements  or  a  class  of  them  which  are  usually  careful 
and  accurate,  and  the  like;  credit  amply  enough  in  point  of  reason  to  entitle 
them  to  be  received  in  evidence,  when  once  the  absence  of  the  perceiving  wit- 
ness is  accounted  for;  and  it  would  in  reason  have  been  quite  possible  to 
shape  our  law  in  the  form  that  hearsay  was  admissible  as  secondary 
evidence,  whenever  the  circumstances  of  the  case  were  alone  enough  to  entitle 
it  to  credit,  irrespective  of  any  credit  reposed  in  the  speaker." 

The  rule  and  its  exceptions  are  not  always  and  everywhere  the  same.  The 
decisions  are  not  in  harmony.  What  is  admissible  in  one  jurisdiction  is 
sometimes  excluded  in  another.  In  the  same  jurisdiction  the  exception  as 
first  formulated  is  sometimes  limited  or  extended  by  later  cases.  In  iMurance 
Co.  v.  MoMley  (8  Wall.  397)  the  question  was  whether  the  assured  died  from 
the  effects  of  an  accidental  fall  down  stairs  in  the  night  or  from  natural 
causes.  Assured  had  left  his  bed  between  12  and  1  o'clock  at  night  and  it 
was  held  that  his  declarations  to  his  wife  when  he  came  back  that  he  had 
fallen  down  the  back  stairs  and  hurt  himself  badly  were  competent  and 
Bufficient  proof  of  the  fall  because  they  were  made  so  soon  thereafter  as  to 
be  in  the  nature  of  ret  getta  —  declarations  contemporaneous  with  the  main 
fact  and  part  thereof*  The  evidence  was,  none  the  less,  the  narrative  6y  a  per- 
wn  eince  deceaeed  of  a  paet,  although  a  recent  event.  This  court  in  Waldele  v. 
y.  r.  0.  d  H,  R.  R.  R.  Co,  (95  N.  Y.  274,  278),  therefore,  very  properly 
characteriaed  the  Moeley  case  as  "  an  extreme  case,"  and  in  Greener  v.  Oen- 
eral  Electric  Co,  (209  N.  Y.  135,  138)  said  ''the  distinction  to  be  made  (in 
>uch  cases)  is  In  the  character  of  the  declaration;  whether  it  is  so  spon- 
taneous, or  natural,  an  utterance  as  to  exclude  the  idea  of  fabrication;  or 
whether  it  be  in  the  nature  of  a  narrative  of  what  had  occurred."  The  force 
of  this  rule  lies  somewhat  in  the  application  of  it.  {People  v.  Del  Vermo,  192 
N.  Y.  470,  483,  and  cases  cited.)  Can  we  say  that  evidence  which  the  Supreme 
Court  of  the  United  States  held  oompentent  and  sufficient,  t.  e.,  the  declara- 
tions of  a  deceased  person  made  soon  after  the  alleged  accidental  injury  and 
under  circumstances  entitling  them  to  credit  is  not  competent  and  sufficient 
proof  before  the  industrial  oommission  under  the  rule  of  section  68  of  the 
Workmen's  Compesation  Law  which  says  that  the  commission  shall  not  be 
bound  by  common-law  rules  of  evidence?  May  not  the  commission,  under  this 
statute,  adopt  the  rule  of  the  Supreme  Court  of  the  United  States  and  in  its 
discretion  give  it  an  extremely  liberal  application  and  reject  the  stricter  rule 
laid  down  by  this  court  without  being  open  to  the  charge  of  making  an  award 
on  no  evidence  whatever?  Could  not  "  the  substantial  rights  of  the  parties  " 
be  thereby  ascertained?  If  it  may  go  so  far,  we  need  only  hold  that  where 
the  Gommo»-law  rule  against  hearsay  is  not  uniformly  stated  or  applied,  the 
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commission  may  base  an  award  upon  evidence  received  under  the  exceptions 
to  the  rule  most  favorable  to  the  claimant,  without  being  bound  by  the 
decisions  of  this  court  thereon.  I  think  that  the  evidence  ol  Carroll's  declara- 
tions to  his  wife  when  he  came  home  from  work  and  to  the  physician  called 
to  treat  him  might,  without  too  violent  a  wrench  to  our  established  ideas,  be 
held  competent  under  the  exception  to  the  rule  against  hearsay  applied  to 
the  Moaley  case.  In  any  event  as  pointed  out  by  my  brother  Sbabubt  in 
his  opinion  the  evidence  was  legal  and  admissible.  If  it  had  any  probative 
force,  its  weight  was  for  the  commission  as  triers  of  fact  and  their  decision 
thereon  was  final.  (Workmen's  Compensation  Law,  f  20.)  I  think  that  we 
cannot  say  as  matter  of  law  that  it  had  no  probative  force  under  section  68 
of  the  act,  but  I  do  not  thereby  conclude  that  all  hearsay  has  probative  force 
or  that  awards  in  contested  cases  may  be  allowed  or  disallowed  on  rumor  or 
report  to  which  the  circumstances  give  no  weight  It  is  not  to  be  anticipated 
that  the  commission  will  become  confused,  waste  time,  lose  sight  of  the  main 
issue  and  base  awards  or  refuse  than  on  haphasard  hearsay,  as  our  conven- 
tion is  that  a  jury  might  if  it  were  permitted  to  hear  everything  relevant. 

I  vote  for  affirmance. 

HiBoocK,  Collin  and  Hooan,  JJ.,  eoneor  with  Cudisback,  J.,  and  Willaro 
Babtleit,  Ch.  J.,  concurs  in  result  in  memorandum;  Sbabubt  and  Pound, 
JJ.,  read  dissenting  opinions,  each  of  whom  concurs  in  the  opinion  of  the 
other. 

Order  reversed,  etc.  CamM  v.  KtUokerhooker  Ice  Co.,  218  K.  T.  435, 
July  11,  1916. 

G.  Resulting  infection  or  disease. —  Other  commissicm  oases, 
involving  the  subtleties  of  evidence  where  infection,  disease  or 
hernia  results  f n»n  accidents  to  employees)  are  noticed  elsewhere, 
pp.  249-256. 

H.  Burden  of  proof. —  In  regard  to  evidence  of  accidental 
injury,  Sections  18,  21  and  111  of  the  Workmen's  Compensation 
Law  are  to  be  read  together.  Section  21  throws  the  burden  of 
proof  upon  the  employer  in  four  important  respects  and  section  111 
requires  him  to  promptly  report  details  of  the  accident  to  the  Oom- 
mission.  Section  18  protects  the  employer  by  requiring  the 
injured  employee  or  his  beneficiaries  to  give  to  the  employer  and 
to  the  Commission  certain  timely  information  relative  to  the  acci- 
dent. The  Commission  may  excuse  the  employee's  failure  to  give 
the  notice  required  by  Section  18  within  its  ten  days  limit,  if  the 
employer  has  not  been  prejudiced  by  such  failure.  Granting  of 
this  excuse  has  been  fairly  frequent,  as,  for  instance^  in  Bist  v. 
Larhin  &  Sangster,  S.  D.  R,  vol.  6,  p.  881,  and  Bim  v.  Bradley 
Contracting  Co.,  S.  D.  R.,  vol.  6,  p.  319.  Now  and  then,  because 
of  long  delay,  excuse  has  been  denied,  as  in  Opttz  v.  Tietze, 
8.  D.  R,  vol  6,  p.  847,  and  Oraf  v.  Brooklyn  Rapid  Transit  Co., 
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S.  D.  E.,  vol.  7,  p.  881.  In  Marinaecio  v.  FlynmrO'Rowhe  Co., 
the  employer  appealed  to  the  Appellate  Division  against  excuse  of 
the  employee's  failure  to  give  notica  The  Appellate  Division 
upheld  the  C<»nniis8ion  on  the  ground  that,  thou^  the  employee 
had  not  given  formal  notice  within  two  months  and  a  half,  he  had 
given  sufficient  notice,  through  the  employer's  physician  wi&in 
twenty  days  after  the  aooident  The  text  of  the  decision  is  aB 
follows: 

Ltoh,  J.:  The  nutierial  question  involved  iqK>n  this  appeal  is  whether  the 
State  Indnetrial  Gommiesion  was  justified  in  finding  that  the  employer  was 
not  prejudiced  by  the  failure  of  the  claimant  to  give  written  notice  of  the 
accident  within  tea  days  after  disability,  and  in  eyeuaing  sueh  failure  to  giye 
notice. 

The  elaimant  was  injured  April  1»  11^15,  while  in  the  employ  of  the  Flinn- 
(yRourke  Company,  which  was  engaged  in  performing  a  contract  in  construct- 
ing a  portion  of  the  new  subway  in  the  borough  of  Manhattan,  New  York  city. 
The  injury  was  to  the  claimant's  right  eye.  He  claims  that  he  was  struck 
by  a  chip  which  flew  from  paving  blocks  being  unloaded  from  a  wagon,  but 
one  of  the  employer's  witnesses  testified  that,  about  April  twentieth,  the 
claimant  told  him  that  he  had  caught  cold  in  his  eye  and  waa  suffering  from 
that  However,  the  distinct  weight  of  evidence  was  that  the  injury  to  the 
eye  was  caused  by  a  small  piece  of  stone;  that  the  injury  was  aocidoital  and 
that  it  arose  out  of  and  in  the  course  of  claimant's  employment  as  found  by 
the  Commission.  No  written  notice  of  the  accident  was  given  the  employer 
until  June  16,  IMS,  or  for  a  period  of  two  months  and  fifteen  days  after  the 
happening  of  the  accident.  Notice  was  sent  by  the  claimant  to  tiie  Commis- 
sion six  days  later.  The  Commission  excused  the  failure  of  the  claimant  to 
give  written  notice  to  the  employer  of  the  injury  within  ten  days  from  the 
date  of  disability  upon  the  grounds  that  the  claimant  was  ignorant  of  that 
requirement  of  the  statute,  and  that  the  employer  had  not  been  prejudiced  by 
such  failure*  (See  Workmen's  Compensation  Law  [Consol.  Laws,  chap.  67; 
Laws  of  1914,  chap.  41],  |  18.)  It  is  this  finding  alone  which  the  employer 
challenges  and  to  which  he  devotes  his  brief. 

The  claimant  was  an  Italian  and  a  foreman  of  laborers,  or  perhaps  more 
properly  a  superintendent  of  laborers.  Changes  in  the  personnel  of  the 
laborers  were  frequent.  They  came  and  went  at  wilL  There  was  evidence 
upon  the  part  of  the  employer  that  none  of  the  persons  working  for  it  at  the 
time  claimant  says  he  was  injured  could  be  located  by  the  employer  at  the 
time  the  notice  of  injury  was  given  June  sixteenth.  It  appears,  however,  from 
the  testimony  of  Dr.  Cotter,  who  was  one  of  the  physicians  permanently 
engaged  by  the  employer  to  attend  to  persons  injured  upon  the  job,  that  on 
the  twentieth  day  of  April  he  saw  the  claimant,  was  told  by  him  that  he  had 
suffered  an  injury  to  his  eye  from  the  stone  chipping,  and  examined  his  eye; 
that  he  found  it  very  badly  infiamed,  and  regarding  the  condition  as  serious 
sent  him  to  the  New  York  Eye  and  Ear  Hospital  for  treatment,  and  that  he 
sent  a  report  of  all  this  to  the  employer  that  day,  April  twentieth.  This 
report  states  the  man's  name  sad  station,  section  of  subway  work,  oheck 
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number,  addresa^  nature  of  injury,  foreign  body  in  rigbt  eye,  and  diBposition. 
This  notice  was  certainly  avdficient  to  apprise  the  employer  that  claimant 
might  have  sustained  a  serious  injury  which  called  for  investigation.  Thus, 
ooncededly,  the  employer  had  full  knowledge  of  all  the  facts  within  ten  days 
after  the  expiration  of  the  ten  days  within  which  the  claimant  was  by  law 
required  to  give  written  notice  of  injury  to  the  employer,  and  opportunity  to 
make  full  investigation  as  to  all  the  circumstances  attending  the  accident. 
It  is  probable  that  the  employer  could  then  haye  obtained  statements  from 
some  or  perhaps  all  the  laborers  working  there  April  first  It  seems,  how- 
ever, that  the  employer  made  no  effort  to  find  witnesses  except  possibly  that 
one  of  the  doctors  asked  two  of  the  laborers  if  they  saw  the  accident.  Upon 
the  hearing  before  the  CcMnmission  two  of  the  three  laborers  who  were  working 
unloading  stone  from  the  wagon  at  the  time  the  claimant  was  injured  testi- 
fied to  claimant  haying  received  the  injury  in  the  manner  claimed  by  him. 
The  third  laborer  was  said  to  be  in  Italy.  The  claimant  testified  that  he  gave 
prompt  notice  of  his  injury  on  the  day  following  the  accident  by  telling  one 
of  the  employer's  physicians  who  attended  any  injured  man,  the  claimant 
showing  him  his  eye,  and  that  this  physician  saw  the  claimant  right  along 
as  the  claimant  continued  at  his  work  day  after  day  on  the  job.  The  claimant 
went  to  his  own  physician  immediately  after  the  accident  and  waa  treated 
by  him.  The  employer  cannot,  therefore,  complain  that  the  claimant's  con- 
dition is  attributable  to  his  n^lect  to  cause  his  eye  to  be  promptly  treated. 
The  question  whether  the  employer  was  prejudiced  by  the  failure  of  the  claim- 
ant to  give  written  notice  of  injury  was  fairly  one  of  fact.  The  Commiaaion 
was  fully  justified  in  its  conclusions.  Its  decision  is  binding  upon  ua  The 
injury  was  serious  and  has  resulted  in  permanent  partial  disability  of  the 
eye. 

The  award  of  the  Commission  should  be  afilrmed.  Award  unanimously 
affirmed.    Marinacoio  v.  Flinn^CBimrke  Co.,  172  App.  Diy.  978,  May  3,  1916. 

Wliile  this  Bulletin  has  been  in  press,  the  Court  of  Appeals 
has  reversed  an  order  of  the  Appellate  Division  affirming  an  award 
in  the  case  of  Bloomfield  v.  November  and  has  remitted  the  claim 
to  the  State  Industrial  Commission  on  the  ground  that  the  Com- 
mission failed  to  make  a  finding  of  the  existence  of  either  of 
the  two  legal  reasons  upon  which  it  could  excuse  the  claimant's 
failure  to  give  written  notice  of  the  accident  to  the  employer.  The 
decision  is  as  follows: 

HiscooK,  J.!  The  claimant  asserts  that  while  she  waa  engaged  in  the 
employment  of  the  defendant  under  conditions  which  brought  her  case  within 
the  proylsions  of  the  Workmen's  Compensation  Law  (Cons.  Laws,  eh.  67), 
she  pricked  her  finger,  causing  injuries  of  a  substantial  nature.  This  injury 
occurred  August  6,  1914,  and  it  is  doubtful  on  her  own  version  whether, 
within  ten  days,  even  fair  verbal  notice  was  given  to  her  employer  of  her 
injury.  At  best  for  her  that  was  a  question  of  fact.  Concededly  no  written 
notice  of  injury  such  as  is  required  by  section  18  of  the  Compensation  Law 
was  given  for  several  months  after  the  aUeged  injury.    The  failure  to  give 
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•iich  written  notice  within  ten  daj%  After  disability  was  a  bar  to  this  claim 
**  unless  excused  by  the  commission  either  on  the  ground  that  notice  for 
some  sufficient  reason  oonld  not  have  been  given,  or  on  the  ground  that  the 
state  fimd,  insurance  company,  or  employer,  as  the  case  may  be,  has  not  been 
prejudiced  thereby." 

Although  the  commission  made  findings  there  was  no  finding  of  the  existence 
of  either  of  these  reasons  as  an  excuse  for  the  failure  to  serve  the  specified 
notice.  We  simply  have  certain  "conclusions  of  fact"  pertaining  to  the 
occurrence  of  the  accident,  disability,  etc.,  a  "  ruling  of  law  "  that  the  claim 
came  within  the  provisions  of  the  Compensation  Law,  and  an  award,  and 
included  in  the  statement  of  the  latter  is  the  ruling  that  the  "claimant's 
failure  to  give  the  written  notice  of  injury  to  employer  is  hereby  excused." 
We  think  that  this  is  insufficient  and  not  a  fair  compliance  with  the  require- 
ments of  the  statute  or  of  good  practice  thereunder. 

We  do  not  intend  to  qualify  what  has  often  been  said  by  this  court  to  the 
eflTect  that  the  Compensation  Law  should  be  liberally  construed  to  the  end 
of  accomfplishing  the  purpose  for  which  it  was  enacted  and  that  the  course  of 
the  claimant  should  not  be  beset  with  technicalities.  The  legislature,  however, 
has  deemed  it  proper  and  essential  under  ordinary  circumstances  that  a 
written  notice  of  disability  and  claim  should  be  promptly  served  so  as  to 
give  an  employer  the  opportunity  to  investigate  the  circumstances  of  the 
claim.  This  requirement  ought  not  to  be  treated  as  a  mere  formality  or  be 
dispensed  with  aa  a  matter  of  course  whenever  there  has  been  a  failure  to 
serve  such  notice.  The  l^islature  has  enumerated  reasonable  conditions 
under  which  failure  to  serve  the  notice  may  be  excused  and  we  think  that  the 
attention  of  the  commission  should  be  fastened  upon  the  question  whether 
upon  the  proofs  in  a  given  case  the  circumstances  do  exist  which  are  suffi- 
cient to  justify  such  failure,  and  that  if  they  do  exist  that  fact  should  be 
properly  stated  as  one  of  the  facts  which  constitute  the  basis  of  the  award. 
We  do  not  think  that  it  is  good  practice  that  the  service  of  such  notice  should 
be  excused  without  any  finding  of  tho  existence  of  conditions  which  justify 
such  action  on  the  part  of  the  commission  or  statement  even  of  the  theory 
on  which  the  excuse  has  been  granted. 

In  this  case,  for  instance,  it  is  doubtless  important  as  bearing  upon  this 
subject  whether  the  claimant  did  promptly  notify  the  employer,  although 
verbally,  of  the  features  of  her  alleged  injury  which  form  the  basis  for  a 
claim.  As  I  have  indicated,  I  think  that  on  the  most  favorable  version  to 
claimant  this  was  a  question  of  fact  and  if  the  commission  were  influenced  in 
excusing  the  failure  to  serve  a  written  notice  on  the  ground  that  prompt 
and  full  verbal  notice  had  been  given  and,  therefore,  no  harm  had  been 
suffered,  it  ought  to  have  passed  fairly  and  explicitly  on  this  question  of  fact 
and  have  made  apparent  the  ground  upon  which  it  excused  the  failure  to 
serve  notice. 

Li  accordance  with  these  views  we  think  that  the  award  and  order  of 
affirmance  should  be  reversed  and  the  daim  remitted  to  the  industrial  com- 
mission to  pass  upon  this  subject,  with  cost  against  the  industrial  commission 
to  abide  the  final  award  of  costa 

Chase,  Coixjk  and  HogaiV,  JJ.,  concur;  Willabd  Bastuett,  Ch.  J.,  Cuddk- 
BAGK  and  Casdoseo,  JJ.,  dissent. 

Order  reversed,  etc.  BUxmfMd  v.  Navemher,  219  N.  T.  374,  December  12, 
1916. 
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The  employer's  failure  to  give  the  details  required  by  Sec- 
tion 111  has  told  against  him  severely  in  several  instances.  In 
McQueeney  v.  Sviphen  &  Myer  the  Appellate  Divisiim  has  uphdd 
the  presumptions  established  by  §  21  as  constitutional  under  the 
new  Section  19  of  Article  1  of  the  Constitution  of  New  York 
"  If  the  exact  cause  of  the  injury,"  said  the  court^  "  is  not  made 
plain  to  the  Commission,  the  employer  is  at  fault"  The  opinion 
is  as  follows: 

KsEXOGG,  J.:  The  claimuit  was  an  employee  in  the  shop  or  factory  of  the 
employers  whoee  bueinefls  was  "  polished  plate  and  window  glass,  jobbers  and 
manufacturers  of  mirrors  and  bereUed  plates."*  The  claimant  was  injured 
while  assisting  two  coemployees  in  raising  a  light  of  plate  glass,  eighty-four 
by  ninety-six  inches,  from  the  cutting  table.  The  Commission  has  made  him 
an  award,  apparently  holding  that  his  employment  was  within  group  20  of 
section  2  of  the  Workmen's  Compensation  Law.  That  group  is  ^  Manufacture 
of  glass,  glass  products,  glassware,  porcelain  or  pottery.''  Cutting  up  and 
bevelling  glass,  or  making  looking  glasses  of  it  may  be  considered  a  manu- 
facture of  glass  products  within  the  meaning  of  this  law. 

The  appellants  contend  that  it  does  not  appear  that  the  claimant  was 
engaged  in  one  of  the  hazardous  employments  defined  by  section  2  of  the  law; 
that  it  does  not  appear  that  the  glass  which  the  claimant  was  handling  was 
being  made  into  looking  glasses  or  bevelled  glass  plates  or  even  was  to  be  cut 
into  small-sized  plates;  that  for  all  that  appears  he  may  have  been  packing 
glass  which  had  been  sold  to  a  customer  in  the  same  condition  it  was  in  when 
received  at  the  shop. 

This  contention  overlooks  the  provision  of  section  21  that  in  any  proceeding 
for  the  enforcement  of  a  claim  it  shall  be  presumed,  in  the  sitsenoe  of  sub- 
stantial evidence  to  the  contrary,  "  1.  That  the  claim  comes  within  the  pro- 
visions of  this  chapter."  The  presumption  in  itself  is  not  unreasonable. 
Under  the  act  the  claimant,  within  ten  days  after  the  injury,  must  notify 
the  Commission  and  the  employer  of  the  accident  (|  18) ;  the  employer, 
within  ten  days  after  the  accident^  must  report  it  to  the  Commission,  giving 
the  nature  and  the  cause  of  the  injury  (|  111) ;  any  time  after  fourteen  days 
the  claim  may  be  filed;  thereupon  the  Commission  investigates  the  daim  in  its 
own  way,  and  if  required  by  either  party  gives  a  hearing  (|  20).  We  quote 
from  section  68:  '*  The  Commission  •  •  •  shall  not  be  bound  by  common 
law  or  statutory  rules  of  evidence  or  by  tedinical  or  formal  rules  of  pro- 
cedure, except  as  provided  by  this  chapter;  but  may  make  such  investigation 
or  inquiry  or  conduct  such  hearing  in  such  manner  as  to  ascertain  the  sub- 
stantial rights  of  the  parties."  Some  of  the  provisions  are  quite  unusual, 
and  if  they  related  to  ordinary  actions  or  proceedings  in  court,  might  with 
some  reason  be  claimed  to  infringe  upon  the  constitutional  rights  of  tiie 
parties.  But  section  19  of  article  1  of  the  Constitution  authorizes  the  law 
and  its  unusual  provisions.  Among  other  things,  it  provides  that  nothing  in 
the  Constitution  shall  be  construed  as  limiting  the  power  of  the  Legislature 
to  enact  laws  for  the  adjustment,  determination  and  settlement,  with  or 
without  trial  by  jury,  of  issues  which  may  arise  under  such  l^giriation.    The 
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laet,  therefore,  tliat  the  practice  it  unusiul  it  no  objection  to  it,  *8  the  Con- 
stitution anthoriiee  the  Lqgielatiire  to  create  thie  new  remedy  and  the  prac- 
tice to  enforce  it. 

If  the  exact  canae  of  the  injury  ia  not  made  plain  to  the  Gonuniaaion,  the 
employer  is  at  fault,  aa  he  haa  failed  properly  to  report  the  accident.  He 
has  every  means  of  knowing  the  facta  and  should  not  benefit  by  withholding 
them.  If  the  employee  ia  engaged  in  an  employment  declared  hazardous  by 
this  law,  but  at  timea  may  work  in  a  non-hasardous  employment,  it  ia  not 
unreasonable  that  the  injury  should  be  considered  within  the  act  if  the 
employer  f aila  to  ahow  all  the  facts. 

The  State,  in  a  way,  aeaceees  upon  such  hasardous  employment  such  a  sum 
as  may  fairly  meet  ita  risks,  collecting  the  money  in  adrance,  or  requiring 
securi^  for  its  payment,  for  the  benefit  of  the  injured  employees.  The 
amount  it  collects  in  each  year  from  each  employment  is  based  upon  the 
number  of  men  employed,  the  payrolls  and  the  particular  nature  of  the 
employment.  The  Commission,  howe?er,  permits  an  employer  to  contract  for 
insurance,  by  which,  in  case  of  an  injury,  the  amount  of  the  award  shall  be 
paid  by  the  insurance  carrier  to  the  State  for  the  benefit  of  the  injured 
persons,  and  also  permits  the  employer  to  be  a  self-insurer  upon  his  satisfy- 
ing the  Commission  that  he  is  able  to  pay  and  will  pay  to  it  the  sums 
leeessary  to  meet  awards  for  the  injuries  received  by  employees  in  hie  busi- 
ness. In  effect,  therefore,  the  State,  through  its  Commission,  undertakes  to 
make  compensation  for  injuries  received  in  these  hazardous  employments 
from  moneys  which  the  employer  has  in  advance  paid  or  secured  to  it  under 
a  law  whidi  declares  that  sudi  payments  may  be  treated  as  a  proper  charge 
of  the  coat  of  operating  the  businem,  thus  in  the  end  putting  the  premium 
upon  the  ultimate  consumer.  In  contemplation  of  the  act,  and  the  oonstitu- 
tional  provision  under  which  it  was  paamd,  accidents  in  the  employment 
finally  fall  upon  the  consumer  and  not  upon  the  employee  or  employer,  the 
State  Commission  standing  between  the  employee,  the  employer  and  the 
ultimate  oonsumsr. 

We,  therefore,  have  a  situation  in  which,  if  the  employer  had  insured  in 
the  State  fund,  the  insurance  premium  would  rest  upon  the  basis  that  when 
at  wt>rk  for  his  employer  the  claimant  McQueeney  was  to  be  engaged  in  the 
haaardous  business  all  the  whUe,  and  the  premium  having  been  exacted  upon 
that  basis  prima  fa4yie  the  loss  should  be  met  upon  that  basis.  The  adminis> 
trators  of  the  fund  are  not  in  a  favorable  position  to  contend  that  if  he  is 
injured  while  in  the  course  of  his  employment  the  fund  is  not  liable  to  pay 
the  loss.  It  is  not  inequitable  that  aa  against  the  fund  the  injury  should 
be  assumed  to  be  within  the  law,  unless  otherwise  shown.  An  employer  who 
is  insured  in  the  State  fund  has  been  ocnnpeUed  to  pay  in  advance  for  the 
injuries  ariaing  in  his  employment,  and  upon  that  account,  by  section  53,  is 
granted  Immunity  from  all  other  liability  on  account  of  accident  to  his 
employees,  and  the  employees  are  deprived  of  all  other  remediea.  If  the  act 
is  to  be  construed  technically  it  deprives  the  employee  of  its  beneflial  pro- 
visions and  the  employer  from  the  protection  which  he  has  paid  for  and  ths 
State  has  undertaken  to  give.  The  law  should  be  liberally  construed  so  as 
to  give  to  the  employee. and  the  employer  alike  the  protection  manifestly 
intended,  and  to  cast  upon  the  fund  the  burden  which  equitably  rests  upon  it. 
The  State,  under  heavy  penalties,  has  compelled  the  employer  to  pay  to  it 
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his  money  on  the  promise  that  it  would  diBhurse  it  to  protect  him  from  loss 
on  account  of  injuries  incurred  in  such  employment.  The  State  must  be  held 
strictly  to  the  obligation  it  has  incurred. 

The  compensation  awarded  by  the  Commission  is  payable  periodically  in 
accordance  with  the  method  of  paying  wages,  and  in  death  cases  may  con- 
tinue during  the  lifetime  of  the  beneficiary,  and  in  other  cases  may  continue 
for  a  long  period  of  years.  No  one  can  be  a  self -in  surer  unless  he  satisfies 
the  Commission  of  his  financial  ability  to  continue  all  payments  awarded, 
and  he  may  be  required  to  deposit  securities  to  insure  such  payments.  <|  50.) 
The  risks  and  changes  of  business  are  such  that  it  is  evidoit  that  the  ordi- 
nary  individual  or  firm  cannot  qualify  as  a  self -insurer.  The  large  corpora- 
tions whose  continuous  existence  is  assured,  or  who  are  able  to  deposit  the 
securities  required,  can  qualify  as  self-insurers.  In  eifect,  therefore,  the  law 
requires  that  the  ordinary  individual  and  firm,  and  perhaps  the  great  mass 
of  employers,  must  insure  in  the  State  fund  or  otherwise.  The  law,  there- 
fore, should  be  construed  on  the  theory  that  it  contemplates  insurance  in 
the  State  fimd,  and  employers  who  insure  in  the  State  fund  or  otherwise,  or 
who  are  self-insurers,  should  fairly  be  governed  by  the  same  rule.  It  is  the 
right  of  the  individual  employee  and  of  the  employer  that  they  should  be 
treated  the  same  as  all  other  employees  and  employers  within  the  act. 

The  Legislature  may  from  time  to  time  change  the  rules  of  evidence  and 
procedure,  and  a  party's  constitutional  rights  ordinarily  are  not  affected 
thereby.  It  may  cast  the  burden  of  proof  upon  any  party,  and  may  make 
certain  acts  prima  faoie  evidence  of  facts  if  the  acts  by  any  reasonable  intend- 
ment bear  upon  or  tend  to  establish  the  facts.  The  rule  of  presumption 
and  the  provisions  of  the  act  do  not,  therefore,  infringe  upon  the  due  process 
of  law  guaranteed  by  the  Constitution.     {People  v.  Johnson^  186  N.  Y.  219.) 

But  the  presumption  is  fairly  warranted  by  the  constitutional  provision 
mentioned. 

We  conclude,  therefore,  that  the  Commission  was  justified  in  determining 
that  the  employee  sustained  his  injury  in  the  course  of  hazardous  employ- 
ment.   The  award  should,  therefore,  be  affirmed. 

All  concurred;  Howabd,  J.,  in  result.  Award  affirmed.  MoQueeney  v. 
Butphen  d  Myer,  167  App.  Div.  632,  May  6,  1915. 

In  KoTiler  v.  Frohmarm,  decided  on  the  same  day  as  the 
MoQueeney  case,  lie  Appellate  Division  ruled  against  the 
employer  because  he  had  failed  to  show  facts  excluding  the  injured 
employee  from  compensation.    The  court  said: 

Kellogo,  J.:  The  employer  was  a  retail  butcher  carrying  on  a  market  at 
1850  Park  avenue,  New  York  city.  The  intestate  was  in  his  employ,  and 
while  grinding  meat  in  an  electric  meat  chopper  lost  four  fingers  of  his  right 
hand  which  resulted  in  lobar  pneumonia,  causing  his  death,  and  the  Com- 
mission has  made  an  award  for  the  benefit  of  his  widow  and  children. 

The  appellants  contend  that  the  intestate  was  not  engaged  in  an  employ- 
ment declared  hazardous  by  the  statute,  and  was  not,  therefore,  within  its 
provisions,  and  that  the  finding  of  the  Commission  is  contrary  to  law  and  the 
evidence. 
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Under  group  30  of  leetioii  2  of  the  Workmen's  CompenBation  Law  com- 
IWDsation  is  to  be  made  for  injuries  sufitained  or  death  incurred  by  an 
employee  engaged  in  the  hazardous  employment,  *'  Packing  houses,  abattoirs, 
manufactore  or  preparation  of  meats  or  meat  products  or  glue."  While  the 
intestate  was  putting  meat  into  the  electric  chopper,  and  was  forcing  it  in 
with  his  fingers,  he  receiyed  the  injury.  It  does  not  appear  what  kind  of 
meat  he  was  grinding  or  for  what  purpose  it  was  being  ground.  The 
employer,  in  his  report,  giyes  no  further  details  of  the  matter.  Evidently 
he  knew,  or  had  the  means  of  knowing,  the  particular  purpose  for  which 
the  chopper  waa  being  used  at  the  time  of  the  accident.  It  does  not  appear 
that  the  intestate  was  not  grinding  the  meat  for  sausage  or  to  make  some 
other  preparation  of  meat.  The  only  party  presumably  having  knowledge 
of  the  fact  has  failed  to  disclose  the  situation.  Such  failure  raises  some 
inference  that  the  fidl  particulars  would  not  be  to  his  advantage.  As  the 
making  of  sausage  fairly  comes  within  the  business  of  a  retail  meat  dealer, 
the  conclusion  of  the  Commission  that  the  case  falls  within  the  act  is  not 
against  the  evidence. 

Section  21  of  the  act  called  upon  the  employer  for  more  particular 
information  than  he  gave.  The  position  most  favorable  to  the  employer  is 
tliat  a  part  of  his  business  might  fall  .within  the  hazardous  employment  and 
a  part  not,  and  if  he  claimed  the  injury  occurred  outside  of  the  hazardous 
employment  it  rested  with  him  to  show  the  facts.  In  Matter  of  McQueeney  v. 
Butphen  d  Myer  (167  App.  Div.  528),  decided  at  this  term  of  court,  we  have 
oonaidered  the  application  of  this  section.  The  award  should  be  affirmed. 
All  concurred.  Award  affirmed.  Kohler  ▼.  Frohmann^  167  App.  Div.  533, 
May  5,  1915. 

About  two  months  later,  in  Powley  v.  Vivian  dk  Co.,  above, 
p.  70,  the  Appellate  Division  stated  that  the  defendants  had  not 
seen  fit  to  offer  any  explanatory  evidence  whatever  to  the  Com- 
mission and  that,  therefore,  the  presumption  stood  against  them. 
In  Larsen  v.  Paine  Drug  Co.,  above,  p.  187,  it  was  held  that,  in  the 
absence  of  substantial  evidence  to  the  contrary,  Workmen^s  Com- 
pexisation  Law,  §  21,  commands  the  Commission  and  the  court  to 
presume  that  a  claim  is  compensatabla  In  Cunningham  v.  Buf- 
falo Copper  &  Brass  Rolling  Mills,  above,  p.  282,  it  refused  to 
disturb  an  award  made  by  the  Commission  with  the  consent  of  the 
insurance  carrier's  attorney. 

In  Bheinwald  v.  Builders'  Brick  and  Supply  Co,,  above,  p. 
59,  the  court  held  that  the  presumptions  of  §  21  are  as  operative 
and  binding  in  the  court  upon  appeal  as  in  the  Commission.  In 
White  V.  N.  Y.  Central  &  H.  R.  R.  R.  Co,,  S.  D.  R,  vol.  2, 
p.  477,  these  presumptions  having  been  cited  in  the  claimant's 
favor,  the  award  was  affirmed  by  the  Appellate  Division  and  by 
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the  Court  of  Appeals  without  opinion,  169  App.  Div.  90S;  216 
N.  Y.  653. 

An  employee  who  had  the  double  duty  of  operating  an  elevator 
OT.]  of  going  the  rounds  of  his  employer's  building  as  night  watch- 
man was  found  near  midnight  lying  in  an  outside  entranceway  of 
the  building  with  a  fractured  skulL  'No  witness  could  explain  hia 
injuries  and  he  died  without  refining  oonaciousnesa.  The  Com- 
msssion,  notwithstanding  the  presumptions  of  Section  21,  denied 
compensation  to  his  widow  upon  an  opinion  in  which  Commissioner 
Lyon  said: 

There  is  no  doubt  but  that  under  the  rulings  of  the  Appellate  Division  and 
of  the  Commission,  Fitzsimmons'  employment,  which  was  at  least  partially 
in  the  running  of  an  elevator,  is  to  some  extent  covered  by  the  Compensation 
Act,  and  this  being  so,  I  was  originally  of  the  opinion  that  the  presumption 
provided  for  by  section  21  of  the  Compensation  Act,  to  the  effect,  "  that  the 
claim  cornea  within  the  provision  of  this  chapter,"  is  controlling.  After  the 
opinion  was  prepared  in  that  view  of  the  case,  however,  the  case  of  Glei^mer 
V.  €hy}S8  was  decided  (November  term,  1915)  which  seems  to  hold  that  where 
an  employee  is  engaged  in  an  employment  not  generally  denomiuated 
hazardous,  but  who  incidentally  performs  at  times  services  that  are  hazardous 
within  the  meaning  of  the  statute,  there  must  be  proof  connecting  the  acci- 
dent with  the  particular  hazard  before  compensation  can  be  awarded.  The  . 
court  there  said:  ^If,  within  the  scope  of  his  duties,  he  was  injured  while 
actually  and  unmistakably  doing,  at  the  moment,  work  of  a  kind  specifically 
defined  in  the  statute  as  'hazardous,'  his  right  is  clear;  under  other  circum- 
stances his  right  must  depend  on  proof  of  facts  regarding  which  the  preaent 
findings  and  the  presmt  record  are  alike  inadequate  basis  for  aflbming  an 
award." 

There  being  no  proof  here  that  Fitzsimmons  was  injured  while  actually 
operating  the  elevator,  compensation  must  be  denied.  Fiiz9immon&  y.  Wad9- 
worth,  S.  D.  R.,  vol.  6,  p.  361,  November  24,  1915.» 

An  employee  suffering  from  intestinal  nlcers  became  sici  and 
died.  It  was  alleged  that  he  had  been  crushed  against  the  side  of 
a  truck  while  at  work  on  the  day  he  became  ill  and  that  this  acci- 
dent had  caused  a  rupture  of  the  ulcers.  Compensation  was  denied 
to  his  widow  on  the  ground  that  evidence  of  Ihe  accidental  crush- 
ing against  the  truck  was  insufficient.  In  connection^  Commis- 
sioner Lyon  said  upon  the  subject  of  presumptions: 

It  is  true  that  under  section  21,  of  the  Compensation  Law,  there  is  a  pie- 
sumption,  "  In  the  absence  of  substantial  evidence  to  the  contrary,  that  the 

*  The  Pltssimmons  case  was  argued  In  the  Appellate  Division  upon  appeal,  Jium- 
ary  4,  1017.  The  full  text  of  Gletoner  v.  GroM  d  Herh^ner,  170  App.  Mv.  S7, 
Is  given  at  p.  89. 
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elsun  comes  within  the  provisions  of  this  chapter;  "  but,  this  does  not  mean, 
I  think,  that  the  Commission  may  indulge  the  presumption  that  the  accident 
happened.  What  the  section  undoubtedly  means  is  that  when  an  accident 
has  been  established,  the  presumption,  in  the  absence  ol  substantial  evidence 
to  the  contrary,  arises  that  a  daim  growing  out  of  the  accident  falls  within 
the  statute.  In  my  opinicm  the  Commission  must  be  satisfied  by  evidence, 
either  direct  or  circutnatantiai,  that  the  aooident  happened,  before  the  pre- 
eumption  estiibUahed  by  the  statutes  can  arise.  Byland  v.  Winant,  S.  D.  B., 
▼oL  6,  p.  304,  September  23,  1915. 

L  Malingering. — ^A  carpenter  fell,  injuring  his  back  and  sides. 
When  he  had  received  compensation  at  the  rate  of  fifteen  dollars  a 
we^  for  nineteen  weeks,  a  difference  of  opinion  arose  between  his 
physicians  and  the  Commission's  physicians  as  to  the  complete- 
ness of  his  recovery.  An  eminent  specialist,  chosen  as  umpire, 
charged  that  the  carpenter  was  malingering.  Upon  this  and  other 
testimony,  the  ConmiiBsion  denied  further  award,  Commissioner 
Lyon  remarking: 

It  is  sometimes  said  that  an  injured  workman  who  has  a  large  family 
would  be  very  loath  to  continue  on  compensation  at  two-thirds  of  his  earning 
capacity  if  he  were  able  to  work,  because  the  necessities  of  the  case  would 
almost  compel  him  to  return  to  work  if  possible  in  order  to  receive  a  higher 
return  in  money  for  the  purpose  of  supplying  his  family.  While  the  argu- 
ment may  be  of  force  in  some  cases,  it  is  to  be  noted  that  in  the  present 
case  the  claimant  is  an  unmarried  man  and  the  compensation  of  fifteen 
dollars  per  week  seems  to  be  sufficient  to  support  him  in  comparative  ease 
without  the  necessity  of  any  exertion  whatever.  Qlidder  v.  HaUver,  S.  D.  B., 
▼oL  fl^  p.  366,  December  14»  1915. 
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(Workmen's  Compeiuation  Law,  §  23) 

A.  Courts  to  which  taken. — Appeals  from  the  State  Indttstrial 
Commission  are  all  taken  to  the  Third  Department  of  the 
Supreme  Court,  Appellate  Division,  sitting  at  Albany.*  The 
Supreme  Court,  in  New  York,  is  an  intermediate  court  Further 
appeal  lies  from  this  Appellate  Division  to  the  Court  of  Appeals, 
the  highest  court  of  the  State.f 

B.  Appeal  by  state  fund  insurers. —  L.  1916,  ch.  622,  elimin- 
ated from  Workmen's  Compensation  Law,  §  23,  a  clause  which 
prevented  certification  of  questions  of  law  to  the  Appellate  Divi- 
sion by  the  Commission  where  the  claim  was  against  the  State 
Fund.  By  decision  of  the  Appellate  Division,  employers  who 
insure  with  the  State,  unlike  employers  who  insure  with  private 
companies  and  employers  who  are  self-insurers,  have  no  right  of 
appeal  from  the  State  Industrial  Commission.  This  denial  rests 
on  the  theory  that  Section  53  of  the  Workmen's  Compensation 
Law  shifts  all  liability  of  such  employers  to  the  State.  Their 
injured  employees  must  look  "  only  to  the  state  fund  and  not  to 
the  employer."    The  decision  is  as  follows: 

Smith,  P.  J.:  The  emploTer  was  insured  in  the  State  insuranoe  fond. 
The  first  point  raised  is  that  it  has  no  pight  to  appeal.  By  section  53  of 
the  Compensation  Law  it  is  provided :  "  An  employer  securing  the  payment 
of  compensation  by  contributing  premiums  to  the  State  fund  shall  thereby 
become  relieTcd  from  all  liability  for  personal  injuries  or  death  sustained 
by  his  employees,  and  the  persons  ^titled  to  compaisation  under  this  chapter 
shall  have  recourse  therefor  only  to  the  State  fund  and  not  to  the  employer. 
An  employer  shall  not  otherwise  be  relieved  from  the  liability  for  compensa- 
tion prescribed  by  this  chapter  except  by  the  payment  thereof  by  himself 
or  his  insurance  carrier."  By  section  23  of  the  act  it  is  provided  that  an 
award  or  decision  shall  be  final  and  conclusive  "as  against  the  State  fund, 
or  between  the  parties,  unless  within  thirty  days  after  a  copy  of  such  award 
or  decision  has  been  sent  to  the  parties,  an  appeal  be  taken  to  the  Appellate 
Division  of  the  Supreme  Ck)urt  of  the  Third  Department.  The  Oommission 
may  also,  in  its  discretion,  where  the  claim  for  compmsation  was  not  made 

*  In  1916,  the  five  Justices  of  the  Appellate  Division,  Third  Department,  are : 
John  M.  Kellogg,  P.  J.,  George  F.  Lyon,  Wesley  O.  Howard,  John  Woodward  and 
Aaron  V.  S.  Cochrane.  

t  In  1016,  the  ten  judges  of  the  Oonrt  of  Appeals  are :  Tinilard  Bartlett,  C.  J., 
William  E.  Werner,  Frank  H.  Hiscock.  Frederick  ColUn,  William  H.  Cnddeback. 
John  W.  Hogan  and  Samuel  Seabury  (elective);  Emory  A.  Chase,  Benjamin  N. 
Cardoso  and  Cuthbert  W.  Pound  (appointive).  Not  more  than  seven  Judges  may 
Bit  In  the  same  case. 
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against  the  State  fund,  on  ilie  application  of  either  party,  certify  to  such 
Appellate  Diyision  of  the  Supreme  Court,  queetiona  of  law  involred  in  its 
decision."  At  least  as  to  the  certified  queetions  a  distinction  seems  to  be 
made  between  those  who  insure  in  the  State  fund  and  those  who  insure  with 
other  insurance  carriers.  That  discretion  is  probably  based  upon  section  53, 
aboYO  quoted,  whioh  gives  absolute  immunity  to  the  employer  after  insur- 
ance in  the  State  fund,  while  such  immunity  is  not  given  after  insurance 
with  any  other  carrier.  It  is  true  tiiat  the  employer  has  a  remote  interest 
even  though  insured  in  the  State  fund,  to  the  end  that  the  risk  which  he 
claims  not  to  be  within  the  act  may  be  so  decided  as  affecting  any  subse- 
quent premiums  which  he  must  pay.  That  interest,  however,  is  too  remote 
an  interest  to  authorise  his  appeal  in  a  matter  where  he  is  not  otherwise 
aggrieved. 

Further,  the  history  of  this  legislation  fiimishefl  important  light  upon  its 
proper  interpretation.  In  the  regular  session  of  1913  two  compensation  acts 
were  before  the  Legislature.  One  was  the  Murtaugh-Jackson  Act,  which  pro- 
vided for  a  system  of  State  insurance,  and  all  employers  were  required  to 
contribute  thereto.  This  was  the  only  method  established  for  giving  security 
for  the  payment  of  compensation.  In  that  act  it  was  provided  that  the 
decisions  of  the  Commission  were  final,  except  where  «  claim  for  eompensa" 
tion  was  rejected.  In  the  Foley-Walker  bill  security  for  compensation  was 
given  by  providing  carriers.  There  was  no  system  of  State  insurance,  and 
an  appeal  was  allowed  to  any  party  interested.  The  act  as  it  was  passed 
seems  to  have  been  a  compromise  between  these  two  proposed  laws,  giving 
the  right  of  appeal  where  the  insurance  is  with  a  private  carrier  —  as  in  the 
Foley-Walker  bill  —  nnd  withholding  that  right  where  the  insurance  is  by 
the  State  insurance  fund,  as  provided  in  the  Murtaugh-Jackson  bill. 

I  recommend,  therefore,  that  the  appeal  be  dismissed.  All  concurred,  except 
WooDWABD,  J.,  dissenting.  Appeal  dismissed.  Crockett  v.  IntematiofHU  Ry, 
Co.,  170  App.  Div.  122,  November  10,  1915. 

€•  Facts  not  reviewahle. —  In  restriction  of  the  right  of  appeal, 
Section  20  of  the  Workmen's  Compensation  Law  dedares:  "  The 
decisions  of  the  Commission  shall  be  final  as  to  all  questions  of 
fact,  and,  except  as  provided  in  section  twenty-throe,  as  to  all 
questions  of  law."  This  limitation  applies  to  employers  generally, 
whether  insured  in  the  state  fund  or  in  private  compenies,  and 
also  to  employees.  The  right  and  duty  of  the  courts  to  consider 
and  to  pass  upon  the  character  of  the  evidence  sustaining  an 
award  by  the'  State  Industrial  Commission  has  been  considered  at 
length  under  the  title  "  Procedure  and  Evidence,"  above,  pp.  864— 
397.  As  stated  by  the  Appellate  Division  in  the  Khyner  opinion, 
p.  375,  such  power  of  review  is  strictly  limited  to  arbitrary,  unfair 
and  imreasonable  decisions,  the  court  adding  that  it  is  wholly 
improbable  that  the  State  Industrial  Commission  will  make  such 
decisions. 
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Dismissal  of  appeals  on  the  ground  that  the  courts  have  no 
power  to  review  the  State  Industrial  Commission's  determinations 
of  dependency  and  of  average  wages,  when  supported  by  any 
evidence,  have  occurred  in  Hendricks  v.  Seeman  Bros.,  p.  190, 
and  in  Fairchild  v.  Pa.  E.  B.  Co.,  p.  179.  The  Court  of  Appeals, 
in  Dale  v.  Saunders  Bros.,  p.  346,  held  that  the  question  whose 
employee  Dale  was  belonged  solely  to  the  Commission,  as  a  matter 
of  fact  and  not  of  law,  the  courts  being  denied  jurisdiction. 

D.  Filing  of  exceptions,  etc.,  unnecessary. —  In  appeal  cases, 

neither  the  Workmen's  Compensation  Law  nor  the  rules  of  the 

Appellate  Division  require  filing  of  exceptions  or  statement  of 

the  grounds  of  appeal  in  the  notice.    A  decision  of  the  Appellate 

Division  to  this  eflFect  has  been  supplemented  by  amendments  of 

L.  1916,  ch.  622,  to  Workmen's  Compensation  Law,  §  23.    In 

the  decision  referred  to,  the  Appellate  Division  said: 

The  act  provides  (|  OS)  that  the  Commission  in  conducting  a  hearing 
shall  not  be  bound  by  common-law  or  statutory  rules  of  evidence,  or  by  tech- 
nical or  formal  rules  of  procedure,  except  as  in  the  act  provided,  but  that  the 
Commission  may  make  such  investigation,  or  inquiry,  or  conduct  the  hearing 
in  such  manner  €m  to  ascertain  the  substantial  rights  of  the  parties;  that 
(f  20)  in  making  or  denying  an  award,  the  Commission  shaU  make  and  file 
a  statement  of  its  concIusiooA  of  fact  and  rulings  of  law;  that  the  decision 
of  the  Commission  shall  be  final  as  to  all  questions  of  fact,  and  except  in 
case  of  appeal  to  this  court,  final  as  to  aU  questions  of  law;  and  that  (i  23) 
.such  appeal  shall  be  heard  in  a  summary  manner,  and  shaU  have  precedence 
in  this  court  over  all  other  civil  cases.  There  is  no  provision  of  the  statate 
or  rule  of  this  court  requiring  the  filing  of  exceptions,  or,  as  in  Knglsnd  and 
In  some  of  the  States,  that  the  grounds  of  appeal  be  stated  in  the  notice  of 
appeal;  but  it  was  intended  that  the  procedure  both  before  the  Ccnmniaslott 
and  in  this  court  should  be  simple  and  without  unnecessary  delay  or  useless 
formality;  and  that  until  otherwise  provided,  the  appeal  to  this  court  should 
bring  up  the  whole  case,  to  be  heard  upon  the  record  of  the  Commiasioii  and 
the  briefs  and  arguments  submitted  by  the  respective  partiea*  Kmmjf  v. 
Union  Raikpoy  Co.,  166  App.  Div.  497,  March  3,  1916* 

E,  Appeal  from  Appellate  Division  to  Court  of  Appeals. —  The 
law  governing  appeals  from  the  Appellate  Division  to  the  Court 
of  Appeals  in  workmen's  compensation  cases  is  the  Code  of  Civil 
Procedure,  §§  189,  191,  aa  based  on  the  Constitution  of  New 
York,  Art.  6,  §§  1,  9,  and  as  qualified  by  the  amendment  of  L. 

•  The  full  text  of  the  Kenny  case  appears  above,  p.  256.  For  other  cases  see  alM 
nnder  **  Procedure  and  Evidence/*  pp.  864-897. 
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1916,  ch.  622,  to  Workmen's  Compensation  Law,  §  23,  which 
makes  the  sentence  relative  to  such  appeals  read:  '^An  appeal 
may  also  be  taken  to  the  Court  of  Appeals  in  all  cases  where  the 
decision  of  the  Appellate  Division  is  not  unanimous,  etc."  In 
dismissing  an  appeal  from  an  order  of  the  Appellate  Division 
unanimously  affirming  an  award  of  the  Workmen's  Compensation 
Commission,  the  Court  of  Appeals  had  thus  interpreted  the  law 
of  appeal  from  unanimous  decisions : 

The  Workmen's  Compeiisatioii  Law  was  enacted  to  provide  a  nwr  remedy 
to  the  employee  who  received  accidental  injuries  in  the  course  of  his  employ* 
menty  or  in  case  of  the  death  of  the  employee^  to  his  dependents.  {Matter 
of  Jensen  T.  Bouthem  Pacific  Co,,  215  N.  Y.  614.)  It  provides  a  summary 
remedy  which  differs  in  substamtial  respects  from  a  civil  action  to  recover 
damages  for  personal  injuries  caused  by  negligence.  It  Is  not  instituted  in  a 
court,  but  is  conducted  by  an  administrative  board  or  commission,  and  is 
commenced  by  a  notice  of  injury  and  claim.  Notice  is  given  to  all  parties 
interested.  The  proceedings  before  the  commission  are  informal.  The 
decision  of  the  commission  on  the  facts  is  made  final  and  conclusive.  (Work- 
men's (Compensation  Law,  section  20.)  In  the  absence  of  constitutional  or 
statutory  sanction  there  is  no  right  of  appeal.  The  provision  of  section  23 
of  the  Woikmen's  Compensation  Law  that  an  appeal  may  be  tsken  to  the 
Court  of  Appeals  in  all  cases  where  such  an  appeal  would  lie  from  a  decision 
of  the  Appellate  Division,  is  subject  to  the  restriction  contained  in  the  clause 
of  the  statute  which  provides  that  such  appeals  may  be  taken  "  in  the  same 
mnnner  and  subject  to  the  same  limitations  as  is  (are)  now  provided  in 
civil  actions."  By  this  language  the  legislature  Intended  to  assimilate  the 
practice  upon  appeal  to  the  Court  of  Ai^eals  in  these  cases  to  the  practice 
now  obtaining  upon  appeals  from  judgments  in  actions  for  damages  for 
personal  injuries  resulting  from  n^ligence.  The  limitation  upon  appeals 
in  actions  of  that  character  is  contained  in  section  191  of  the  Code  of 
Civil  Procedure.  Under  the  limitation  therein  prescribed  no  unanimous 
decision  of  the  Appelhite  Division  is  appealable  to  the  Court  of  Appeals  unless 
the  Appellate  Division  permits  such  an  appeal  and  certifies  that  in  Its 
opinion  a  question  of  law  is  involved  which  ought  to  be  reviewed  by  the  Court 
of  Appeals,  or  unless,  in  case  of  its  refusal  to  so  certify,  an  appeal  is  allowed 
by  «  judge  of  the  Court  of  Appeals.  A  different  interpretation  would  fail 
to  give  effect  to  the  provision  of  section  23  of  the  Workmen's  Compensation 
Law,  which  subjects  appeals  from  a  decision  of  the  Appellate  Division  to  the 
same  linritations  that  are  now  provided  in  civil  actions  of  the  character 
referred  to.  The  policy  of  the  Workmen's  Compensation  Law  was  to  devise  a 
method  by  which  payments  to  vrorkmen  who  sustained  personal  injuries 
should  be  made  in  an  expeditious  manner,  and  thus  avoid  the  delays  incident 
to  the  method  of  granting  relief  in  cases  of  this  character  through  a  civil 
action  for  damages.  We  do  not  think  that  the  legislative  design  was  to 
extend  the  right  of  appeal  or  to  permit  appeals  to  this  court  in  eases  aridng 
under  the  Woilonen's  Compensation  Law  where  no  right  of  appeal  would 
exist  if  the  employee  had  sought  to  enforce  his  rights  in  an  action  for  damages 
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for  peraoul  injuries  resulting  from  negligenoe.    Harnett  T,  Sieen  Co.,  216 
N.  Y.  101,  October  19,  1916. 

This  decision  has  been  confirmed  by  the  above  cited  amend- 
ment to  Workmen's  Compensation  Law,  §  23.  Prior  to  the 
amendment,  the  law  relative  to  appeals  from  decisions  of  the 
Appellate  Division  that  were  not  unanimous  was  uncertain.  The 
Court  of  Appeals  has  dismissed  an  appeal  from  the  divided  court 
decision  of  the  Appellate  Division  in  Rheinwald  v.  Builders 
Brick  and  Supply  Co.,  168  App.  Div.  425,  without  opinion.  The 
motion  to  dismiss  was  based  upon  the  two  arguments  that  the 
parties  had  not  obtained  permission  to  appeal  and  that  the  State 
industrial  Commission  had  not  finally  pa^^sed  on  the  case  bj 
making  an  award  in  accordance  with  the  Appellate  Division's 
reversal  order.  The  absence  of  an  opinion  left  a  doubt  as  to 
which  of  these  two  arguments,  if  not  both,  had  influenced  the 
Court  of  Appeal  in  its  dismissal. 

F.  No  appeal  to  courts  other  than  the  Appellate  Division  of 
the  Third  Department — Having  been  denied  compensation  by 
the  Commission,  an  injured  employee  brought  an  action  for  dam- 
ages in  Special  Term  of  the  Supreme  Court  in  Erie  County.  The 
court  held  that  the  Commission's  finding  that  the  employee's 
injuries  were  not  due  to  an  accident  debarred  an  action  for 
negligence  and  that,  if  the  Commission  was  in  error,  the 
employee's  remedy  was  an  appeal  to  the  Appellate  Division  of 
the  Third  Department    The  decision  is  as  follows: 

WHEELEas,  J. :  The  complaint  sets  forth  a  cause  of  action  for  alleged  negli- 
gence under  the  Employers'  Liability  Act  of  thia  state.  It  alleges  in  sub- 
stance that  the  defendant  negligently  failed  to  furnish  and  provide  the  plain- 
tiff while  in  its  employ  ^*  with  reasonably  safe  implements,  appliances,  venti- 
lators, fans,  blowers  or  other  devioea  *  *  *  for  the  carrying  away  of 
poisonous  and  dangerous  gases  and  fumes ;  in  permitting  and  allowing  poison- 
ous gases  and  fiunes  to  accumulate  and  remain  in  and  about  the  place  in  whidi 
this  plaintiff  was  required  to  work,  •  *  •  and  through  the  carelessness  and 
n^ligence  of  defendant''  in  other  ways  failing  and  neglecting  to  perform 
certain  alleged  dutiea  for  the  proper  imd  reasonable  safety  of  the  plaintiff, 
whereby  it  is  alleged  the  plaintiff  inhaled  certain  poisonous  gases  and  fumes, 
which  occasioned  permanent  injuries  to  his  lungs  and  other  portions  of  his 
body.  It  ia  not  necessary  to  go  into  further  details  as  to  the  allegations  of 
the  complaitft. 

In  its  answer,  the  defendant  makes  certain  denials  of  the  allegations  of 
the  coiQiHlaint,  and  alleges  that  the  alleged  injuffies  reoeiyed  by  the  plaintiff 
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were  due  to  the  rieka  incident  to  hie  emf^loyment  and  known  to  him  and  that 
such  riaks  were  aasumed  by  the  plaintiff.  Then  followa  the  following  allega- 
tions, to  wit: 

.  "Fifth,  For  a  further  and  separate  defenae  herein  the  defendant  alleges, 
upon  information  and  belief,  that  the  same  plaintiff  heretofore  and  on  or 
aJbout  the  2nd  day  of  February,  1916,  in  a«cordanoe  with  the  provisions  of 
the  Workmen's  Compensation  Law  of  the  State  of  New  York,  presented  to 
defendant  the  alleged  claim  referred  to  in  the  complaint  for  compensation 
according  to  the  benefits  described  in  said  Workmen's  Oompensation  Law  for 
said  alleged  injury  claimed  to  have  been  sustained  by  him  in  the  course  of 
his  said  employment  with  the  defendant,  and  that  thereafter  said  State 
Workmen's  Compensation  Commission,  and  on  or  about  the  29th  day  of 
March,  1916,  after  a  hearing  duly  had  thereon,  adjudged  that  the  alleged 
accident  claimed  to  haye  been  suiaAained  by  the  said  plaintiff  did  not  con- 
stitute an  accident  and  adjudged  that  plaintiff's  said  alleged  claim  be  dis- 
allowed; and  that  by  said  judgment  this  action  became  and  was  forever 
barred  and  foreclosed." 

To  this  clause  or  portion  of  the  defendant's  answer  the  plaintiff  demurs  on 
the  ground  that  the  said  defense  is  insufficient  in  law.  It  was  conceded  in 
the  argument  of  this  demurrer  that  the  employment  in  which  the  plaintiff 
was  engaged  at  the  time  he  received  the  aliped  injuries  was  one  of  the 
hazardous  employments  covered  by  the  provisiomi  of  the  Workmen's  Ccmi- 
pensation  Law. 

If  the  plainftiff's  injuries  were  in  fact  occasioned  owing  to  the  negligence 
of  the  defendant  in  the  particulars  specified  in  his  complaint,  it  is  difficult 
to  see  why  the  plaintiff  should  not  have  been  given  compensation  under  the 
provisions  of  the  Workmen's  Compensation  Law. 

After  specifying  what  are  to  be  deemed  hazardous  employments  section  10 
of  the  act  provides  that: 

'*  Every  employer  subject  to  the  provisions  of  this  chapter  shall  pay  or 
provide  as  required  by  this  chapter  compensation  according  to  the  schedules 
of  this  article  for  the  disability  or  death  of  his  employee  resulting  from  an 
aeoidet^tdl  personal  injury  sustained  by  the  employee  arising  out  of  and  in 
the  course  of  his  en^>loyment,  without  regard  to  fault  as  a  cause  of  such 
injury,"  except  in  cases  of  injuries  resulting  from  intoxication  or  those  wil- 
fully and  intentionally  inflicted. 

We  fail  to  see  therefore,  if  the  allegations  of  the  complaint  are  true,  that 
the  plaintiff^s  injuries  were  the  result  of  the  defendant's  negligence,  why  the 
plaintiff  was  not  fairly  entitled  to  compensation  for  his  injuries  under  the 
provisions  of  the  Compensation  Act,  as  a  "disability  •  •  •  reBulting 
from  an  aooidental  injury,  «  •  •  arising  out  of  and  in  the  course  of  his 
employment."  Matter  of  Jentm  v.  Souihdm  Faoific  Co.,  216  N.  Y.  614; 
Matter  of  Winfield  v.  N.  Y.  O.  d  H.  R.  B.  R.  Co,,  216  id.  284;  Connors  v. 
Bemet-Bolvaff  Co.,  94  Misc.  Rep.  406. 

An  ^  aooidental  injury  "  as  used  in  this  litatute  is  clearly  distinguishable 
from  an  injury  in  the  nature  of  a  vocaticmal  disease,  sustained  in  the  course 
of  an  employment,  where  from  the  inherent  nature  of  the  work  disease  is 
likely  to  be  contracted.  **Aooidental**  has  been  defined  as  ''happening  by 
chance,  or  unexpectedly  taking  place,  not  according  to  the  usual  course  of 
events:  casual;  fortuitous."  Vorth  American  lAfe  d  Aeoident  Ina,  Co.  y.  Bur- 
rouffh9,  69  Penn.  43;  8  Am.  Rep.  212. 
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In  insurmiioe  policies  proyiding  for  an  indemnity,  **aooidenM"  cause  it 
defined  as  "  an  event  happening  without  human  agency,  or,  if  happening 
through  human  agency,  an  event  which  under  the  circumBtancea  is  unusualt 
and  not  expected  to  the  person  to  whom  it  happens." 

Within  these  reoogised  definitions  of  the  word  "  accidental,"  if  the  injuries 
sustained  by  the  plaintiff  were  occasioned  in  the  manner  alleged  in  the  com- 
plaint they  were  clearly  "  acddemtal  *'  within  the  meaning  of  the  Workmen's 
Compensation  Law;  and  the  plaintiff  would  have  been  entitled  to  compensation 
as  provided  in  that  act. 

When  therefore  the  compensation  commission  found  and  determined,  after 
a  hearing,  that  the  plaintiff's  injuries  were  not  the  result  of  an  ^*  accident " 
it  found  by  neoesssjry  implioation,  that  such  injuries  were  not  due  to  the 
defendant's  negligence,  or  occasioned  as  alleged  in  the  complaint. 

The  importance  and  legal  significance  of  this  adjudication  by  the  compen- 
sation commission  arises  out  of  the  fact  thai  by  the  provisions  of  section  20 
of  the  Compensation  Law  the  oonunission  is  required  to  determine  the  claim 
made  before  it  for  compensation,  after  notice  to  the  interested  parties,  and 
an  opportunity  to  present  evidence  and  be  represented  by  counsel.  The  set 
then  declares  that  "  The  deomon  of  the  oomminUm  shall  he  final  as  to  aU 
queetUma  of  fact,  amd,  ecpoept  as  provided  in  eeciion  ttoenty-three,  ae  to  all 
questiona  of  law," 

Therefore  it  is  that  the  holding  of  the  commission  that  the  plaintiff's 
injuries  were  not  due  to  "  accident "  maJces  that  question  rea  adjudioata  as 
to  the  plaintiff  and  the  defendant  in  this  action,  and  precludes  a  further 
inquiry  into  the  questions  of  fact  in  this  action. 

The  adjudication  of  the  compensation  commission  was  therefore  properly 
set  up  in  the  answer  of  the  defendant,  as  bar  against  the  plaintiff  in  an 
effort  to  establish  in  this  action  that  his  injuries  were  occasioned  by  the 
n^ligence  of  the  defendant,  which  our  interpretation  of  the  act  would  con- 
stitute an  ''accidental  injury." 

If  the  compensation  commission  was  in  error  on  the  decision  of  the  appliea- 
tion  made  to  ii,  the  plaintiff's  remedy  was  to  appeal  from  its  decision  to  the 
Appellate  Division  of  this  court,  as  provided  in  section  23  of  the  Compensa- 
tion Law. 

I  sm  therefore  of  the  opinion  that  the  demurrw  of  the  plaintiff  to  the 
ftfth  clause  of  the  defendant's  answer  should  be  overruled,  with  costs  c^  this 
demurrer. 

Demurrer  overruled,  with  costs.  Naud  v.  King  Bowing  Machme  Co,,  95 
Misc.  676,  June  20,  1916. 

G.  Costs  of  Appeals. —  June  16,  1916,  the  Court  of  Appeals 
decided  that  the  costs  of  a  reasonable  but  unsuccessful  appeal  by 
an  injured  employee  should  not  be  assessed  against  him  bat 
against  the  Commission.    The  memorandum  is  as  follows: 

Ite  Curiam:  The  decision  handed  down  in  this  case  on  April  26,  lOlOf 
read  as  follows:  "Order  reversed,  with  costs,  and  claim  dismissed."  Donbt 
having  arisen  as  to  the  parties  against  whom  the  court  intended  to  award 
costs  by  this  decisi<m,  the  attom^-general  has  moved  to  amend  the  remittitur 
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80  as  to  provide  for  costs  against  the  claimant  only.  Counsel  for  the  appel- 
lants agrees  that  the  remittitur  should  be  amended  by  inserting  therein  the 
name  of  the  party  against  whom  costs  are  awarded,  but  contends  that  the 
coflfts  should  be  awarded  against  the  state  industrial  commission  rather  than 
against  the  claimant. 

Section  23  of  the  Workmen's  Compensation  Law  (L.  1914,  ch.  41)  pro- 
vides that  an  appeal  may  be  taken  to  the  Court  of  Appeals  under  the  act  in 
all  cases  where  such  an  sppeal  would  lie  from  a  decision  of  an  Appellate 
Diyision  "  in  the  same  manner  and  subject  to  the  same  limitations  as  la  now 
provided  in  civil  actions."  Section  24  provides  that  if  the  commission  or  the 
court  before  which  any  proceedings  for  compensation  or  concerning  an  award 
of  compensation  have  been  brought  *'  determines  that  such  proceedings  have 
not  been  so  brought  upon  reasonable  ground,  it  shall  assess  the  whole  cost  of 
the  proceeding  upon  the  party  who  has  so  brought  them." 

We  regard  this  provision  of  section  24  as  mandatory,  and  as  requiring  us 
to  award  costs  against  a  party  to  an  appeal  under  the  act  whenever  we  deter* 
mine  that  the  proceeding  has  not  been  brought  upon  reasonable  ground. 
Such  cases*  however,  are  exceptional.  In  cases  involving  no  element  of 
unreasonableness  the  award  of  costs  is  left  by  section  23  of  the  statute  to  the 
discretion  of  the  court;  and  ordinarily  tn  the  exercise  of  that  discretion  costs 
will  not  be  awarded  against  an  unsuccessful  claimant  personally,  but  will  be 
charged  against  the  «tate  industrial  commission,  which  virtually  r^resents 
such  claimant  through  the  attorney-general. 

In  the  present  case  the  remittitur  should  be  amended  so  as  to  award  costs 
sgainst  the  state  industrial  commission. 

WiLLABD  BABTLrrr,  Ch.  J.,  HiacocK,  CoLuir,  Cuddkbagk,  Hoqajv.  Seabttst 
and  Pouin>9  JJ.,  concur. 

Ordered  accordingly.  Wilton  v.  Dorflinger  d  Bom,  218  N.  Y.  120.  June  16, 
1916. 

On  the  same  date,  the  same  court  decided  that  the  costs  of  an 
unsuccessful  appeal  by  an  employer  and  insurer  from  an  award 
of  the  Commission  will  ordinarily  be  assessed  not  against  the 
Commission  but  against  such  employer  and  insurer.  The 
memorandum  is  as  follows: 

Pbr  Curiam:  The  motion  to  recall  and  amend  the  remittitur  so  as  to 
relieve  the  employer  and  insurance  company  from  costs  awarded  on  the 
appeal  to  this  court  should  be  denied.  We  affirmed  the  award  which  had 
been  made  to  the  claimant.  The  motion  by  the  appellants  to  be  relieved  from 
costs  on  such  affirmance  seems  to  be  based  on  the  theory  that  such  costs  may 
only  be  allowed  where  it  has  been  determined  that  the  appeal  was  not  brought 
upon  reasonable  grounds,  and  it  is  insisted  that  in  view  of  the  division  which 
existed  amongst  the  members  of  the  Appellate  Division  on  the  question 
whether  the  award  should  be  affirmed,  the  appeal  was  entirely  reasonable. 
The  appellants  misconceive  the  theory  on  which  costs  have  been  awarded. 
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statistics  of  occupational  diseases  reportable  by  physicians  to  the  Depart- 
ment of  labor  appeared  in  the  quarterly  Bulletins  during  the  years  1912- 
1913  (number  5€^0  inclusive).  The  annual  report  of  the  Department  for 
1915  sununarizes  reported  cases  down  to /August  of  that  year. 

Beginning  with  1908,  the  annual  reports  of  the  Medical  Inspector  of  Fftc- 
tories,  appearing  in  the  annual  reports  of  thig  Department^  have  contained 
reports  upon,  and  discussions  of,  occupational  diseases  in  New  York  State. 
Included  in  these  re|)ort8  are  accounts  of  the  following  special  investigations 
of  particular  industries,  together  with  proposed  regulations  for  their  conduct: 

Bakeries  In  Manhattan  borough;  1909,  pp.  88^9. 

Calico  print  indnstry,  1909^  pp.  SO-88  (this  account  appeared  also  in  BoUetlo 
No.  41). 

Cloak  and  enlt  Industrj  In  New  York  Citr,  1911,  pp.  87-96. 


Felt  hat  Industrjr^ ^1911,  pp.  67-67. 
Potteries,  1909.  pp.  100-1  i^^ 


Pearl  buttons,  1910,  pp.  93--103. 
Phosphorus  matches,  1910,  pp.  83-93, 


The  following  special  reports  on  ventilation  have  also  appeared  in  the 
reports  of  the  ^ledical  Inspector: 

Results  of  air  axutlyses  In  certain  factories,  1010,  pp.  104-111. 
Besults  of  air  analyses  in  cloak  and  suit  factories  in  New  York  City  and  in  tbe 
felt  hat  iDdustry,  1911,  pp.  108-138. 
VentUatlon  of  factories,  1908,  pp.  65-94. 
Ventilation  of  a  department  store,  1911,  pp.  83r8G. 


Other  material  published  includes  th^  following: 

Sanitary  Conditions  In  <4e  Prlntlnu  Trade  (82  pp.).  Annnal  Report  of  Bureau  of 
Labor  Statistics.  1906,  pp;  Ixxl-<1U. 

Health  of  Printers  (8  pp.).     Bulletin  No.  33.  1907,  pp.  258-266. 

An  English  Report  on  Physical  Deterioration  (8  pp.).  Bulletin  No.  $0,  1906, 
pp.  372-8 1 9. 

Special  Rules  and  Regulations  Adopted  by  the  British  Oovemment  for  the  Regn- 
lation  of  Certain  Dangerous  Trades  <47  pp.).  Annual  Report  of  Bureau  of  Labor 
Statistics,  1006.  pp.  833-879. 

The  Dangerous  Trades  in  England  (4  pp.).    BuUetin  No.  B3,  1907,  pp.  ^55-253. 

Poisoning  by  Wood  Alcohol  Fames  f roni  Brewers*  Varnish.  Bulletin  No.  51. 
pp.  130-137.    Also  printed  separately. 

^Lead  Poisoning  BUminated  in  a  Factory  (relates  to  protection  against  dnst  In 
tho  sand-papering  of  castings).     Bulletin  No. '54,  pp.  64-70. 

Anthrax  in  Woolen  Mills  and  Tanneries.     Bnllenn  No.  W  pp.  402-.5. 

Chrome  and  Lime  Sores  in  Tanneries.    Bulletin  No.  66,  pp.  40&-6.  ^ 

Advice  to  Workmen  for  Prevention  of  Lead  Poisoning  Ocards  for  dlstributioB  to 
workers,  printed  in  Bngllsh,  German,  Italian,  Hungarian,  Polish  and  Yiddish). 

The  Reporting  of  Industrial  Diseases  (small  pamphlet  containing  the  reporting 
law,  explanation  of  purpose  of  reporting,  and  lists  of  diseases  and  hannfol 
snbRtanceP). 

European  Regulations  for  Pretention  of  Occupational  Diseases.  Special  Bulletin 
No.  76  ( J I  pp.). 

Anthrax.     Special  Bulletin  No.  79  (22  pp.). 

Of  th^  publications  above  referred  to,  files  of  which  may  be  found  in  msny 
public  libraries,  the  Department  can  supply  only  the  Annual  Report  of  the 
Commissioner  of  Labot  for  1909  and  1910,  Bulletins  51  and  54,  reprints  of 
the  article  on  wood  alcohol  in  Bulletin  61,  the  oarda  concerning  le«id  poison- 
ing, and  Special  Bulletins  76  and  79. 
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HOODS  FOB  EEMOVmO  DUST,  FUMES  AND  OASES 

The  term  "  hood  "  is  understood  to  mean  a  covering  or  flared 
j>ipe  of  conical,  pyramidal  or  other  shape,  connected  to  a  flue  or 
chimney  which  leads  to  the  outer  air,  placed  in  such  a  position, 
above,  below  or  adjacent  to  pots,  pans,  vats,  machines  or  other 
receptacles  as  to  catch  and  convey  from  them  gases,  vapors,  fumes 
or  dust  which  may  be  generated  in  them. 

The  importance  with  which  hoods  and  pipes  are  regarded  as  a 
means  to  remove  dust,  vapors  and  gases,  is  shown  in  sections  81 
and  86  of  article  6  of  the  Labor  Law  of  the  State  of  Xew  York 
and  rules  700,  717  and  721  of  the  Industrial  Code.  The  efficiency 
of  these  devices  is  entirely  dependent  on  conditions  within  the 
factory,  the  character  of  the  device,  its  size,  position,  character 
of  flue,  nature  of  material  dealt  with,  and  distance  from  the 
machine  or  apparatus  from  which  the  gases,  vapors,  etc.,  are 
evolved. 

PHYSIOLOGICAI.  EFFECTS  OF  DUST,  FUlfES  AND  GASES 

In  discussing  the  origin  of  the  various  dusts  to  which  the 
industrial  worker  is  exposed,  we  may  use  the  classification  usually 
accepted  as  follows:  (1)  mineral,  (2)  metallic,  (3)  vegetable, 
(4)  animal,  and  (5)  combination  of  two  or  more  of  the  above. 
Hut  in  describing  the  physiological  effects  of  dust  we  may  dis- 
regard this  classification  and  consider  the  different  forms  of  dusts 
according  to  their  effects  as  follows: 

(1)  Irritating  dusts  which  have  only  a  mechanical  action  and 
act  directly  upon  the  parts  most  exposed. 

(2)  Poisonous  dusts  which,  when  entering  the  system,  cause 
a  general  poisoning,  or  have  an  affinity  for  certain  parts  of  the 
body,  such  as  blood,  bones  and  the  nervous  system. 

(3)  Infected  dust  which  carries  pus  germs. 

The  action  of  irritating  dusts,  found  in  metal  grinding  (iron, 
steel,  brass  and  copper)  sandstone  cutting,  emery  grinding,  etc., 
is  chiefly  local,  affecting  the  parts  of  the  body  directly  exposed, 
such  as  the  eyes,  nose,   throat  and   skin.      The  sharp  pointed 
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particles  may  enter  the  unprotected  eye  of  the  workman  and 
cause  an  injury,  the  extent  of  which  depends  upon  the  amount 
entering  the  eye,  and  the  force  with  which  it  enters.  The  thin 
transparent  membrane  covering  the  eye  and  lining  the  lid  becomes 
red  and  inflamed;  there  will  be  pain,  great  sensitiveness  to  light 
and  an  increased  amount  of  tears.  If  neglected,  infection  may 
occur  by  dirt  entering  the  eye,  or  from  attempts  to  remove  the 
particle  with  an  unclean  rag  or  tooth  pick.  Pus  will  form,  the 
eye  lids  will  be  swollen  and  stick  together,  and  the  eye  may  be 
permanently  injured. 

Should  the  sharp  metallic  particles  be  inhaled,  the  lining  mem- 
brane of  the  nose  may  become  affected,  show  redness,  swelling 
and  an  increased  nasal  secretion,  followed  by  an  inflamed  con- 
dition of  the  skin  around  the  nostrils.  Later,  chronic  nasal 
catarrh  often  develops,  also  causing  a  loss  of  the  sense  of  smell. 
Not  only  is  the  lining  membrane  of  the  nose  affected,  but  also 
that  lining  the  tube  which  extends  to  the  ear.  This  inflammation 
affects  the  middle  ear,  and  causes  an  unpleasant  sensation  of 
"  ringing  in  the  ears,"  followed  by  a  considerable  loss  of  hearing. 

Most  important  of  all,  this  irritating  dust  may  pass  beyond 
the  nose,  throat  and  bronchial  tubes,  and  enter  the  lungs,  thereby 
causing  a  chronic  inflammation  and  rendering  the  worker  more 
susceptible  to  tuberculosis. 

Other  irritating  dusts  such  as  wood,  hemp,  cotton,  jute  and 
tobacco,  may  cause  chronic  inflammation  of  the  eyes,  nose,  throat, 
lungs  or  skin;  that  of  fur,  feathers  and  hair  may  likewise  have 
an  irritating  effect,  and,  in  addition,  carry  pus  germs  with  which 
the  worker  may  become  infected. 

Corrosive  dust,  such  as  soda  and  lime  of  potash,  used  in  the 
manufacture  of  soaps  and  bleaching  powders,  causes  inflammation 
and  ulceration  of  the  skin  and  parts  exposed. 

Poisonous  dust,  such  as  lead,  arsenic  and  salts  of  mercuiy,  the 
most  common  of  which  is  lead  dust,  to  which  the  worker  is 
exposed  in  innumerable  trades,  usually  enters  the  system  by 
being  inhaled,  or  through  the  stomach  by  eating  food  contaminated 
by  lead-laden  hands.  When  entering  the  stomach  the  lead,  after 
undergoing  changes,  becomes  absorbed  and  enters  the  blood  thus 
being  carried  to  all  parts  of  the  body.  The  tissues  chiefly  affected 
are  the  arteries,  nerves,  brain,  muscles  and  also  the  blood. 
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Dangerous  fumes,  vapors  and  gases  to  which  the  worker  is 
exposed  usually  show  their  effects  immediately  on  account  of  the 
rapidity  with  which  they  enter  the  blood  and  are  carried  to  all 
parts  of  the  body.  The  symptoms  vary  according  to  the  amount 
inhaled.    The  fumes  may  be  classified  as  follows : 

(1)  Irritating  fumes  and  vapors  which  act  locally  upon  the 
eyes,  the  mucous  membranes  of  the  nose,  throat,  larynx,  bronchial 
tubes  and  the  lungs,  such  as  ammonia,  chlorine,  nitric  and  sul- 
phuric acid. 

(2)  Poisonous  intoxicating  fumes  and  gases,  such  as  benzol, 
wood  alcohol,  carbon  disulphide,  benzine,  aniline  and  lead,  which 
affect  the  blood,  heart  and  circulation,  the  nervous  system  and 
digestive  organs. 

(3)  Others,  such  as  wood  alcohol,  affecting  the  optic  nerve  and 
causing  blindness;  chromic  acid  which  causes  ulceration  and 
perforation  of  the  partition  separating  the  nostrils;  phosphorus 
which  affects  the  jaw  bone,  and  mercury  which  particularly 
affects  the  teeth  and  lower  jaw. 

Irritating  fumes,  such  as  ammonia  cause  intense  inflammation 
of  the  transparent  membrane  covering  the  eyes.  The  fumes  of 
nitric  acid  have  been  known  to  cause  intense  inflammation  of  the 
mucous  membrane  of  the  bronchial  tubes,  and  later,  when  the 
worker  has  apparently  recovered  from  the  effects,  inflammation 
of  the  lungs  appears,  causing  death  in  a  few  hours. 

Intoxicating  fumes,  such  as  carbon  disulphide,  benzol,  dinitro- 
chlorbenzol  and  benzine  cause  headache,  dizziness,  nausea  and 
weakness  in  the  legs. 

Poisonous  fumes,  such  as  aniline,  may  cause  attacks  varying  in 
severity  with  the  amount  inhaled.  Those  unaccustomed  to  the 
fumes  are  particularly  susceptible.  In  mild  attacks  there  will  be 
headaches,  dizziness,  pain  in  the  eyes,  a  feeling  of  fullness  in  the 
head  and  great  weakness  in  the  knees.  The  speech  is  slow  and 
uncertain  which,  with  the  staggering  walk,  gives  the  appearance 
of  drunkenness.  The  worker's  face  is  pale  at  first,  later  blue  and 
he  breathes  with  diflSculty.  If  treated  at  this  time,  by  inhalations 
of  fresh  air  and  heart  stimulants,  he  recovers  in  a  couple  of  days. 
But  should  the  worker  be  so  unfortunate  as  to  fall  and  be 
unnoticed  in  some  secluded  part  of  the  plant,  he  will  continue  to 
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absorb  the  aniline  fumes  and  death  will  occur  very  shortly.  Ver\' 
frequently  the  worker  apparently  recovers,  returns  home  and 
during  the  night,  or  the  following  day,  the  symptoms  recur;  the 
pulse  becomes  feeble;  breathing  is  slow  and  diflScult;  uncon- 
sciousness and  convulsions  will  occur  followed  by  death. 

Lead  fumes  arising  from  improperly  hooded  metal  pots  in  the 
composing  rooms  of  the  printing  industry,  frequently  cause 
anaemia  and  lead  poisoning  among  the  printers. 


Figure  1. 
Hoods  entirely  enclosed,  having  sliding  door  in  front  with  openings  for 
the  insertion  of  hands  and  arms  of  operators.     The  workmen  are  thus 
entirely  protected  from  the  vapors  generated  within  the  hood. 

Wood  alcohol  is  used  frequently  in  the  preparation  of  varnish 
and  shellac,  in  the  manufacture  of  hats,  artificial  flowers  and  for 
dissolving  dyes.  In  poisoning  from  the  fumes,  the  worker  suffers 
with  cramps,  nausea,  vomiting,  headache  and  dizziness.  His  flesh 
is  tender  to  the  touch,  his  temperature  is  low  and  he  complains 
of   great   chilliness   and   weakness.     The   symptoipa  vervj  much 


The   symptoms  vervj  r 
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resemble  those  of  ptomaine  poisoning.     In  addition  the  sight  is 

affected,  varying  in  degree  from  dimness  of  vision  to  complete 

blindness.     In  fatal  cases,  death  occurs  from  paralysis  of  the 

heart.    Wood  alcohol  possesses  a  particularly  harmful  effect  upon 

the  optic  nerve,  causing  blindness,  even  in  mild  cases  of  poisoning. 

Mercurial  vapors  are  met  with  in  the  manufacture  of  several 

scientific  instruments  and  mercurial  salts.    While  mercury  is  one 

of  the  heaviest  of  metals,  it  is  known  to  volatilize,  or  evaporate, 

at  ordinary  temperatures.     For  this  reason  all  operations  should 

be  performed  under  hoods.    The  fumes,  when  inhaled,  affect  the 

blood  and  nervous  system,  particularly  the  teeth,  gums  and  jaw 

bone. 

AIB  CUBREKTS  IN  HOODS 

There  are  three  methods  practiced  in  removing  dust,  fumes  and 
gases  generated  in  the  process  of  manufacturing  operations. 
These  are  by  downward,  lateral  and  upward  movements  of  air 
currents.  The  downward  system  of  ventilation  is  applicable  in 
the  removal  of  heavy  gases,  fibre  and  wood  dust.  In  this  system 
hoppers  or  traps  are  placed  beneath  the  table  or  machine,  aided 
by  a  mechanical  air  current.  Lateral  system  means  one  in  which 
pipes  or  hoods  are  placed  at  sides,  front  or  back  of  machines, 
when  conditions  are  such  that  the  devices  for  removal  of  the  dust 
cannot  be  placed  above  the  vat,  pan  or  machine,  and  is  applicable 
in  the  cases  of  removal  of  dust  or  fumes  generated  at  heckling  and 
pickling  before  galvanizing.  An  upward  system  of  air  means 
ventilation  by  the  removal  of  dusts,  fumes  and  gases  from 
machines  or  vats,  when  the  material  cast  off  is  lighter  than  the 
air  and  has  a  tendency  to  rise,  when  it  can  be  more  readily 
caught  by  a  flared  pipe  or  hood,  if  properly  made  and  placed 
above  the  machines.  By  far  the  greater  number  of  hoods  fall 
within  the  third  class. 

Again,  the  removal  of  gases  and  dust  may  be  effected  by  either 
natural  or  mechanical  means.  When  a  stack  or  chimney  is  placed 
above  a  vat,  tank,  melting-pot  or  machine,  from  which  vapors, 
dust  or  heated  air  are  being  discharged  having  a  temperature 
higher  than  the  outside  air,  the  heated  air  and  material  will  rise 
in  the  pipe  or  f'himney  due  to  the  lesser  weight  of  the  warm  air 
or  gases  inside  the  chimney  than  the  cooler  air  surrounding  it. 
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Cooler  air,  when  drawn  into  the  room  from  the  outside,  falls  to 
the  floor,  is  drawn  to  the  machine  or  vat,  is  warmed  and  flows  into 
the  base  of  the  hood  and  pipe.  The  cooler  air,  flowing  in  at  the 
base  pushes  the  lighter  air  upward,  thus  producing  a  constant 
current  as  long  as  the  material  cast  off  is  heated  to  a  higher  d^ree 
than  the  outside  air. 

The  aspiration  in  such  a  chimney  is  either  expressed  in  inches 
of  water  measured  by  a  "  U  ^'  tube,  one  end  of  which  is  placed  in 
the  chimney,  while  the  other  is  open  to  the  outer  air,  or  as  the 
velocity  of  air  per  minute  which  can  be  readily  determined  by  an 
anemometer.  The  velocity  of  air  in  a  stack -or  flue  is  theoretic- 
ally figured  according  to  the  formula  V  =  8.02  yj  ^^ITx^^  ,  in 
which  V=  velocity,  H^  height  of  stack,  t  =  the  temperature  of 
the  air  within  the  chimney,  t*  =  the  outside  temperature  and 
A  =  the  absolute  temperature.  In  practice,  the  results  obtained 
are  found  to  vary  considerably,  due  to  friction  and  failure  to 
allow  for  sufficient  influent  air  to  enter  the  workroom  to  make  up 
for  the  air  ejected  through  the  chimney  or  pipe.  For  example,  a 
chimney  twenty-five  feet  high  having  a  temperature  of  ninety 
degrees  within,  when  the  temperature  outside  is  sixty  d^^rees, 
gives  according  to  the  calculation  a  velocity  of  9.63  feet  per 
second. 

Hoods  placed  above  melting  pots  or  vats,  often  fail  to  properiy 
remove  by  natural  means  material  thrown  off,  first  for  the  reason 
that  in  starting  the  heat  beneath  the  device,  containing  lead  or 
acids,  considerable  time  elapses  before  the  column  of  air  in  the 
stack  is  set  in  motion  to  cause  a  fair  air  velocity.  Secondly, 
unless  the  hood  can  be  lowered  to  a  point  at  which  the  base  of  the 
hood  almost  touches  the  receptacle  giving  off  vapors,  etc,  or  is 
enclosed  on  three  sides,  drafts  from  windows  or  doors  will 
deflect  the  heated  air  current  outside  the  hood  and  cause  it  to 
enter  the  room. 

Physical  experiments  conducted  with  air  currents  in  connection 
with  a  forty-two  inch  diameter  hood  at  its  base,  enclosed  on  three 
sides,  having  an  opening  in  front  measuring  thirty  inches  square, 
placed  over  a  pot  of  lead  alloy,  the  temperature  of  which  was  five 
hundred  and  five  degrees  Fahrenheit,  the  surface  of  which 
measured  seven  hundred  and  six  square  inches,  equal  to  thirty 
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inches  diameter,  revealed  an  air  current  passing  into  the  hood  at 
a  velocity  of  one  hundred  and  fifteen  feet  per  minute  or  seven 
hundred  and  nineteen  cubic  feet  per  minute.  The  hood  was  con- 
nected with  a  pipe  ten  inches  in  diameter.  Mechanical  means 
were  used  to  move  the  air.  No  lead  was  found,  by  chemical 
analyses,  in  the  air  of  the  workroom,  sampled  three  feet  from  the 
hood.  A  hood  constructed  as  above  gives  fairly  good  results  in 
removing  heated  air  and  lead  dross.  Hoods  or  pipes,  as 
described,  placed  above  forge  fires  or  metal  pots  where  the  pipes 
are  vertical,  in  which  there  is  an  aspiration  of  one  thousand  feet 
per  minute,  would  be  considered  as  satisfactory. 


Pigiire  2. 

Metal  pots  entirely  enclosed  on  three  sides.    Drafts  cannot  affect  the  upward 
current  of  heated  air,  expeUed  hy  the  fan. 

Wind  is  often  the  cause  of  intermittent  down  drafts  in  chim- 
neys or  stacks  placed  above  metal  pots,  etc.  This  is  usually 
caused  by  the  top  of  the  chimney  being  situated  in  such  a  manner, 
that  the  wind  pressure,  deflected  downward  is  greater  than  the  cir- 
culating pressure  within  the  chimney,  resulting  in  the  gases  and 
dust  being  thrown  into  the  workroom.     This  is  usually  caused  bv 
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the  stack  being  located  near  a  wall,  or  building,  which  is  higher 
than  the  stack.  The  remedy  for  this  is  to  raise  the  outlet  above 
the  wall,  or  roof,  then  the  wind  blowing  across  the  top  of  the 
stack  will  have  an  unimpeded  course.  Cowls,  either  stationary  or 
automatic,  often  serve  to  correct  the  trouble,  but  are  as  often  a 
hindrance  to  aspiration  in  the  stack  in  a  calm. 


rigure  3, 
HiMriifl  nbtivi'  pUki^j    mn<hjni^^i*,  rijtuntH   tiwj  Uigh.     DrulTs  tht-xnigli    wtiid4«trt 
blow  du^l  frtmi  miuhiucia  Inlu  wiirkr^fcjni.     ilu>  himd&  remove  Uut  lit4lMiM« 
from  the  pickers. 

Hoods,  such  as  shown  in  Figure  3,  fail  to  remove  all  the 
material  thrown  oiF  from  vats,  pans,  etc.,  when  placed  several 
feet  above  the  latter  or  with  pipes  connected  to  them  which  are 
of  small  diameters.  Of  one  hundred  hoods  examined  by  investi- 
gators, but  fifteen  were  found  to  be  effective  to  remove  the  dust, 
fumes  and  gases.  For  example,  it  was  noted  that  in  a  certain 
hood,  placed  above  a  vat  to  remove  fumes,  of  a  quadrangular, 
pyramidal  shape,  having  a  base  measuring  four  feet  square,  to 
which  was  attached  a  pipe  six  inches  in  diameter,  in  which  there 
was  an  air  velocity  of  five  feet  per  second,  there  passed  through 


Digitized  by  VjOOQIC 


Hoods  fob  Removing  Dust,  Fumes  and  Gases 


11 


the  pipe  58.5  cubic  feet  of  air  per  minute.  As  the  area  of  the 
hood  was  sixteen  square  feet  at  its  base,  the  velocity  of  air  enter- 
ing the  hood  at  the  base,  theoretically  figured,  was  only  three  feet 
seven  and  a  half  inches  per  minute,  a  decidedly  small  amount. 
It  was  found  that  air  entering  a  hood  does  not  do  so  uniformly, 
as  one  might  suppose.  Drafts  and  currents  of  air  of  different 
temperatures  cause  the  air  to  travel  the  path  of  least  resistance, 


Figure  4. 

Battery  of  hoods,  placed  above  pickling  tanks  to  remove  acid  fumes  and 
steam.  Note  manner  in  which  pipe  enters  main  at  angle  of  45  degrees. 
Suction  at  edges  of  hood  is  greater  than  inside  hood. 


causing  the  air  to  be  drawn  in  at  one  comer  or  at  the  side,  show- 
ing the  necessity  of  having  the  hood  extend  to  the  vat  or  pot  on 
three  sides^  and  of  having  aspiration  of  at  least  two  hundred  feet 
at  the  base  of  the  hood,  and  the  pipe  leading  from  the  hood  not 
less  than  one-sixteenth  the  area  of  the  hood  at  its  base  and  extend- 
ing out  six  inches  in  each  direction  beyond  the  furnace  or  vat. 
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DOUBIf  HOODS 

One  of  the  most  effective  types  of  hoods  which  can  be  used  to 
remove  vapors,  gases,  etc.,  when  placed  above  tanks,  vats  or 
machines,  is  the  doubled-wall  hood,  with  a  clearance  of  one  inch 
between  the  inner  wall  and  outer  wall  at  the  edges,  at  which  there 
should  be  a  minimum  air  velocity  of  not  less  than  one  thousand 
feet  per  minute,  and  two  hundred  feet  per  minute  over  the  central 
area  of  the  hood.  The  opening  at  the  apex  of  the  hood  together 
with  the  area  at  the  base  between  the  inner  and  outer  wall  of  the 
hood  should  equal  the  area  of  the  pipe  or  branch  pipe  from  the 
top  of  the  hood.  The  mouth  of  the  hood  should  extend  over  1^ 
furnace,  vat  or  machine  at  least  six  inches  in  every  direction,  if 
the  hood  is  not  elevated  more  than  two  feet.  For  each  additional 
two  feet  of  elevation,  such  hoods  must  be  increased  six  inches  in 
all  directions.  The  farther  away  from  the  vat,  the  less  effective 
the  hood  will  be.  The  outer  wall  of  the  hood  should  be  extended 
an  inch  or  an  inch  and  a  half  below  the  inner  shell,  whereby  rift- 
ing fumes  are  more  readily  caught  than  if  the  walls  are  the  same 
length.  It  is  of  course  necessary  to  provide  mechanical  air  move- 
ment, instead  of  relying  on  natural  aspiration.  Air  currenta^ 
from  windows  and  doors,  do  not  affect  the  upward  movement  of 
air  in  these  hoods  as  readily  as  the  single  type.  Still,  it  must  be 
remembered  that  sufficient  openings  should  be  provided  in  die 
workroom  to  allow  for  the  removal  of  air  through  the  hoods,  as  A 
partial  vacuum  is  naturally  created  in  the  removal  of  air  from  the 
workroom. 

Chemical  tests  of  air  were  conducted  whereby  large  quantities 
of  air  were  used  taken  five  feet  from  the  hoods  to  determine  the 
effect  of  this  style  of  hood,  resulting  in  mere  traces  of  material 
being  found  in  the  vapors  given  off  from  the  vats.  As  the  sam- 
pling was  done  covering  an  hour's  time,  with  the  small  traces 
found  it  was  safe  to  judge  such  hoods  efficient. 

CASE  or  LEAD  POISONING  DUE  TO  POOBLT  CONSTRUCTED  HOOD 

A  case  of  plumbism  was  reported  in  1916  to  the  Department 
of  Labor  by  the  proprietor  of  a  factory  in  which  an  employee  had 
been  working  as  a  machinist  for  a  period  of  five  months,  about 
twenty  feet  distant  from  two  metal  pots,  using  Babbitt  metaL 
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The  metal  pots  were  provided  with  a  hood,  which  had  been  erected 
at  some  previous  time  and  was  thought  sufficient  to  remove  lead 
dross  from  the  surface  of  the  molten  metal. 

It  was  found  that  the  workman  was  a  careful,  clean  and  tidy 
person,  chewed  no  tobacco,  ate  no  meals  in  workroom,  had  neither 
worked  with  nor  used  paint,  nor  drunk  any  water  from  pipes 
newly  joined. 


ngue  5. 
Poorly  constructed  hood  above  Babbitt  metal  melting  pots  which  failed 
to  receive  lead  dross  thrown  off  from  the  surface  of  the  metal  in  process 
of  dipping. 


A  chemical  analysis  was  made  of  the  wall  dust,  taken  four  feet 
from  the  bench  at  which  the  man  worked.  Fifty-one  per  cent  of 
lead  was  found  in  the  wall  dust,  existing  as  oxide,  showing  that 
the  lead  oxide  traveled  through  the  air  from  the  metal  pots  and 
was  deposited  on  the  wall.  It  is  quite  evident  that  the  man 
became  leaded  by  the  constant  inhalation  of  the  lead  dust  from 
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the  metal  pots.  Figure  5  shows  the  original  hood.  The  con- 
struction of  two  new  hoods  is  shown  in  Figure  6.  The  base  of 
each  hood  was  six  inches  greater  than  the  diameter  of  the  metal 
melting  pot ;  the  diameter  of  the  pipe,  leading  from  the  apex  of 
each  hood,  was  one-third  the  area  of  the  metal  surface  in  the  pot. 
The  stack  from  the  hood  was  raised  above  the  roof  about  fifteen 
feet,  was  free  from  interfering  do\mward  drafts  and  ejected  eight 
hundred  cubic  feet  of  air  per  minute.  The  pipe  immediately 
above  the  hood  was  of  a  smaller  diameter  than  the  section  above 


Figure  6. 

Hoods  with  telescopic  pipes  which  can  be  readily  raised  or  lowered. 

it  which  allowed  the  smaller  portion  to  slip  into  the  larger.  Thus, 
when  ladling  out  the  metal  or  adding  billets,  the  hoods,  which 
were  provided  with  counterweights,  could  be  raised  and  lowered 
with  ease  like  a  window. 
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Hoods  enclosed  on  all  sides  with  glass  sliding  doors  in  front, 
such  as  are  met  with  in  laboratories,  act  as  good  means  to  remove 
fumes  or  gases.  Where  the  gases  or  dust  are  of  a  nature  detri- 
mental to  health,  such  as  mercury  vapors,  hand  or  arm  holes  pro- 
vided in  the  sliding  door  enables  the  operator  to  observe  what  he 
is  doing,  without  inhaling  any  poisonous  fumes.  In  all  such 
cases,  mechanical  means  to  exhaust  the  air  in  the  hood  must  be 
provided,  which  should  not  be  less  than  one  inch  static  suction, 
recorded  on  a  "TJ"  tube  in  the  pipe  leading  from  the  hood. 
Figure  1  illustrates  such  a  hood  which  can  be  used  for  many  pur- 
poses, a  strong  suction  being  set  up  at  the  points  where  the 
operator  places  his  arms. 


Figure  7. 
Hoods  back  of  pickUng  vats  to  remove  sulphuric  acid  fumes.     The  hoods 
are  lead-lined  to  prevent  the  iron  being  attacked  by  the  acid. 

It  often  occurs  that  conditions  are  such  that  hoods  and  pipes 
cannot  be  provided  above  vats,  pots,  etc.,  on  account  of  cranes  or 
travelers  being  necessary.  It  then  becomes  essential  to  provide 
lateral  hoods  or  those  in  which  the  vapors  or  gases  are  drawn  into 
the  hood,  parallel  to  the  surface  of  the  liqu^id.     A  static  suction 
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at  such  hoods  in  branch  pipes  must  naturally  be  very  strong,  four 
or  five  inches  being  none  too  great  for  work  of  this  kind.  The 
width  and  length  of  the  tank  must  be  considered  as  well  as  height 
above  the  tank  when  the  hood  is  placed  at  the  back  or  side  of  the 
tank. 

The  necessity  of  providing  hoods  to  remove  lead  dust  thrown 
off  from  metal  melting  pots  is  shown  in  Figure  8.  The  dust  con- 
tained in  the  larger  tube,  shown  in  the  cut,  was  collected  from 
horizontal  ledges  of  columns  and  beams  near  the  ceiling  eight  feet 
distant  from  a  stereotype  metal  pot.  The  smaller  tube  shows  the 
amount  of  sulphate  of  lead  obtained  from  a  similar  amount  of 
dust  as  shown  in  the  larger  tube,  the  lead  occurring  in  the  dust 
as  oxide  of  lead.  The  stereotype  metal  pot,  containing  type 
metal,  had  not  been  provided  with  a  hood  to  draw  away  the 
heated  air  and  lead  dross,  thjown  off  from  the  surface  of  the 
molten  type  metal.  In  the  process  of  adding  metal  to  the  molten 
mass,  the  surface,  containing  some  dross,  became  detached  and 
was  cast  upward  by  the  heated  air  and  deposited  on  beams  and 
ceiling.  Employees  were  engaged  in  the  room  at  work  the  greater 
part  of  twenty-four  hours,  in  which  they  unconsciously  breathed 
the  lead-laden  dusty  air. 

HEAT  RADIATION  FROM  DUCTS 

Ducts  leading  from  hoods  are  usually  constructed  of  numb^s 
sixteen  to  twenty-four  galvanized  iron,  and  radiate  a  large  amoont 
of  heat  into  the  workrooms,  when  conveying  heated  air  from 
machines,  vats,  furnaces,  etc.  A  flue  measuring  two  feet  wide  by 
one  foot  high,  one  hundred  feet  in  length  will  equal  in  radiating 
surface  twelve  double  column  radiators  forty-five  inches  long  of 
five  square  feet  per  section  of  ten  sections  each.  Asstuning  the 
temperature  of  a  workroom  to  be  seventy  degrees  Fahrenheit,  and 
the  air  in  the  flue  to  be  one  hundred  and  seventy  degrees 
Fahrenheit,  the  radiation  per  hour  would  be  170  minus  70  or  one 
hundred  degrees.  As  each  square  foot  radiates  about  two  and  a 
half  British  thermal  units  per  hour  for  each  d^ree  between  steam 
and  air  surrounding  the  pipe  and  flue,  100  x  2^4  x  600  = 
150,000  British  thermal  units  are  given  off  per  hour  and  in  ten 
hours  or  a  working  day  1,500,000  British  thermal  units.     As 
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14,000  British  thermal  units  are  goven  off  by  burning  one  pound 
(if  coal,  1,500,000  ~- 14,000  =  107  or  the  amount  of  pounds  of 
coal  required  to  generate  as  much  heat  as  would  radiate  into  the 
workroom  for  the  above  size  flue  in  ten  hours  under  same  dif- 
ference of  temperatures. 


Tigfoan  8. 
Tube  containing  sulphate  of  lead  obtained  from  19  grams  of  ceiling  dust. 

Thus  will  be  seen  the  necessity  for  covering  such  flues  with 
material  through  which  the  heat  cannot  readily  radiate.  Many 
Ptyles  of  coverings  and  combinations  of  materials,  used  for 
insulating  pipes  and  flues,  are  found  on  the  market.  Those  in 
common  use  are  mineral  wool,  carbonate  of  magnesia,  cork  and 
asbestos.  Dead  air  being  the  best  insulator,  some  form  of  cover- 
ing should  be  selected  having  a  large  number  of  air  cells,  the 
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efficiency  being  proportional  to  number  and  size  of  air  cells.  As 
the  coverings  are  manufactured  both  plastic  and  in  section^ 
choice  can  be  taken  as  to  forms  desired. 

PAINTIKO  BT  SPRAT  BRUSHES 

Painting,  enameling  or  lacquering  by  means  of  spray  brushes 
or  atomizers,  has  within  the  last  few  years  come  into  prominence 
to  such  an  extent  that  little  hand  brush-work  is  now  practiced. 
As  all  the  paint  ejected  from  the  brush  does  not  fall  and  adhere 
on  the  objects  coated,  fine  spray  is  cast  into  the  air,  and  if  either 
the  solid  material  or  vehicle  is  poisonous,  grave  danger  of  poison- 
ing may  result  to  the  operator. 

Such  work  should  be  performed  with  an  enclosed  hood  varying 
in  size  according  to  the  size  of  the  article  to  be  coated.  The 
conical  portion  of  the  hood  should  be  in  the  direction  of  the  flow 
from  the  spray  brush,  with  a  pipe  leading  from  it  of  an  area  not 
less  than  one-sixteenth  the  cross  sectional  area  of  the  hood,  with 
a  minimum  air  velocity  of  5,800  feet  per  minute,  corresponding 
to  two  inches  static  suction.  It  is  wise  when  providing  a  fan  ia 
the  pipe,  to  place  it  at  a  point  as  remote  from  the  hood  aa  poa^ 
sible,  or  arrange  to  readily  detach  the  fan,  in  order  to  clean  it  of 
material  which  attaches  itself  to  the  blades. 

If  the  pressure  is  too  great  from  the  spray  brush,  it  may  be 
necessary,  to  increase  the  static  suction,  to  place  a  baffle  at  some 
point  within  the  hood  to  prevent  deflection  of  the  stream  of  spray, 
or  to  provide  a  slotted  pipe  within  the  enclosed  hood,  placed  near 
roof  and  front  end  of  hood,  connected  to  the  exhaust  fan.  This 
often  assist  in  the  removal  of  the  superfluous  spray  reflected  back 
toward  the  operator. 

SOLDERING  IRONS 

The  heating  of  soldering  irons,  which  contain  on  the  iron  con- 
siderable solder  (alloy  of  lead  and  tin),  volatilizes  or  bums  off 
a  portion  of  the  latter  and  discharges  it  into  the  workroom,  which 
has  been  the  cause  of  a  number  of  cases  of  lead  poisoning.  Chem- 
ical tests  of  air  for  lead,  existing  as  oxide,  were  made  in  a  num- 
ber of  factories,  where  the  irons  were  heated  by  gas,  in  which  lead 
was  found  varving  in  quantity  from  .0011  grams  to  .0015  milli- 
grams per  cubic  meter  of  air  near  the  Bunsen  flame. 
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Where  a  number  of  stoves  are  heated,  hoods  enclosed  on  the 
sides  should  be  provided,  in  which  there  is  three-quarters  of  an 
inch  static  suction  maintained  in  all  branches.  Branch  pipes 
three  inches  in  diameter  are  of  sufficient  size  to  convey  products 
of  combination  and  fumes  from  irons,  when  Bunsen  burners  of 
ordinarv  size  are  used. 


Figure  9. 
Shows  soldering  iron  properl7  hooded,  from  which  a  three-inch  pipe  leads 
from  hood  to  the  outer  air.     Sufficient  aspiration  is  established  by  dif- 
ference of  temperature  to  remove  products  ol^  combustion  and  lead  dross 
from  the  iron. 

LINOTYPE  BIACHINES 

The  proper  removal  of  products  of  combustion  and  oxides  of 
antimony  and  lead  from  type-metal  pots,  in  connection  with  lino- 
type machines  and  monotype  casters,  is  an  important  factor 
toward  keeping  the  air  of  composing  and  monotype  rooms  venti- 
lated and  preventing  lead  poisoning  of  employees. 

In  the  process  of  keeping  the  metal  in  a  molten  state,  large 
quantities  of  heated  carbon  dioxide  and  water  vapor  are  naturally 
disengaged  from  the  burning  of  gas  beneath  the  metal  pots.     The 
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movement  of  the  plunger  within  the  metal  of  linotype  metal  pots 
disturbs  its  surface  and  scatters  the  dross  into  the  air.  Most  all 
metal  pots  of  linotype  machines  are  provided  with  hoods,  but 
size,  position  of  hood  and  static  suction  within  the  branches,  are 
the  principal  features  which  determine  thfeir  eflSciency  to  remove 
these  gases  and  fumes. 


Figure  10. 

Cover  provided  on  electroplating  tank  with  exhaust  pipe  at  side  between 
the  surface  of  the  liquid  and  top  of  cover. 

Chemical  tests  of  air  show,  when  hoods  are  of  ten  inches  dia- 
meter at  the  base,  connected  with  three-inch  branch  pipes,  and 
placed  ten  inches  above  the  top  of  the  metal  pot,  in  which  there  is 
a  static  suction  of  three-quarters  of  an  inch,  corresponding  to  a 
velocity  of  3,468  feet  per  minute,  that  no  lead  dust  can  be  detected 
in  the  workroom  air. 


WOOD  WOBXINO  B1ACHINS8 

The  removal  of  shavings  and  sawdust  from  the  large  nmnber 
of  machines  found  in  wood  working  trades,  requires  the  removal 
by  downward,  lateral  and  upward  suctions.     The  many  varieties 
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and  sizes  of  machines  make  it  impossible  to  set  a  standard  design 
for  hoods.  The  hood  must  naturally  be  constructed  to  suit  the 
work  and  machine,  bearing  in  mind  that  they  should  be  so  formed 
that  the  air  current  will  catch  the  dust  or  shavings  at  its  highest 
point  of  velocity.  Hoppers  or  hoods  of  various  shapes  can  be 
placed  beneath  saws,  jointers,  sandwheels  and  sand  drums,  con- 
nected to  pipes  of  diameters  according  to  size  of  machine  or 
hopper.  Hoods  connected  to  pipes  which  telescope  can  be  raised 
or  lowered  at  will  and  are  the  best  styles  for  planers,  tenons  and 
matchers.  Horizontal  hoods  are  best  for  floor  sweeps,  variety 
machines  and  sand  belts.  On  account  of  the  nature  of  the  material 
to  be  moved,  a  velocity  of  not  less  than  five  thousand  feet  per 
minute,  corresponding  to  one  and  one-half  inches  static  suction 
in  the  branch  pipes,  should  be  maintained.  For  removal  of  large 
shavings  this  suction  may  not  be  sufficient  to  move  them  from 
certain  machines,  when  a  greater  air  velocity  may  be  necessary 
under  certain  conditions. 

Experience  has  shown  that  various  sizes  of  pipes  are  necessary 
in  removing  wood  dust  and  shavings  from  the  various  machines. 
The  following  table  gives  the  size  of  pipes  found  in  usual  practice 
which  are  used  to  convey  the  wood  dust  from  the  machine: 

Circular  sawa   5  inches  in  diameter 

Bandsaws   4  inches  in  diameter 

Shaper 4  inches  in  diameter 

Band  drums,  30  inches 6  inches  in  diameter 

Two  cylinder  sanders 8  inches  in  diameter 

Three  cylinder  sanders 9  inches  in  diameter 

Floor  sweep 7  inches  in  diameter 

Jointer    6  inches  in  diameter 

Sand  belt    (according  to  width  of  belt) 4  inches   in  diameter 

H0PPEB8  AMD  PITS 

Hand  sand-papering,  scraping,  certain  classes  of  painting,  dust- 
ing with  powders,  and  sand-blasting,  which  require  the  removal  of 
dust  or  fumes  heavier  than  air,  thrown  off  during  work,  can  best 
be  taken  care  of  by  a  downward  system  of  ventilation,  by  placing 
in  the  tables  or  benches  a  grating  or  wire  netting  under  which 
the  hopper  or  inverted  hood  is  placed,  to  which  is  connected  the 
pipe  with  exhaust  of  one-half  inch  static  suction,  corresponding 
to  2,864  feet  of  air  velocity  over  the  entire  grating. 

To  remove  sand  thrown  off  from  sand-blasting  hose  necessitates 
high  air  velocities.     The  failure  which  usually  occurs  in  the 
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removal  of  the  sand  is  due  to  the  fact  that  the  pits  and  traps  which 
are  large  and  often  deep  have  a  fan  connection  at  one  end,  in 
which  the  air  drawn  downward  through  the  grating  has,  in  mam- 
cases,  sufficient  suction  at  the  portion  near  the  fan  end,  but  no 
movement  of  air  at  the  remote  end.  This  can  be  easily  remedieil 
by  dividing  the  pit  or  hopper  into  several  sections,  leading  a 
branch  pipe  from  each,  and  connecting  each  with  the  main  to 
which  the  fan  is  attached.  In  this  manner  each  division  becomes 
an  effective  portion  of  the  entire  grating.  Portable  covers  or 
hoods  suspended  from  the  ceiling,  arranged  in  such  a  manner  a.^ 
to  be  raised  or  lowered,  will  assist  in  recasting  the  deflecting 
grains  of  sand  from  the  article  being  cleaned.  A  static  suction  of 
one-half  inch,  or  more,  over  the  entire  grating  will  effectively  n»- 
move  the  hard,  sharp  sand  and  particles  of  the  material  being 
sand-cleaned,  unless  the  articles  are  of  a  large  bulk  when  naturally 
the  suction  should  be  greater.  Helmets  for  dust  protection,  worn 
by  operators,  are  necessary  in  connection  with  this  dangerous 
work. 

Small  hoods  of  various  sizes  are  necessarj'  to  remove  dust  cre- 
ated in  many  processes,  carried  on  at  machines  and  on  tables  and 
benches.  In  all  such  cases,  to  obtain  the  best  results  the  hood  must 
be  placed  as  near  the  work  as  possible,  have  a  sectional  area  not 
more  than  sixteen  times  that  of  the  pipe  and  have  a  minimum  tvv(>- 
inch  static  suction  within  the  pipe,  leading  from  the  hood. 

Effective  covers  can  be  provided  on  vats  from  which  vapors  an<l 

gases  can  be  very  readily  prevented  from  entering  the  room,  by  an 

exhaust  pipe  at  one  side  between  the  surface  of  the  liquid  and  the 

cover.    The  cover  can  be  made  in  sliding  sections  as  in  Figure  10. 

Six-inch  pipes  with  two-inch  suction  will  usually  suffice  for  vats  of 

ten  square  feet,  but  this  must  be  governed  by  the  material  au<l 

action  within  it. 

PIPE  OONSTEUOTION 

The  arrangement  of  pipes  connected  to  hoods  should  be  such  a- 
to  facilitate  the  movement  of  air  from  the  machine  or  device  with 
as  little  resistance  as  possible. 

The  area  of  any  main  duct,  into  which  any  number  of  branch 
pipes  enter,  should  not  be  less,  at  any  place  in  it,  than  the  com- 
bined areas  of  the  branches  entering  it,  plus  twenty  per  cent.    X') 
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branches  from  any  hood  should  enter  the  main  duct  at  an  angle 
greater  than  45  degrees.  Laps  in  mains  and  branches  should  be 
made  in  the  direction  of  the  flow  of  the  air.  Hand  holes,  with 
tight  fitting  sliding  covers  ten  feet  apart,  should  be  provided  when 
solid  material  may  become  lodged  and  obstruct  the  air  flow. 
Elbows  should  be  constructed  with  a  radius  in  throat,  equal  to 
twice  the  pipe's  diameter.  Branch  pipes,  entering  a  main,  should 
not  enter  the  main  duct  directly  opposite  one  another.  Where  a 
large  number  of  hoods  are  connected  to  a  main,  dampers  should  be 
provided  to  shut  off  any  branch  when  not  in  use. 


Figure  11. 
Proper  method  of  sand  blasting. 


Care  should  be  exercised  that  fumes  or  gases  from  different 
hoods  entering  a  common  main  do  not  chemically  react  on  each 
other  and  form  explosive  mixtures. 

Acid  vapors,  such  as  sulphuric,  hydrochloric,  hydrofluoric,  etc., 
readily  attack  iron  ducts,  and,  when  of  such  strength  as  to  destroy 
the  material  of  which  the  hoods  are  made,  lead  linings  can  be  pro- 
vided; hoods  can  be  constructed  of  wood,  pitched  and  joined 
together  with  wood  screws,  where  nails  or  screws  would  coi^rode.  j^ 
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statistics  of  occupational  diseases  reportable  by  pliysioians  to  the  Dqiartr 
ment  of  Labor  appeared  in  ttie  Quarterly  Bulletin  during  i^e  years  1912- 
1013  (number  50-56  indusiye).  The  annual  report  of  the  Depaftmeat  for 
idI5  summarizes  reported  cases  down  to  August  of  that  year. 

Beginning  with  190S»  the  annual  reports  of  the  Medical  Inspector  of  Fac- 
tories, appearing  in  the  annual  reports  of  the  Department,  have  oootained 
reports  upon,  and  disoiissiona  of,  occupational  diseases  in  New  York  State. 
Included  in  these  reports  are  accounts  of  the  following  special  inTesUgationB 
of  particular  industries,  togeth^  with  proposed  regulations  for  their  conduct: 

Bakerlea  In  Manhattan  borongb,  1^09,  pp.  S8^9. 

CaltcQ  print  inaastry,  1909,  pp.  80-88  (this  aocoimt  appeared  aUa  In  BnUetIn 
No.  41). 

Cloak  and  suit  Industry  In  New  York  City,  1911,  pp.  87-M, 
Felt  hat  fndustry,  1911,  pp.  67-67. 


Pearl  bottona,  1910,  pp.  98-108. 
Phosphoctts  matches.  1910,  pp  ' 
Potteries,  1909.  pp.  100-112. 


The  fallowing  special  reports  on  ventilation  have  also  appeared  fai  the 
reports  of  the  Medical  Inspector: 

Results  of  air  analyses  in  certain  factories.  1910,  pp.  104-111. 
Results  ot  air  analyses  in  cloak  and  snit  factories  in'  New  Tork  City  and  In  the 
felt  hat  inrlustry,  1911,  pp.  108-183. 
Ventilation  of  factories.  1908,  pp.  05-94. 
Ventilation  of  a  department  store,  1911.  pp.  88-86. 

Other  material  published  includes  the  following: 

(^nnltary  Conditions  in  the  Printing  Trade  (82  "pp.).  Annual  fteport  of. Bureau  of 
Lnbor  Statistics,  1906.  np.  Ixxi-cllL  • 

nealth  of  Printers  (8  pp.).     Bulletin  Nd.  83,  1907,  pp.  358-269. 

An  Kn^Hsh  Beport  on  Physioal  Deterioration  (8  pp-f.  Bulletin  No.^  80.  1906. 
pp.  372-379. 

Sijocial  Hules  and  Regulations  Adopted  by  the  British  Government  for  the  Bcjni* 
lation  of  Cortnln  Dangerous  Trades  (47  pp.).  Annual  Report  of  Bureau  of  Labor 
Stntistlrs,  11^06,  pp.  838-^79.    ' 

The  Dnngerouj?  Trades  in  England  (4  pp.).    Bulletin  He.  88,  1907.  pp.  2G5-208. 


Puif^onins  by  Wood  Alcohol  Fumes  from  Brewers*  Vamisli.  Bulletin  No.  51. 
pp.  >30-i37.     Also  pi-in ted  separately. 

Lead  Poisoning  Kilminnted  in  a  Factory  (relates  to  protection  agafnst  dost  In 
the  flfliifl-paperlng  of  castings).     Bulletin  N6.  64,  pp.  64^70. 

Anthrax  tn  Woolen  MtUs  and  Tanneries.    Bulletin  No.  56,  pp.  402*-S. 

Chr«»ine  aufl  Lime  Sores  in  Tanneries.    Bulletin  No.  66,  pp.  405-^ 

Advice  to  Workmen  for  Preyentlon  of  Lead  Poisoning  Ccarde  f or  dlstrHmtlon  to 
workers,  printed  in  English,  German,  Italian,  Hungarian,  PoUab  and  Yiddish). 

The  Reporting  of  Industrial  Diseases  (snuiU  pamphlet  ^containing  the  reporting 
Inw.    expLinatlon    of    purpose   of   reporting,    and    lists   of   diseases   and   harmfol 

t"Ubst;iD<es). 

European  Regulations  for  Prevention  of  OccntMittoaal  Diseases.    Spedsl  BnDetla 

No.  7r.   (77  pp.). 

Anthrax.     Special  Bulletin  No.  79   <22  pp.). 

Hoods  for  Rtmoving  t)ust,  Fumes  and  Gases.    Special  BuUetln  No.  82  (23  pp.). 

Ofthe  publications  above  referred  to,  files  of  which  may  be  found  in  many 
public  lil^raries,  the  Department  can  Supply  only  the  Annual  Report  of  the 
CnmniiRsioTior  of  Labor  for  1009  and  1910,  Bulletins  51  sjid  54,  reprints  of 
the  article  on  wood  alcohol  in  Bulletin  61,  the  cards  concernins^  lead  poison- 
ing, and  Special  Bulletins,  76,  79  and  82. 
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DANGERS  IN  THE  MANUFACTURE  OF  PARIS  GREEN  AND 

SCHEELE  S  GREEN 

Paris  green  and  its  poisonous  qualities  have  been  known  for  many 
years  to  almost  every  man,  woman  and  child.  Many  persons  unfamil- 
iar with  the  pigments  and  dyes  which  are  now  employed  for  coloring 
food,  printing  on  wall  paper,  dyeing  of  textiles,  and  colors  used  in 
paint  manufacturing,  are  under  the  impression  that  these  articles 
when  colored  green  contain  Paris  green. 

This  material  is  now  chiefly  used  as  an  insecticide  for  destroying 
potato  bugs  and  other  insects,  and  on  account  of  the  cost  of  raw 
material  it  is  little  used  for  any  other  purpose.  Formerly,  this 
material  was  extensively  employed  in  the  manufacture  of  green  paint, 
for  when  ground  in  oil  it  produced  a  paint  of  extreme  brilliancy. 

In  its  manufacture,  which  is  carried  on  in  this  State  to  a  consider- 
able degree,  fully  one  thousand  tons  being  annually  pro<luced,  addi- 
tional precautions  are  necessary  beyond  those  given  in  the  Labor  Law 
to  guard  against  cases  of  industrial  poisoning.  Considerable  illness 
has  been  found  to  exist  among  many  of  the  workers  engaged  in  its 
production,  which  is  due  in  a  measure  to  lack  of  knowledge  among 
those  engaged  in  its  preparation,  and  a  disregard  of  the  extremely 
poisonous  qualities  which  this  salt  possesses. 

Inasmuch  as  the  workers  are  unacquainted  with  its  dangerous  and 
IK)isonous  properties,  many  cases  of  arsenical  poisoning  are  not  dis- 
(*overed,  because  as  soon  as  a  slight  irritation  of  the  skin  develops,  or 
nausea  occurs,  the  men  leave  the  industry  and  the  labor  engaged 
therein  is  constantly  shifting. 

HISTORY 

According  to  Desamle  and  Pierron,  Paris  green  was  first  discovered 
in  the  year  1712  by  Russ  and  Sat  tier  in  Schweinfurth,  Bavaria,  Ger- 
many, from  basic  verdigris  and  arsenic.  According  to  others,  Vounii- 
tis  of  Vienna,  Austria,  was  the  first  manufacturer;  Liebig  published 
the  manufacturing  process  in  1822,  and  in  1872  its  manufacture  was 
undertaken  in  Brooklyn,  N.  Y. 

The  striking  bright  shade  and  popularity  of  this  material  has  le<l 
to  its  manufacture  by  nearly  all  color  makers,  which  is  the  cause  of  the 
various  names  imder  which  it  is  known  besides  that  of  Paris  green; 
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such  nanK»8  as  ^'  Emperor  Green,''  "  Sew  Green,"  ''Mineral  Green/" 
'*  Original  Green,''  and  "  Patent  Green "  were  given  to  it  by  the 
various  makers.  The  object  of  this,  no  doubt,  was  to  lead  the  public 
to  ])elieve  that  the  so-called  colors  wei-e  not  of  a  poisonous  nature. 

These  colors  or  tints  were  produced  by  mixing  Paris  green  with 
barytes,  chromate  of  lead,  china  clay  and  other  white  mixtures,  tlui^ 
lowering  the  cost  of  manufacture.  "  Scheele's  Green  "  is  the  name 
given  to  the  commercial  product,  used  as  an  insecticide,  which  is  manu- 
factured in  one  establishment  in  the  State.  The  original  method  nf 
its  manufacture  has  been  kept  a  strict  secret.  In  an  attempt  to  manu- 
facture Paris  green,  it  was  discovered  by  C.  \V.  Scheele  in  1742,  a 
native  German  chemist  who  resided  in  Sweden,  that  a  substance  could 
be  j)roduced  which  greatly  resembled  Paris  green  and  could  be  manu- 
factured at  a  less  cost.  To  this  substance  the  name  "'  Scheele's  Green  *' 
was  applied,  by  which  it  is  still  known. 

EXTENT  OF  MANUFACTURE 

Paris  green  and  Scheele's  green  are  manufactured  b}'  ten  tirm.-  in 
the  United  States,  of  which  seven  firms  are  located  in  the  State  of 
New  York,  only  six  of  which  were  actually  making  the  material  when 
this  investigation  was  conducted.  Five  of  the  firms  were  located  in 
the  City  of  Xew  York  and  one  up-state,  the  latter  confining  its  product 
to  Scheele's  green  and  kalsomines.  All  of  the  factories  engaged  in 
the  production  of  these  substances,  manufacture  other  compounds, 
such  as  dry  colors,  paints,  crayons,  bleaching  solutions,  dyes  and  other 
chemicals,  no  factorj'-  being  entirely  devoted  to  the  exclusive  i)roduc- 
tion  of  these  articles.  The  amount  manufactured  varies  with  the 
demand,  the  largest  factories  turning  out  about  two  hundred  tons  each 
during  their  season,  which  is  principally  a  p<nnod  of  about  six  month> 
during  the  fall  and  winter. 

PHYSICAL  PROPERTIES 

Paris  green,  also  known  as  "  Schweinfurter  Green,"  '*  Meadow 
Green,''  "  Parrott  Green,''  and  "  English  Green,"  is  a  cupric,  aeeti>- 
arfienite,  having  the  formula  CF(C.Hn02)2.3CT^A8a04,  and  is  an 
exceedingly  poisonous  double  salt,  insoluble  in  water.  In  contact  with 
organic  matter  it  changes  somewhat.  Many  micro-organisms  an«l 
fungi  act  upon  the  compound  and  produce  arseniuretted  hy<]rofi:(*n. 
which  no  doubt  causes  the  arsenical  ulcers  foimd  on  workers  engage^l 
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iu  preparing  the  material.  The  gas  evolved  being  soluble  in  water 
icadily  attacks  the  skin,  also  the  eyes,  nose,  throat  and  lungs,  which 
are  more  susceptible  to  its  action  than  to  the  simple  mechanical  action 
of  the  pigment.  The  fine  powder  attacks  the  skin,  but  its  most  intense 
etfeH:-t  is  found  in  those  regions  of  the  body  where  perspiration  is  pres- 
ent at  most  times. 

Seheele's  green,  known  as  "  Arsenite  of  Copi>er/'  also  '^  Ilydro- 
Cuj>ric  Arsenite,"  "  Mineral  Green,"  and  "  Swedish  Green,"  is  com- 
])os(*d  of  acid  arsenite  of  copper  and  is  represented  by  the  formula 
CuHAsOs.  It  has  a  strikingly  fine  light  green  color,  formerly  used 
in  calico  printing  and  as  a  pigment  for  green  wall  paper.  It  is  in- 
soluble in  water,  but  dissolves  in  excess  of  alkalis  or  acids.  It  is  very 
poisonous  and  like  Paris  green  is  capable  of  producing  severe  ulcers 
on  the  skin,  severe  irritation  of  the  mucous  membranes  of  the  eyes, 
nn>Y-  and  throat,  and  gastro-intestinal  irritation.  Its  use  is  princi- 
pally as  an  insecticide. 

Chronic  arsenical  poisoning  is  a  condition  to  which  most  of  the  men 
are  exposed.  Acute  pains  in  the  abdomen,  nausea  and  intense  thirst 
are  lirst  noticed.  This  is  followed  later  by  gastritis,  enteritis,  jaundice 
and  diarrhoea,  followe<l  by  constipation.  There  is  a  loss  of  nails, 
large  ulcers  develop,  and  the  skin  seems*  to  be  somewhat  mummified. 
In  intense  cases  death  sometimes  results. 

I^iris  green  is  manufactured  by  dissolving  iu  wooden  tubs  a  quantity 
of  sulphate  of  copper  in  hot  or  cold  water,  adding  to  it  acetic  acid, 
an<l  heating  the  solution  to  form  cupric  acetate.  In  another  tub 
arsenious  acid  is  dissolved  in  a  boiling  solution  of  sodium  carbonate, 
which  usually  takes  about  an  hour,  the  proportions  being  added  in 
such  an  amount  as  to  obtain  arsenite  of  soda.  These  tanks  are  usually 
hooded  to  carry  away  the  vapors  formed.  The  solution  is  added  to 
the  cupric  acetate  solution  and  stirred  while  hot.  Mechanical  means 
are  used  in  some  cases,  but  the  old  style  hand  method  is  prin(»i pally 
practiced.  An  olive  green  precipitate  of  cupric  aceto-arsenite  results. 
Should  a  yellow-green  precipitate  be  produced  in  the  course  of  boiling, 
a  little  acetic  acid  is  added,  the  solution  is  boiled  a  little  longer  and 
the  liquid  allowed  to  settle.  The  water  solution  is  lom  off  and  the 
prfH'ipitate  washed  with  several  changes  of  water.  (This  last  stejv  is 
not  practiced  by  some  fiims.)  The  resultant  precipitate  is  shoveled 
«Mit  on  filters  and  allowed  to  drain.  When  the  draining  is  finished  it  is 
nirain  shovek»d  on  drying  trays.     These  are  placed  in  a  drying  room 
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or  dning  closet,  and  when  dried  the  material  is  dumped  into  chutes 
or  hoppers  which  convey  it  to  crushing  rolls,  then  sifted,  transferre«l  to 
the  bolter  and  finally  filled  into  kegs,  barrels  or  cans,  either  by  hand- 
filling  with  a  shovel  or  scoop,  or  from  a  hose-spout  from  the  bolter,  and 
in  the  case  of  small  cans  in  one  factors'  by  means  of  an  automatic 
weighing  machine. 


Figure  i 
Drying    oven,    equipped    with    mechanical    draft.      Employees    are    not    obliged    lo 
enter,  thus  preventing  the  inhalation  of  Paris  green  dust.     This  process  takes 
but  one  day  as  compared  with  the  old  method  oit  drying  for  three  or  four  day> 
in  a  drying-room. 

Scheele's  green  is  manufactured  by  adding  to  a  solution  of  sulphate 
of  copper  a  solution  of  arsenite  of  soda  as  long  as  the  green  precipitate 
forms,  which  is  washed  with  water,  and  the  water  solution  is  drained 
off.  The  material  is  shoveled  from  the  vat  onto  drying  trays,  place«l 
in  a  wooden  dryer  and  when  dry  placed  in  a  bin  and  shoveled  out  into 
a  tumbler  with  other  ingredients  to  make  the  patent  insecticide,  in 


Digitized  by  VjOOQIC 


DaXGKRS    IX    TIIK    MaMI  ACn  RK    OF    PaRIS    (iREEX  7 

which  but  one  per  cent  of  the  pigment  is  an  active  part.  The  manu- 
facture of  this  substance  is  carried  on  in  but  one  factory.  The  pack- 
iuir  is  performed  in  a  separate  room  by  an  obsolete  method  of  scooping 
u])  from  the  large  receptacles  into  the  smaller  boxes.  The  room  in 
which  this  work  is  performed  is  not  provided  with  any  means  of 
mechanical   ventilation. 


Figure  2 
Illustrates  arsenical  ulcer  and  oedema  of  the  hand  of  Paris  jjreen  worker. 

The  method  of  prcxhiction  in  cjich  factory  varies  somewhat  in  han- 
dlin<r.  For  instance,  one  factory  does  not  wash  the  finished  precipitate 
of  Paris  gi'een,  while  another  perfonns  this  task;  drying  is  done  in 
one  factorv  in  a  large  room  which  takes  more  than  three  to  four  days, 
while  in  another  it  is  done  in  twenty-four  hours.  In  one,  employees 
are  obliged  to  enter  the  dry  room,  which  often  has  a  temperature  of 
140' F.,  to  carry  in  and  out  the  trays  containing  the  product:  another 
has  separate  drying  ovens,  each  arranged  with  a  damper  so  that  the 
flow  of  hot  air  which  circulates  throughout  the  oven  can  be  stopped, 
thus  preventing  the  heat  and  dust  from  Ix^ing  blown  into  the  workroom. 
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The  duiiiping  of  the  trays  containing  material  into  the  chute  leadini: 
to  a  bolter  is  done  in  one  factory'  without  a  hood  enclosure  to  occlude 
the  fine  Paris  green  dust,  while  in  another  it  is  placed  on  the  tumbler, 
which  is  turned  upside  down,  and  surrounded  by  a  hood  or  a  closet, 
to  which  is  attached  an  exhaust  pipe  with  a  static  suction  of  one-haif 
inch.  Another  has  no  pipe  but  a  sliding  door  in  the  enclosure  which 
is  closed  by  the  operator  before  turning  over  the  trays  to  be  dum{>e<L 
In  the  last  case,  Paris  green  sifts  out  of  the  door  when  it  is  opened  to 
put  in  the  next  tray,  and  workmen  usually  inhale  a  considerable 
amount  of  the  dust. 


Figure  3 
Automatic  weighing  machine  with  exhaust  connection,  wherein  little  handling:  oi 
the  boxes  is  necessary  by  the  operator. 

Filling  boxes  by  hand  is  resorted  to  in  most  all  the  factories.  The 
material  is  scooped  out  of  the  receptacles  or  barrels  with  small  shovels. 
Barrel-filling  is  performed  directly  from  the  tumbler  through  a  hose 
connection,  reliefs  from  the  barrel  being  provided  by  a  small  pipe,  in 
which  the  dust  and  air  contained  within  the  barrel  are  led  back  to  the 
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tiuiibler,  thus  preventing  the  same  from  entering  the  workroom.  Sonio 
of  the  firms  do  not  take  this  precaution.  Mechanical  weighing  and 
filling  of  one  and  two  pound  boxes  are  performed  in  one  factorj^  with 
good  results.  The  machine,  made  by  an  automatic  weighing  macliine 
company,  has  attached  to  it  exhaust  pipes  so  placed  as  to  remove  the 
greater  part  of  the  dust  generated. 


Figure  4 

Shows  operator  engaged  in  the  process  of  box  filling  by  hand;  note  respirator,  car, 

head,  nose  and  throat  protection. 

Label  pasting  is  done  under  small  hoods  in  one  factors^  but  in  all 
others  no  hoods  are  provided.  The  hoods  shown  in  Figure  5  illustrate 
their  inefficiency  for  the  reason  that  they  are  placed  too  high  above  the 
table. 

It  appears  to  be  the  prevailing  opinion  that  the  fine  (hiat  of  Paris 
green  cannot  be  controlled  and  that  it  will  continue  to  be  liberated  at 
all  points.  Another  important  factor  is  the  lack  of  knowledge  by  the 
workers  of  its  poisonous  properties. 
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It  is  useless  to  provide  a  well  equipped  room  in  which  employees 
may  take  their  meals  if  the  material  is  tracked  into  the  room  on  shoes 
of  workmen  and  the  floor  seldom  cleaned.  In  some  factories  single 
lockers  are  provided  for  employees  in  which  old  clothing  and  street 
clothing  are  hung  together,  thereby  dust  from  the  working  clothes  is 
shaken  into  the  street  clothes. 


Figure  5 
Illustrates  small  hoods,  designed  to  remove  Paris  green  dust,  released  in   liandlin«r 
tlie  filled  boxes.     The  hoods  being  placed  too  high  above  the  pasting  table-, 
are  inefficient. 

If  walls,  though  white-washed  in  accordance  with  law,  are  allowed 
to  contain  Paris  green  powder;  if  disregard  is  shown  in  placing  trays 
containing  Paris  green  and  Scheele's  green  near  windows  through 
which  a  draft  blows,  whereby  material  is  scattered  to  all  parts  of  the 
factory ;  if  respirators  are  provided  by  the  firms  which  are  allowed  to 
get  dirty  and  the  meshes  clogged  with  the  Paris  green  powder;  or  if 
the  under  clothes  which  the  men  wear  are  dried  in  rooms  with  Paris 
green,  the  necessity  of  stringent  educational  methods  with  the  work- 
men and  proprietors  is  indicated. 
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FACTORY   No.    i 

The  manufacture  of  Paris  green  in  this  estahlishment  is  conducted 
entirely  in  the  hasement  of  a  six-story  fireproof  building.  It  is  well 
ventilated  by  natural  means,  windows  being  located  on  two  sides  of  the 
factoiy.  The  floors  are  kept  in  fairly  good  condition.  The  men  are 
provided  with  a  linen  headpiece,  facepiece,  together  with  cotton  waste 
and  overalls,  which  are  made  to  tie  at  the  wrists  and  ankles.  All  men 
use  gloves  and  high  shoes  which  they  provide  "themselves.  Xo  hot 
water,  soap  or  towels  were  furnished. 

In  the  method  of  drying,  this  factorv  obviates  by  the  use  of  the  Amer- 
ican blower  system  the  necessity  of  men  entering  the  dry  room.  The 
drying  racks  are  placed  on  cars  and  pushed  into  a  tunnel  which  is 
heated  by  surplus  steam  from  the  boilers.  As  each  car  is  brought  in, 
it  moves  the  other  ahead,  and  at  the  end  of  seven  days  the  first  car 
reaches  the  end  of  the  tunnel  where  it  is  placed  on  a  transfer  car  and 
prepared  for  bolting. 

The  bolting,  sifting  and  packing  are  carried  on  in  the  same  room, 
the  floors,  walls  and  ceiling  of  which  are  thickly  covered  with  Paris 
jirreen.  An  exhaust  system,  located  under  the  packing  table,  disposes 
of  small  quantities  only  of  the  dust.  Within  the  bolting  room,  there  is 
an  engine  with  a  svdftly  running  belt.  This  belt  serves  to  keep  large 
(juautities  of  Paris  green  dust  in  constant  motion. 

To  place  the  dry  pigment  in  the  tumbler,  the  worker  is  required  to 
mount  six  steps  of  a  movable  platform,  carrying  the  tray  above  his 
liead  and  then  throwing  it  into  the  dumper.  This  operation  is  also 
accompanied  by  large  quantities  of  dust  entering  the  atmosphere.  In 
barrelling  and  package  filling  much  dust  is  also  created. 

Ten  men  are  employed,  of  which  seven  were  examined: 

S.  P.,  24  years  of  age,  engaged  for  3  years  in  the  industry,  showeil  a 
marked  conjunctivitis. 

S.  C,  27  years  old,  engaged  in  the  industry  for  3  years,  showed  a  conjuuc- 
tivitin  and  scars  of  ulcers  on  le^s  and  hands. 

J.  D..  29  years  of  age,  negative. 

\V.  S.,  24  years  old,  1  month  in  the  industry  i  this  man  showed  a  large 
nasty  looking  ulcer,  located  on  the  right  side  of  the  lip,  and  extending  into 
the  nasal  cavity.  The  septum  was  involved  and  it  is  probable  that  this  will 
cause  a  perforation. 

F.  B.,  24  years  old,  4  years  in  the  industry,  negative. 

^f.  O..  50  years  old,  1  month  in  the  industry,  shows  a  slight  nasal  irritation. 

E.  \V.,  41  years  old,  5  years  in  the  industry,  shows  a  marked  conjunctivitis  and 
slight  anaemia. 

FACTORY  No.  a 

This  factory  is  a  four-atory  non-fireproof  building  devoted  almost 

entirely  to  the  manufacture  of  Paris  green.     It  is  ventilated  by  doors 
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and  windows.  In  this  plant  little  that  is  favorable  can  be  said  in  rt^^^.ri 
to  guarding  the  health  of  the  employees.  The  floors,  walls,  ceiling. 
stairs  and  halls  of  the  building  are  covered  with  deep  layers  of  rari> 
green  dust.  Each  footstep  raised  a  quantity  of  dust  from  either  ib 
floor  or  the  stair  tread.  In  the  vat  room  and  package  filling  nn-in, 
owing  to  poor  drainage,  Paris  green  in  connection  with  water  foniK-i 
a  pasty  mass  covering  the  greater  part  of  the  floor. 

The  pigment  in  ^ulp  form  is  taken  in  barrels  from  the  tank  nmya 
on  the  ground  to  the  fourth  floor  and  then  placed  in  the  drv'ing  nx^m. 
The  worker  must  pass  through  the  drying  room  each  time  he  g«KS  \c 
the  tumbler,  and  while  batches  are  being  tumbled  the  door  between  tin 
dry  room  and  tumbling  room  is  always  open.  The  drying  tray  :> 
dumped  in  and  large  quantities  of  dust  result.  In  this  plant,  the  bolt- 
ing is  carried  out  in  the  same  room  as  the  tumbling  and,  while  the 
bolter  is  in  motion,  large  clouds  of  dust  are  produced  complotfly 
enveloping  the  worker  at  the  tumbling  machine. 

Men  were  found  eating  in  a  small  wash  room  which  had  no  wiiul'^^^ 
and  which  was  in  a  very  dirty  condition.  These  men,  who  were  ii  >* 
provided  with  any  headpieces,  overalls,  masks,  hot  water,  soap  '>r 
towels,  had  no  realization  of  the  dangerous  material  handled  or  it- 
means  of  entry  into  the  body. 

Barrel  and  package  filling  also  gave  rise  to  large  quantities  of  <hi>t: 
women  were  engaged  in  labeling  and  no  protective  clothing  wns  i»r«>- 
vided  for  them.  Fifteen  men  and  two  women  were  employed  in  th'y 
factory  and  seven  were  examined : 

K.  S.,  age  ( ?) .  employee!  25  years,  showed  a  marked  anaemia  due  to  ar<tMU' 

^r.  C,  age   (?).  employe<l  two  months,  negative. 

Wm.  L.,  36  years  old,  employed  about  six  weeks,  has  had  an  attack  oi 
furunculosis  due  to  Paris  green. 

J.  \V.,  30  years,  employed  four  months,  negative. 

0.  C,  22  years  old,  employed  two  weeks,  has  had  an  attack  of  furuncul"5i- 
on  arm  and  ulcers  on  fingers. 

K.  (».,  26  years  old,  employed  two  months,  shows  scars  of  ulcerations  "H 
the  arms. 

J.  S.,  age  (?),  employed  19  years,  has  recurrent  attacks  of  furunculosi<. 

FACTORY  No.  3 

The  manufacture  of  Paris  green  in  this  plant  is  conducted  nu  tlif 
first  floor  of  a  three-story  non-fireproof  building  and  ventilated  iy 
means  of  doors  and  windows.  The  packing  and  filling  are  perfornu'i 
on  the  second  floor  of  a  tw^o-story  building  located  on  the  opposite  >i<l' 
of  the  street.  Floors,  walls  and  ceilings  are  deeply  covered  with  Pnn'v 
green  dust. 


Digitized  by  VjOOQIC 


Daxgkrs  IX  THE  Manufacture  of  Paris  Green  13 

The  vat  room,  which  has  a  well  drained  floor,  also  contains  the  di*y- 
iiig  ovens  and  tumbler.  The  pulp  is  taken  directly  from  the  filters  to 
the  drying  tray,  and  then  placed  within  the  oven  where  it  is  allowed 
to  remain  about  twenty-four  hours.  The  worker  in  this  instance  is  in 
110  way  affected  by  the  high  temperature  necessary  for  drying.  Per- 
spiration, for  which  Paris  green  shows  a  remarkable  affinity,  is  also 
eliminated. 

The  dried  green  is  taken  to  the  tumbler,  which  in  this  instance  is 
fairly  tight,  and  then  conveyed  to  the  bolter  by  a  conveyor  belt.  Keg 
and  barrel  filling  are  carried  on  by  gravity  method,  and  here  consider- 
able dust  is  created  with  no  means  for  its  disposal. 

The  small  room  for  package  filling  is  in  no  way  suited  for  that  class 
of  work;  the  only  means  of  ventilation  provided  is  from  a  skylight 
about  fifteen  feet  above  the  packing  table  and  in  extremely  cold  weather, 
rain  or  snow,  it  must  of  necessity  be  kept  closed,  thus  absolutely  forcing 
the  packer  to  remain  in  an  atmosphere  surcharged  with  Paris  green 
dust. 

In  this  plant,  the  small  package  packer  and  the  bolter  tender  are  the 
only  ones  using  sufficient  precautions  to  avoid  arsenical  poisoning;  both 
of  these  men  cover  themselves  thoroughly,  wear  gloves,  use  muslin 
respirators  and  are  cleanly  in  their  habits;  other  men  employed  take 
no  such  precautions. 

Hot  water,  soap  and  towels  are  provided  and  a  lunch  room  is  under 
construction.  In  this  plant  a  physician  is  employed  for  the  treatment 
of  ill  workers;  visits  are  regularly  made  by  him  to  the  factory  and 
cases  are  recognized  early. 

Eleven  men  were  employed,  of  which  six  were  examined: 

J.  F.,  26  years  old,  has  been  employed  in  the  plant  three  months.  Five 
weeks  ago,  he  began  to  have  a  slight  itching  along  the  upper  third  of  the 
inner  snrfaee  of  the  leg.  This  gradually  became  worse,  and  at  the  present 
time,  there  are  large  superficial  ulcerations  about  five  inches  in  diameter.  In 
addition  he  has  a  conjunctivitis  and  soreness  of  lumbar  muscles. 

M.  R.,  27  years  old,  employed  for  three  and  a  half  months.  There  is  a 
slight  irritation  of  the  conjunctiva  present. 

S.  G.,  45  years  old,  has  been  employed  for  three  and  a  half  months;  for 
the  past  three  weeks,  he  has  had  a  most  intense  irritation  on  the  upper  inner 
third  of  both  legs.    He  is  undergoing  treatment  at  the  present  time. 

B.  F.,  49  years  old,  has  been  engaged  as  a  packer  of  Paris  green  for  25 
years.  Examinations  show  a  chronic  conjunctivitis,  together  with  the  same 
leg  irritation  noted  in  other  cases. 

S.  G.,  48  years  old,  employed  three  weeks;  no  signs  noted. 

S.  S.,  56  years  old,  has  been  engaged  in  the  trade  for  30  years.  He  has 
never  had  any  illness  resulting  from  his  occupation.  This  man  takes  the 
utmost  care  of  his  personal  hygiene,  washes  carefully  at  the  plant,  and  bathes 
at  his  home  daily. 
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FACTORY  No.  4 

This  plant  has  its  tank  room  located  on  the  top  floor  of  a  three-rstorv 
non-fireproof  building  and  is  ventilated  by  natural  means,  doors  and 
windows.  A  large  excess  of  steam  is  produced  and  there  is  not  siiiH- 
cient  means  of  ventilation  to  dispose  of  it.  The  ceiling  is  drippiui: 
freely  from  condensation  while  the  floor  is  poorly  drained.  The  dryiu:: 
room  is  located  on  the  same  floor  and  the  drying  trays  are  carried  in 
and  out. 

When  dried,  the  Paris  green  is  placed  in  the  tumbler  and  dropi)eM 
by  gravity  into  the* bolter  and  sifter.  This  process  creates  a  fairly  largf 
quantity  of  dust. 

The  barrel  and  small  k^  filling  department  is  located  on  the  grouiid 
floor.  Filling  is  done  directly  from  the  sifter  by  a  hose  connection: 
this  filling  is  markedly  dusty. 

Small  package  filling  is  conducted  on  the  ground  floor  of  a  separate 
building  located  some  distance  from  the  main  building.  In  this  plant, 
there  is  in  operation  the  only  automatic  package  filling  machine  at  pres- 
ent in  use.  It  is  connected  with  an  exhaust  system  which  disposes  of 
the  greater  part  of  the  dust  produced.  With  a  few  minor  alterations 
this  machine  would  be  entirely  dust-proof  and  one  of  the  sources  of 
|M)ison  removed.  A  system  of  exhaust  at  the  labeling  tables  is  in  opera- 
tion, but  inasmuch  as  the  hoods  are  located  high  above  the  tables,  it  i:^ 
almost  useless.  A  well-equipped  wash  room  is  in  use  and  lockers,  h"t 
water,  soap,  and  towels  are  provided. 

Fourteen  men  were  employed  and  eleven  were  examined : 

S.  B.,  age  (?),  has  been  employed  two  years,  negative. 

M.  M..  47  years  old,  employed  five  years,  negative. 

J.  K.,  26  years  old,  employed  four  months.  Has  had  no  signs  of  illness,  bu: 
he  shows  a  slight  anaemia. 

J.  W.,  43  years  old,  employed  15  years,  negative. 

J.  W.,  26  years  old,  employed  four  months,  negative. 

\V.  K.,  28  years  old,  has  been  employed  in  the  plant  about  seven  years.  an<^ 
has  also  worked  in  chromes;  he  shows  marked  paleness  of  the  skin,  and  blancht-i 
nuicons  membranes. 

W.  iS.,  36  years  old,  has  been  employed  for  about  six  years,  n^ative. 

S.  G.,  26  years  old,  has  been  employed  five  months;  examination  shows  ar 
ulceration  on  the  internal  surface  of  the  fourth  finger  of  the  left  hand.  Thet» 
is  also  a  conjunctivitis. 

J.  MrC,  59  years  old,  has  worked  in  Paris  green  manufacture  17  years,  and  a* 
paints  in  general  40  years.  Has  had  no  symptoms  attributable  to  his  oeru^Ki- 
tion.     Physical  examination  shows  a  marked  anaemia. 

F.  0.,  22  years  old,  has  been  employed  four  months.    Shows  conjunct iviti«<. 

J.  ^I.,  36  years  old,  employetl  one  month,  negative. 

J.  K.,  40  years  old,  employed  six  months,  negative. 
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FACTORY  No.  5 

The  tank  room  of  this  plant  is  located  on  the  third  floor  of  a  three- 
story  non-fireproof  building  ventilated  by  means  of  doors,  windows  and 
skjlights;  poorly  drained  and  the  walls  and  ceilings  are  covered  with 
Paris  green  dust,  due  to  the  fact  that  dumping  into  the  bolter  is  carried 
nil  upon  the  same  floor.  The  dumper  is  a  barrel-shaped  affair,  and  as 
each  dry  tray  is  turned  therein  clouds  of  Paris  green  dust  issue  there- 
from and  no  means  are  taken  for  its  control.  The  dry  room  is  located 
nil  the  same  floor  and  men  are  required  to  carry  the  trays  in  and  out  of 
the  room. 

The  material  is  carried  by  gravity  to  the  bolter  and  sifter  which  is 
located  on  the  ground  floor.  The  barrel  filling  is  carried  on  in  the  same 
room  and  the  men  are  required  to  enter  while  the  bolting  and  sifting 
is  iroing  on  amidst  large  clouds  of  dense  dust.  Small  package  filling  is 
carried  on  directly  at  the  barrel  with  a  makeshift  exhaust  system  of 
absolutely  no  practical  value.  Here  the  floors  are  covered  deep  with 
Paris  green  dust.  Xeither  hot  water,  soap  or  towels  are  provided,  nor 
is  any  protective  device  used. 

Seven  men  were  employed  and  all  were  examined : 

S.  O.,  38  years  old,  employed  15  years,  negative. 
X.  Q.,  37  years  old,  employe<l   14  years,  negative, 
(i.  S.,  50  years  old,  employed  8  years,  shows  a  chronic  conjunctivitis. 
L.  W.,  25  years  old,  employed  1  year,  negative. 

M.   H.,   37   years   old,   employed    14   years,   complains   of   having    recurrent 
ulceration. 

FACTORY  No.  6 

This  plant  is  a  two-story  non-fireproof  building  in  which  five  or  six 
men  are  employed  manufacturing  Scheele's  green,  which  is  used  only 
in  connection  with  other  substances  for  the  ])roducti()n  of  a  secret 
insecticide. 

A  portion  of  the  second  floor  is  devoted  to  the  settling  tanks,  and  is 
ventilated  by  doors,  windows  and  skylight. 

The  pulp  is  drained  and  carried  to  the  first  floor  where  it  is  placed 
in  the  drying  room;  when  dried  it  is  again  carried  to  the  second  floor 
and  there  dumped  in  storage  bins  to  be  used  as  required. 

In  the  mixing  process,  in  which  Scheele's  green  is  added  to  other 
substances,  large  quantities  of  dust  are  produced  and  no  means  is 
adopted  for  its  control.  Tt  is  allowed  to  flow  into  barrels  and  here  also 
a  dustv,  condition  results. 
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In  the  package  filling  room,  the  process  is  similar  to  that  in  other 
factories.  The  dust  is  present  at  all  points  and  the  floors  and  walls  are 
covered  with  the  insecticide. 

Xo  hot  water,  soap  or  towels,  nor  dressing  room  is  provided.  Six 
men  were  examined : 

H.  C,  36  years  old,  employed  two  years,  shows  a  slight  auaemia. 

G.  M.,  26  years  old,  employed  three  months.    Acute  conjunctivitis. 

A.  H.,  20  years  old,  employed  five  years;  during  the  past  two  years,  he  his 
had  two  attacks  of  intense  ulceration  in  upper  inner  surface  of  legs. 

G.  A.,  45  years  old,  employed  3  years ;  has  had  facial  ulcerations  at  diffen-m 
times  and  also  on  both  legs. 

M.  P.,  44  years  old,  employed  six  months;  has  had  ulceration  on  face. 

G.  C,  16  years  old,  employed  six  months,  complains  of  a  nasal  irritatic-n 
when  handling  the  Paris  green. 

In  these  plants  orders  were  issued  wherever  the  Labor  Law  was  appli- 
cable against  all  conditions  found  to  be  detrimental  to  health.  These 
orders  related  to  the  prohibition  of  eating  within  the  factory;  cleanli- 
ness of  floors,  walls  and  ceilings;  providing  running  hot  water,  soap 
and  individual  towels ;  installing  exhaust  systems  to  dispose  of  the  dust 
created  in  the  process  of  manufacture :  suitable  place  in  which  to  eat 
meals;  and  suitable  menus  to  remove  dust  from  the  floors. 

ANALYTICAL    DETERMINATIONS 

A  chemical  analysis  was  made  of  air  in  one  of  the  packing  ro^un- 
where  filling  of  boxes  from  barrels  was  performed.  Three  lumdn-'l 
and  five  milligrams  of  the  Paris  green  were  found  per  cubic  meter  of 
air  at  60°  F.  This  material  occurring  in  the  air  was  generated  in  the 
process  of  hand  filling,  blo\vn  off  the  walls  and  ceiling  and  stirred  up 
from  the  floor  in  the  act  of  walking.  A  proper  method  of  weighiii;: 
and  filling  under  enclosed  hoods,  clean  walls  and  floors  would  have 
eliminated  this  large  amount  of  dust. 

Samples  of  imderclothing  were  analyzed  and  found  to  contain  1.1 
milligram  of  Paris  green  in  a  piece  measuring  six  square  inches. 

NOTICE  OF  DANGERS 

Printed  notices  furnished  by  the  Department  of  Labor  of  the  State 
Industrial  Commission  and  reading  as  follows  should  be  ix)sted  in 
every  room  where  Paris  green  is  handled: 

REC0MMEXDATI0N8    TO    EMPLOYEES 
Paris  fyreen  is  a  danpferoiis  poison.     Sickness  resuUs  from  breathing  air  con- 
tainincr  it,  from  its  reception  through  broken  skin  and  throii|fh  the  mouth. 
Don't  hanp^  any  clothes  to  be  dried  in  the  dry  room. 
Don't   leave  the  factory  in  the  clothes  in  which  yo\i  work. 
Don't  i)lace  your  factory  clothes  in  the  same  locker  with   street  clothe^. 
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Dun't  eat  in  or  about  the  factory  except  in  provided  lunchroom. 

Don't  eat  before  you  have  washed  your  face  and  hands  with  hot  water  and 

Don't  scratch  or  touch  any  part  of  your  body  before  you  have  washed  your 
hands. 

Don't  sweep  the  floor  with  a  broom. 

Don't  plug  your  nose  with  cotton;  tie  clean  cotton  waste  over  nose  and  mouth. 

Keep  your  gloves  clean  on  the  inside. 

Take  a  complete  bath  at  home  daily. 

Drink  milk  instead  of  beer  or  whiskey. 

Tie  clean  cotton  waste,  twice  daily,  over  no.se  and  mouth  as  this  is  the 
<'a<iest  and  best  respirator. 

Try  to  keep  down  dust  as  much  as  possible  by  closing  doors  carefully  and 
keeping  the  dust  off  the  floor  as  much  as  possible. 

Keep  your  hair,  mustache,  and  finger  nails  short  to  prevent  the  Paris  green 
from  settling  in  them. 

RECOMMENDATIONS   TO  EMPLOYER 

Provide  double  lockers  for  men  engaged  in  Paris  green  manufacture. 

Sweep  all  floors  and  keep  ceiling  and  walls  of  workroom,  halls,  stairs  and 
lunchroom  free  from  Paris  green  dust  by  using  a  vacuum  sweeper. 

Provide  periodical  medical  examinations  for  men  engaged  in  the  production 
«»f  Paris  green  and  Scheele's  green. 

Provide  overalls,  head  and  neck  pieces  of  unbleached  muslin,  and  gloves  for 
Paris  green  workers  and  have  same  washed  weekly. 

Provide  clean  cotton  waste  as  respirator  for  all  Paris  green  workers. 

Not  less  than  one  hour  should  be  permitted  for  noon-day  meal. 

It  is  suggested  to  the  State  Industrial  Commission  that  the  recom- 
mendations here  made  and  which  are  not  covered  by  law,  be  enacted 
into  a  code  in  order  that  this  industry  be  freed  from  the  many  danger- 
ous conditions  which  now  surroimd  it. 
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Previous  Publications  Concerning  New  York  Labor  Laws 


Compilivtions  and  reviews  of  the  laws  enacted  in  iadividuAl  years  Bimilar  to 
thoee  in  this  Bulletin  have  been  published  as  follows: 

1886  and  XS87  —  In  annual  report  of  Bureau  of  Labor  Statistics  for  18S7. 

1888,  1889,  1890  — In  annual  report  of  Bureau  of  Lalmr  Statistics  for  1SS1>. 

1898,  1899,  100O->In  annual  reportB  of  Bureau  of  Labor  Statistics  foteach 
of  those  years. 

1809  to  1913 --<- In,  June  Bulletins  of  each  year  except  19X1  when  they  ap- 
peared in  the  September  Bulletin.  Similar  compilations  and  reviews  were 
published  also  in  the  report  of  the  Copimissioner  of  Labor  for  1903  and  1904. 

1914  — In  Bulletin  No.  62. 

1915^In  Bulletin  No.  72. 

1916  — In  Bulletin  No.  78.       .,  '        , 

Bills  relating  to  labor  introduced  in  the  L^slature  were  reprinted  for 
1903  and  1904,  and  indexed  as  in  this  Bulletin  for  1905  to  1913,  in  the  reports 
of  the  Oommissioner  of  Labor  lor  those  years  except  1913  when  the  index  was 
published  in  the  Jime  Bulletin..  The  index  for  1914  Was  published  iu  Bulletin 
No«  62,  for  1915  in  Bulletin  Na  72,  and  that  for  1916  in  Bulletin  Na  7^. 

Gk)mpilationB  of  all  New  York  labor  laws  in  foroe  haTe  been  pnbUahed  as 
follows: 

1884,  1895,  1897— -In  annual  reports  of  Bureau  of  Labor  Statistlea  for 
thoM  years. 

1902  —  In  annual  report  of  the  Bureau  of  Labor  St^fastfcs  for  IMl. 

1905  to  1^14  —  In  annual  reports  of  the  Onnmissioner  of  Labor.  These 
compilations  were  partly  annotated. 

A  historical  review,  of  Labor  L^gislatian  in  New  York,  by  A.  F.  Weber,  was 
published  as  a  separate  monograph  (30  pp.)  in  1904.  ^ 


Of  the  above  publications,  files  of  which  may  be  found  in  many  puhllA  li- 
braries, the  Department  oatt  now  supply  only  the  following: 

Annual  reports  of  Commiaiioner  of  Labor:  1903-05,  190T,  1910,  1918 
and  1015. 

Bidletina:    June,  1908;  S^tember,  1911;  June,  1912;  a|id  No*  78. 
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J.  B.  liYOK  COllPANY,  PBIHTBB8 
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THE  LABOR  LAWS  OF  1917 
GENERAL  REVIEW 

The  text  of  the  labor  legislation  and  other  legislation  relating  to 
labor  enacted  in  -New  York  State  in  l&lf7  is  reproduced  in  the  fol- 
lowing pages.  The  changes  made  in  existing  statutes  are  indicated 
by  italic  type  in  the  case  of  additions,  and  by  enclosure  in  brackets 
in  the  case  of  omissions.  Preceding  the  text  of  the  laws  appear  the 
recommendations  as  to  workmen's  compensation  made  by  the  Gov- 
ernor to  the  L^islature  in  his  annual  jnessage. 

Of  the  twenty  laws  contained  in  this  Bulletin,  nine  amend  the 
Labor  Law  proper,  and  one  the  Workmen's  Compensation  Law. 
The  remaining  laws  amend  statutes  other  than  the  Labor  Law  or 
Compensation  Law  but  have  to  do  either  directly  or  indirectly  with 
labor.    In  each  instance,  the  statute  amended  is  indicated  below. 

Workmen'f  Compensation 

Two  laws,  chapters  705  and  772,  reproduced  here,  relate  to  com- 
pensation for  workmen's  injuries;  one  pertains  to  actions  for  state 
fund  premiums,  the  other  amends  the  Workmen's  Compensation 
Law  in  various  and  important  particulars. 

Three  other  laws,  chapters  264,  2'&8  and  2S9,  not  reproduced  here, 
amended  provisions  of  the  Insurance  Law  that  relate  to  corporations 
carrying  compensation  insurance.  -Chapter  298  prescribed  the 
method  of  computing  casualty  or  surety  insurance  corporation 
reserves.  Chapters  264  and  299  apply  only  to  mutual  employers' 
liability  and  workmen's  compensation  insurance  corporations,  chai>- 
ter  264  fixing  minimum  surplus  when  the  wrporation  transacts 
other  than  employers'  liability  and  workmen's  compensation  insur- 
ance and  chapter  29'9  authorizing  and  r^ulating  mergers. 

General  Amendatory  Act.  Chapter  7'0'5,  amendatory  of  the 
Workmen's  Compensation  Law,  briefly  summarized:  (1)  Brings 
more  than  a  score  of  additional  employments  within  the  law's  cover- 
age; (2)  Broadens  the  scope  of  the  group  provision  governing 
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explosives  and  dangerous  chemicals  to  include  not  only  their  manu- 
facture but  their  storage  or  handling;  (3)  Extends  the  definition 
of  "  employment "  to  employment  "  in  connection  with  "  as  well  as 
"  in  "  occupations  carried  on  for  pecuniary  gain ;  (4)  Gives  death 
benefits  to  illegitimate  children,  acknowledged  and  dependent;  (5) 
Makes  injuries  incurred  in  repairing  plants,  buildings,  grounds  and 
approaches  of  places  where  hazardous  employments  are  carried  on 
compensatable;  (6)  Dates  compensation  from  the  day  of  disability, 
instead  of  the  fourteenth  day  after  disability;  if  the  disability  lasts 
more  than  forty-nine  days;  (7)  Permits  compensation  intermediate 
or  proportionate  in  amount  between  compensation  for  loss  of  two 
or  more  digits  and  compensation  for  total  loss  of  hand  or  foot;  (8) 
Permits  proportionate  compensation,  likewise,  .for  partial  loss  or 
partial  loss  of  use  of  hand,  arm,  foot,  1^  or  eye;  (&)  Limits  the 
requirement  that  the  Commission  prepare  statements  of  its  conclu- 
sions of  fact  and  rulings  of  law  to  cases  appealed  to  the  courts;  (10) 
Gives  employers  insured  in  the  state  fund  the  right  to  appeal  from 
the  Commission's  rulings;  (11)  Permits  the  Commission  to  certify 
questions  to  the  Appellate  Division  upon  its  own  motion  as  well  as 
upon  application  of  either  party;  (12)  Makes  awards  affirmed  by 
the  courts  interest-bearing  from  date  of  the  Commission's  action; 
(13)  Gives  the  Commission  clear  and  unconditional  power  to 
require  insurance  carriers  and  employers  to  pay  into  the  state  fund 
the  present  value  of  death  benefits  and  of  compensation  awards  for 
one  hundred  and  four  weeks  or  mare  for  total  permanent  or  perma- 
nent partial  disability,  computation  to  be  made  upon  the  su^vivo^ 
ship  annuitants'  table  of  mortality  and  the  remarriage  tables  of  the 
Dutch  Eoyal  Insurance  Institution,  with  interest  at  three  and  one- 
half  per  cent  per  year,  and  the  proceeds  to  be  invested  in  life  insu^ 
ance  company  securities;  (14)  Makes  the  awarding  of  compensa- 
tion in  a  third  party  case  an  automatic  assignment  of  the  employee's 
cause  of  action  to  his  employer  or  insurance  carrier;  and  (15) 
Establishes  twelve  instead  of  six  months  as  the  period  for  readjust- 
ing insurance  premiums. 

State  Fund  Premiums.  Chapter  772  amended  the  Code  of  Civil 
Procedure  so  as  to  give  justices  of  the  peace  cognizance  of  a  civil 
action  for  a  premium  due  the  state  insurance  fund  where  such 
premium  does  not  exceed  two  hundred  dollars. 
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Safety 

Four  measures,  amendatory  of  the  Labor  Law,  were  enacted 
relating  to  safety.  These  deal  with  elevators,  explosives,  fire  alarm 
signal  systems  and  factory  exits.  Another  statute  amended  the 
Railroad  Law  relative  to  locomotives. 

Gudtding  of  Elevators.  Section  79,  subdivision  2',  was  amended 
by  eliminating  the  requirement  that  counterweights  of  elevators  be 
protected  by  enclosures  at  the  top  and  bottom  of  the  run,  where  in 
the  judgment  of  the  Industrial  Commission  such  enclosures  are 
unnecessary.  The  requirement  that  elevator  cars  be  properly  lighted 
"  at  all  times  "  was  changed  to  "  during  working  hours  or  when  in 
use.'^  < 

Explosives.  By  chapter  629,  a  new  section  —  2»3'5-a  —  was 
added  to  Article  15-A  of  the  Labor  Law  which  deals  with  explo- 
sives. The  Governor  of  the  State  was  given  power  "  in  time  of 
war  "  to  prepare  and  promulgate  r^^lations  governing  the  manu- 
facture, distribution,  storage  and  use  of  explosives.  The  same  act 
rendered  discretionary  with,  instead  of  mandatory  upon,  the  In- 
dustrial Commission  the  issuance  of  a  license  for  the  storage  of 
explosives  to  one  who  has  complied  with  the  provisions  of  Article 
15-A.  An  obligation  was  laid  upon  the  owner  of  any  licensed 
magazine  to  report  immediately  to  the  Industrial  Commission  any 
change  in  the  physical  conditions  surrounding  the  magazine.  The 
license  shall  then  be  canceled  or  modified  in  accordance  with  the 
changed  conditions. 

Fire  Alarm  Signal  Systems,  Chapter  634  amended  section  83-a 
by  transferring  authority  over  the  number,  character,  location  and 
installation  of  fire  alarm  signal  systems  in  N^ew  York  City  factories 
from  the  Industrial  Commission  to  the  Board  of  Standards  and 
Appeals  of  New  York  City.  This  board  was  created  by  chapter 
503,  Laws  of  19*16.  Elsewhere  in  the  State,  the  Industrial  Com- 
mission retains  this  authority. 

Factory  Floor  Areas  and  Exits.  Chapter  7'21  amended  section 
79-a,  subdivision  2',  of  the  Labor  Law  by  providing  that  any  point  in 
the  floor  of  a  sprinklered  factory  building  may  be  used  as  far  as 
one  hundred  and  fifty,  instead  of  one  hundred,  feet  from  an  exit 
and  that,  where  a  floor  area  exceeds  five  thousand  square  feet,  one 
exit  shall  be  added  for  each  additional  five  thousand  square  feet 
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instead  of  each  additional  "  five  thousand  square  feet  or  part 
thereof,"  except  that  the  Industrial  Commission  may  prescribe 
otherwise. 

Doors  on  Locomotive  Fire  Boxes.  Chapter  370  amended  section 
77  of  the  Kailroad  Law  hy  requiring  that  railroads  must  equip  their 
locomotive  fire  boxes  with  doors  which  the  firemen  can  open  by 
pressure  of  the  foot  on  a  push  button  or  other  appliance.  The  law 
does  not  apply  to  locomotives  having  mechanical  stokers  or  moving 
across  the  State  line  to  or  from  repair  shops  for  Tepair  purposes 
only.  New  locomotives  must  have  such  doors  from  May  5,  19^17; 
locomotives  in  service  may  operate  without  them  until  withdrawn 
for  repaii* ;  other  locomotives  must  be  equipped  with  them  from  and 
after  January  1,  1919. 

Child  Labor 

Of  the  four  laws  relating  to  child  labor  two  amended  the  Labor 
Law  with  reference  to  the  issuance  of  employment  certificates  and 
juvenile  departments  in  the  State  employment  offices,  and  twq 
amended  the  Education  Law  with  reference  to  compulsory  education. 

Employment  Certificates.  Amendments  to  the  Labor  Law 
effected  by  chapter-  536  require  local  health  authorities  to  forward 
each  month  to  the  State  Industrial  Conunission  statistics  of  evi- 
dence accepted  in  granting  children's  employment  certificates  and 
to  furnish  each  week  to  their  local  school  superintendents  the  names 
and  addresses  of  children  granted  or  refused  certificates,  together 
with  the  reasons  for  refusals;  the  amendments  also  require  the 
Industrial  Commission  to  send  each  month  to  the  local  school  super- 
intendents the  names  and  addresses  of  children  whom  its  inspectors 
have  found  illegally  working  in  factories,  mercantile  establishments, 
etc. 

Compulsory  Education.  Chapter  563-  amended  the  Education 
Law  by  lengthening  the  school  year  to  one  hundred  and  eighty, 
instead  of  one  hundred  and  sixty  days,  obliging  parents  or  guardians 
whose  children  do  not  attend  school  where  such  parents  or  guardians 
reside  to  furnish  satisfactory  proof  of  attendance  elsewhere,  con- 
formed the  educational  standards  of  the  school  record  certificate  to 
those  of  the  employment  certificate,  as  modified  by  L.  1916,  eh. 
563,  amendatory  of  the  Labor  Law,  and  provided  for  confin^nent 
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in  truant  or  equivalent  schools  of  insubordinate,  disorderly  or  irregu- 
lar pupils,  as  well  as  habitual  truants. 

AgrictUtural  Service.  Chapter  689-  permits  the  commissioner  of 
education  to  suspend  the  Compulsory  Education  Law  between 
April  first  and  November  first  of  each  year,  while  the  present  war 
lasts  and  for  two  months  thereafter,  in  order  that  the  school  children 
may  cultivate  the  farms  and  gardens  of  the  State.  Credit  upon 
school  records  must  be  given  pupils  engaged  in  such  work.  The 
university  scholarships  awarded  by  the  State  are  to  be  extended  on 
account  of  absence  of  their  holders  for  military,  industrial  or  agri- 
cultural service.  School  authorities  may  raise  and  expend  funds  for 
the  welfare  of  the  children  engaged  in  this  patriotic  work. 

Juvenile  Departments  in  State  Employment  Offices.  Chapter 
749  amended  sections  66-i  and  66-j  of  the  Labor  Law  by  making 
the  organization  of  separate  juvenile  placement  departments  obliga- 
tory instead  of  optional  in  State  employment  ofiices,  limiting  their 
establishment  at  the  same  time  to  first  and  second  class  cities ;  rede- 
fines their  purposes,  especially  for  the  safeguarding  of  welfare  and 
educational  standards;  and  requires  the  selection  of  their  super- 
visors and  other  employees  from  civil  seirvice  lists.  The  new  regu- 
lations differ  from  the  old  in  relation  to  age  limits  and  in  the  omis- 
sion of  express  provisions  for  cooperation  between  school  principals 
and  employment  ofllce  superintendents.  The  law  appropriated  fif- 
teen thousand  dollars  to  the  bureau  in  view  of  these  amendments. 

Hours  of  Labor 

Women  in  Restaurants.  Chapter  535  amended  section  16^1  of  the 
Labor  Law  by  prohibiting  the  employment  in  first  and  second-class 
cities  of  females  over  sixteen  years  of  age  in  restaurants  more  than 
six  days  per  week,  nine  hours  per  day  or  fifty-four  hours  per  week, 
or  before  6  a.  m.  or  after  10  p.  m.  The  law  does  not  apply  to 
female  singers  or  performers,  nor  to  attendants  in  ladies'  cloak 
rooms  and  parlors.  Further,  it  does  not  apply  to  hotel  kitchens 
and  dining  rooms,  nor  to  lunch  rooms  and  restaurants  conducted 
by  employers  for  the  exclusive  use  of  their  own  employees. 

Chapter  2j86,  effective  January  1,  1918,  the  text  of  which  is  not 
reproduced  in  this  Bulletin,  amended  section  50  of  the  Insanity 
Law  by  abolition  of  the  twelve-hour  shift  in  the  engineer's  depart- 
ment of  state  hospitals.    The  salary  list  was  also  revised. 
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Conrkt  Labor 

Farm  and  Other  Outside  Warh.  For  the  purpose  of  emploving 
convicts  at  farm  labor,  stone  quarrying  and  stone  crushing,  chapter 
391  amended  the  Prison  Law  by  authorizing  the  superintendent  of 
state  prisons,  with  the  approval  of  the  state  comptroller,  to  lease 
farms  and  other  real  property  within  the  state  for  not  to  exceed  five 
years,  to  erect  or  alter  buildings  thereon  and  to  transfer  prisoners. 
The  convicts  are  to  remain  within  his  custody  and  control.  He  may 
also  transfer  prisoners  to  other  places  for  employment  in  useful 
occupations  permitted  by  law. 

MiscellaiMOiif 

Two  laws  amended  the  Labor  Law  in  regard  to  definitions  and 
water  closets;  one  has  to  do  with  theatrical  employment  agencies; 
two  with  vocational  training;  one  with  retirement  pensions  for  cer- 
tain state  employees ;  and  a  seventh,  chauffeurs'  licenses.  A  resolu- 
tion was  also  adopted  by  the  Senate  and  Assembly  providing  for  an 
investigation  of  the  buildings  in  the  city  of  Albany  in  which  state 
employees  are  at  work. 

Retirement  Pensions  for  State  Penal  Instthtiions.  Chapter  71 2 
added  a  new  article  to  the  Prison  Law  which  authorized  the  super- 
intendent of  prisons  and  the  managers  of  reformatories  to  retire 
state  prison  and  reformatory  employees  of  thirty  years  service  record 
at  one-half  salary,  not  to  exceed  one  thousand  dollars  per  year.  The 
pensions  are  protected  against  revocation,  diminution  and  creditors' 
claims  and  the  Governor  may  reinstate  the  retired  employees. 

Labor  Law:  Definitions  of  Terms;  Enforcement.  "Chapter  694 
amended  section  ^  of  the  Labor  Law  by  revising  the  definitions  of 
"  factory,"  "  factory  building  "  and  "  mercantile  establishment "  and 
inserting  additional  definitions  of  "  department,"  "  commission " 
and  "  rule."  The  word  "  manufacturing "  was  made  to  include 
"  altering,  repairing,  finishing,  bottling,  canning,  cleaning  or  laim- 
dering ;  "  mercantile  establishments  are  to  include  accessory  build- 
ings or  structures;  factory  and  mercantile  buildings  having  less 
than  six  employees  are  to  be  subject  only  to  such  structural  pro- 
visions of  the  Labor  Law  as  the  Industrial  'Commission  may  by  rule 
prescribe;  the  Labor  Law  is  to  apply  to  places  in  which  less  than 
.one-tenth  or  less  than  twenty-^ve  of  all  the  persons  at  work  are 
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engaged  in  manufactuTiog  and  to  places  used  exclusively  above  the 
first  story  as  dwellings  only  so  far  as  the  Industrial  Commission  may 
by  rule  prescribe;  local  officers  are  to  have  the  enforcing  powers  and 
jurisdiction  of  the  Industrial  Commission  so  far  as  the  law  permits ; 
and  lack  of  consent  to  violation  of  provisions  prohibiting  employ- 
ment is  no  d^ense  for  an  employer,  even  if  the  employment  involves 
no  compensation. 

Trough  Water  Closets.  Chapter  693  amended  subdivision  3  of 
section  88-a  of  ^e  Labor  Law  so  as  to  legalize  trough  water  closets 
in  factories  provided  such  closets  are  of  the  types  specified  by  the 
Industrial  Commission* 

Theatrical  Emphymend  Agencies.  Chapter  770  amended  the 
General  Business  Law  by  redefining  theatrical  employment  agencies 
so  as  to  exclude  the  business  of  managing  entertainments,  artists, 
etc.,  where  such  business  only  incidentally  involves  the  seeking  of 
employment  therefor. 

Military  and  Vocational  Training  of  Boys.  Chapter  49,  amend- 
atory of  the  Military  Law,  extended  compulsory  military  training 
requirements  to  boys  employed  in  occupations  for  livelihood,  and 
permitted  such  requirements  to  be  met  in  part  by  vocational  train- 
ing or  experience  which  shall  be  preparatory  to  service  in  mainte- 
nance of  the  state's  defense,  promotion  of  the  public  safety,  conser- 
vation and  development  of  the  state's  resources  or  construction  and 
maintenance  of  public  improvements. 

Vocational  Education.  Chapter  576  accepted  Federal  aid  for 
vocational  education,  granted  to  the  states  by  the  Act  of  Congress 
dated  February  26,  1917,  made  the  state  treasurer  custodian  of  the 
moneys  to  be  received  and  charged  the  education  department  with 
the  state's  administrative  functions  under  the  act. 

Suspension  or  Bevocation  of  Chauffeurs'  Licenses.  Chapter  769, 
amendatory  of  the  Highway  Law,  required  chauffeurs  to  give  the 
secretary  of  state  notice  of  change  of  residence  within  ten  days 
thereof  and  empowered  the  secretary  of  state  to  suspend  or  revoke 
their  licenses  for  specified  offenses,  failings  or  defects.  Before  sus- 
pension, a  chauffeur  is  entitled  to  a  hearing.  Magistrates  must 
transmit  details  of  convicticMis  for  motor  vehicle  offenses  to  the  secre- 
tary of  state.  The  secretary  of  state  must  notify  the  local  police 
chief  or  prosecuting  officer  whenever  he  suspends  or  revokes  a  license. 
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The  text  of  the  new  sections  conferring  these  powers  upon  the  secre- 
tary of  state  is  the  only  part  of  chapter  769  deemed  necessary  to  be 
reproduced  here. 

Investigation  of  Capitol  Bvilding.  In  accordance  with  a  concur- 
rent resolution  of  the  Senate  and  Assembly,  adopted  January  3,  the 
State  Industrial  Commission  conducted  an  investigation  of  the 
Capitol  and  other  buildings  in  the  city  of  Albany  in  which  state 
employees  are  engaged  for  the  purpose  of  ascertaining  to  what  extent 
such  buildings  do  not  conform  to  the  standards  of  the  Labor  Law 
applicable  to  factory  buildings.  The  report  of  the  investigation 
which  appeared  February  15,  1^17,  as  Senate  Document,  Number 
38,  was  condemnatory  of  the  buildings,  particularly  from  the  stand- 
points of  safety  from  fire,  sanitation,  lifting  and  ventilation. 

BECOMMENDATIONS   CONCERNING  WORKMEN'S   COMPENSATION   IN 
ANNUAL  MESSAGE  OP  GOVERNOR  WHITMAN,  1917 

At  the  last  session  of  the  Legislature  numerous  amendments  were  made  to 
the  workmen's  compensation  act.  These  amendments  not  only  strengthened 
and  improved  the  compulsory  provisions  of  the  law  but  they  extended  its 
benefits  to  many  classes  of  employments  not  theretofore  covered  by  it.  In 
addition  to  this  broadening  of  the  scope  of  the  compulsory  provisions  of  the 
act  the  Legislature  enacted,  and  it  was  my  privilege  to  approve,  an  amend- 
ment to  the  law  providing  that  the  employers  and  workmen  engaged  in  a 
business  or  industry  not  covered  by  the  compulsory  provisions  of  the  law 
might  elect  to  make  themselves  subject  to  these  provisions. 

The  workmen's  compensation  act  was  further  amended  so  as  to  include  all 
employments  enumerated  in  section  2  of  the  act  carried  on  by  the  State  or 
political  subdivisions  thereof,  notwithstanding  the  definition  of  the  term 
employment  in  subdivision  5  of  section  3  of  the  law.  The  effect  of  this  amend- 
ment was  to  make  it  compulsory  upon  the  State  and  all  political  subdivisions 
thereof  to  secure  compensation  to  employees  injured  in  their  service.  How- 
ever, no  appropriation  was  made  by  the  Legislature  providing  funds  for  the 
payment  of  compensation  to  employees  of  the  State  who  might  be  injured  or 
to  dependents  of  workmen  who  might  be  killed  in  the  course  of  their  employ- 
ment and  thus  be  entitled  to  the  protection  afforded  by  the  act.  As  a  matter 
of  fact,  many  accidents  have  occurred  t^  employees  of  the  State,  claims  for 
compensation  have  been  presented  to  the  Industrial  Commission,  and  awards 
of  compensation  have  been  made  in  these  cases.  But  the  awards  could  not  be 
paid  for  the  reason  that  no  funds  were  available.  It  therefore«becomes  impera- 
tive that  the  Legislature  shall  appropriate  immediately  a  sufficient  amoimt  to 
pay  claimants  in  cases  in  which  awards  have  already  been  majde  and  to  pro- 
vide funds  and  machinery  for  the  payment  of  claims  which  are  certain  to 
arise  in  the  future. 

At  my  request  the  State  Industrial  Commission  is  preparing  a  statanent 
which  will  give  approximately  the  cost  of  insuring  compensation  both  to  those 
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employees  of  the  State  covered  by  the  compulsory  provisions  of  the  law  and 
to  all  the  employees  of  the  State,  should  the  Legislature  elect  to  bring  the 
so-called  non-hazardous  occupations  within  the  provisions  of  the  act.  My  judg- 
ment is  that  the  State  should  in  this  respect,  as  in  all  others,  be  a  model 
employer  of  labor  and  tliat  it  should  elect  to  pay  compensation  to  injured 
employees  and  to  the  dependents  of  employees  who  have  been  killed,  even 
though  the  employments  in  which  they  are  engaged  do  not  come  under  the 
classifications  of  hazardous  occupations  enumerated  in  the  act.  If  this  is 
done,  the  Legislature  should  provide  for  securing  compensation  through  the 
medium  of  the  State  Insurance  Fund  or  should  create  a  separate  fund  out  of 
which  the  State  may  pay  directly  to  the  beneficiaries  of  the  law  any  comi)en- 
sation  to  which  such  beneficiaries  may  be  legally  entitled. 

Your  attention  is  called  to  the  fact  that  unless  the  State  shall  elect  to  bring 
under  the  provisions  of  the  compensation  act  all  of  its  employees  without 
regard  to  the  character  of  their  occupations,  those  engaged  in  many  branches 
of  State  employment  which  are  extremely  hazardous,  not  being  enumerated 
in  the  groups  covered  by  the  compulsory  provisions  of  the  act,  will  not  be  pro- 
tected by  the  law;  as,  for  example,  guards  and  keepers  in  our  penal  and 
reformatory  institutions,  guards  and  nurses  in  our  asylums  and  hospitals  for 
the  insane,  men  engaged  in  forest  preservation  work  and  in  the  prevention 
and  fighting  of  forest  fires. 

TEXT  OF  LABOB  LAWS  OF  19x7 

[Arranged  In  cbronologica]  ordpr  of  enactment  as  Indicated  by  chapter  numbers. 
Id  the  case  of  acts  which  make  changes  in  exlating  law,  new  matter  introduced  ia 

f>rfnted  in  italic  type  and  old  matter  omitted  is  enclosed  in  brackets.  Acts  contaln- 
ng  new  matter  only  are  in  Roman  type  throughout.] 

Chapter  49. 

An  Act  to  amend  the  militazy  law,  relative  to  military  and  disciplinary 

training. 

The  People  of  the  State  of  New  York,  represented  in  Senate  and  Assembly, 
do  enact  as  follows: 

Section  1.  Section  twenty-seven  of  chapter  forty-one  of  the  laws  of  nineteen 
hundred  and  nine,  entitled  "An  act  in  relation  to  the  militia,  constituting 
chapter  thirty-six  of  the  consolidated  laws,"  as  added  by  chapter  five  hundred 
and  sixty-six  of  the  laws  of  nineteen  hundred  and  sixteen,  is  hereby  amended 
to  read  as  follows: 

f  27.  Physical  and  disciplinary  training  in  schools;  military  training. 
( 1 )  The  military  training  commission  shall  advise  and  confer  with  the  board 
of  r^ents  of  the  university  of  the  state  of  New  York  as  to  the  courses  of 
instruction  in  physical  training  to  be  prescribed  for  elementary  and  secondary 
schools  as  provided  in  the  education  law. 

In  order  to  more  thoroughly  and  comprehensively  prepare  the  boys  of  the 
elementary  and  secondary  schools  for  the  duties  and  obligations  of  citizenship, 
it  shall  also  be  the  duty  of  the  military  training  commission  to  recommend 
from  time  to  time  to  the  board  of  regents  the  establishment  in  such  schools, 
of  habits,  customs  and  methods  best  adapted  to  develop  correct  physical 
posture  and  bearing,  mental  and  physical  alertness,  self-control,  disciplined 
initiative,  .sense  of  duty  and  the  spirit  of  co-operation  under  leadership. 


Digitized  by  VjOOQIC 


12  New  Yobk  State  Industrial  Commission 

(2)  After  the  first  day  of  September,  nineteen  hundred  and  sixteen,  all  boys 
above  the  a^  of  sixteen  years  and  not  over  the  age  of  nineteen  yeitrs,  except 
boys  exempted  by  the  commission,  shall  be  given  such  military  training  as 
the  commission  may  prescribe  for  periods  aggr^ating  not  more  than  three 
hours  in  each  week  [during  the  school  or  college  year,  in  the  case  of  boys  who 
are  pupils  in  public  or  private  schools  or  colleges,  and  for  periods  not  exceed- 
ing those  Above  stated]  between  September  first  of  each  year  and  the  fifteenth 
day  of  June  next  ensuing  [in  the  case  of  boys  who  are  not  pupils;  but  any 
boy  who  is  regularly  and  lawfully  employed  in  any  occupation  for  a  livelihood 
shall  not  be  required  to  take  such  training  unless  he  volunteers  and  is  accepted 
therefor].  Such  training  periods,  in  the  case  of  pupils  in  [such]  achools  and 
colleges,  shall  be  in  addition  to  prescribed  periods  of  other  instruction  therein 
and  outside  the  time  assigned  therefor.  Such  training  shall  be  conducted 
under  the  supervision  of  the  military  training  commission  by  such  male 
teachers  and  physical  instructors  of  schools  and  collies  as  may  be  assigned 
by  the  boards  of  education  or  trustees  of  such  schools  or  governing  bodies  of 
such  colleges  and  accepted  by  the  commission,  and  by  oflicers  and  enlisted  men 
of  the  national  guard  and  naval  militia  detailed  for  that  purpose  by  the  major 
general  commanding  the  national  guard  or  such  officer  and  enlisted  mea  of  the 
United  States  army  as  may  be  available.  The  officers  and  enlisted  men  of  the 
national  guard  and  naval  militia  so  detailed  shall,  while  in  the  actual  per- 
formance of  the  duties  of  the  detail,  receive  such  percentage  of  the  pay  author- 
ized by  this  chapter  for  officers  and  enlisted  men  of  the  national  guard  and 
naval  militia  of  their  respective  grades  and  length  of  service  as  may  from 
time  to  time  be  fixed  by  the  commission.  Teachers  and  instructors  asaigned 
from  schools  and  colleges  shall  be  paid  such  compensation  as  the  commission 
may  determine  out  of  moneys  appropriated  for 'carrying  out  the  provisions  of 
this  article. 

Buck  requirement  as  to  military  training,  herein  prescribed,  may  in  the  dis- 
cretion of  the  commission  he  met  in  part  hy  such  vocational  training  or  voca- 
tional experience  as  iclll,  in  the  opinion  of  the  commission,  specifically 
prepare  hoys  of  the  ages  named  for  service  useful  to  the  state,  in  the  mainte- 
nance of  defense,  in  the  promotion  of  public  safety,  in  the  conservation  and 
development  of  the  staters  resources  or  in  the  construction  and  maintenance 
of  public  improvements. 

8  2.  This  act  shall  take  effect  immediately. 

Approved  March  15. 

Chapter  370. 
An  Act  to  amend  the  railroad  law,  in  relation  to  equipment  of  engines. 

The  People  of  the  State  of  New  York,  represented  in  Senate  and  Assembly, 
do  enact  as  follows: 

Section  1.  Section  seventy- seven  of  chapter  four  hundred  and  eighty-one  of 
the  laws  of  nineteen  hundred  and  ten,  entitled  "An  act  in  relation  to  railroads, 
constituting  chapter  forty-nine  of  the  consolidated  laws,"  is  hereby  amended 
to  read  as  follows: 

8  77.  Equipment  of  engines.  It  shall  be  unlawful  for  any  railrqad  company 
to  use  within  the  state  on  its  line  or  lines  any  locomotive  engine  not  equipped 
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with  a  power  driving  wheel  brake  and  appliances  for  operating  the  train  brake 
system,  or  to  use  any  locomotive  engine  operated  by  Mteatn  not  equipped  with 
a  meckanioaUy  operated  door  to  the  fire  box  of  such  locomotive  engine.  Such 
mechanically  operated  door  shall  be  so  constructed  and  operated  by  steam, 
compressed  air,  electricity  or  other  means  as  deemed  best  and  most  efficient  by 
the  officers  of  such  railrxHid,,  The 'device  for  operating  such  door  shall  be  so 
constructed  that  it  may  be  operated  by  the  fireman  on  said  engine  by  means 
of  a  push  button  or  other  appliance  located  in  the  floor  of  the  deck  or 
floor  of  the  tender  at  a  suitable  distance  from  such  door  to  enable  the 
fireman  while  firing  such  engine,  by  pressure  with  his  foot  to  open  such 
door  for  the  firing  of  such  engine;  provided,  however,  that  such  mechanically 
operated  doors  shall  not  be  required  on  locomotives  equipped  with  mechanical 
stokers;  and  provided  further  that  nothing  in  this  section  shall  be  construed 
to  inhibit  the  passage  of  a  locomotive  engine  not  so  equipped  with  such 
mechanically  operated  door,  moving  under  its  own  steam  either  with  or  with- 
out a  train,  when  such  movement  is  from  a  point  without  this  state  through 
and  to  a  point  beyond  its  borders,  or  from  a  point  without  this  state  to  a  point 
within  it,  or  from  a  point  within  this  state  to  a  point  without  it  if  such  pas- 
sage is  for  the  purpose  of  moving  it  to  or  from  a  repair  shop  or  shops  for  the 
purpose  of  repairing  such  locomotive  engine,  and  when  it  is  not  intended  for 
service  within  this  state. 

§  2.  AU  new  locomotive  engines  placed  in  service,  after  this  act  shall  take 
effect,  shall  be  equipped  with  such  mechanically  operated  doors.  As  to  all 
locomotive  engines  not  actually  in  service,  nor  assigned  to  or  held  for  such 
service,  within  this  state,  at  the  time  of  the  passage  of  this  act,  it  shall  take 
effect  on  and  after  the  first  day  of  January,  nineteen  hundred  and  nineteen. 
As  to  any  locomotive  engine  or  engines  in  actui^  service,  or  assigned  to  and 
held  for  such  service,  within  this  state,  when  this  act  shall  take  effect,  the 
same  may  be  continued  in  service  until  it  is  necessary  to  withdraw  it  or  them 
for  repairs;  and  every  locomotive  engine  so  withdrawn  from  service  for 
repairs  shall  be  properly  equipped  with  such  mechanically  operated  fire  box 
doors  before  it  shall  be  returned  to  service. 

S  3.  This  act  shall  take  effect  January  first,  nineteen  hundred  and  nineteen. 

Approved  May  5. 

Chapter  391. 

An  Act  to  amend  the  priaon  law,  in  relation  to  the  leasing  of  aites  fox  farm 

and  other  labor,  transfers  of  prisoners  and  employment  of  prisoners 

at  farm  and  other  outside  labor. 

The  People  of  the  State  of  New  York,  represented  in  Senate  and  Assembly, 
do  enact  as  follows: 

Section  1.  Chapter  forty-seven  of  the  laws  of  nineteen  hundred  and  nine, 
entitled  ''An  act  relating  to  prisons,  constituting  chapter  forty- three  of  the 
consolidated  laws,"  is  hereby  amended  by  inserting  therein  at  the  end  of 
article  four  a  new  section,  to  be  section  seventy-five,  to  read  as  follows : 

I  75.  Lease  and  acquisition  of  lands  for  farm  and  other  outside  labor.  The 
superintendent  of  state  prisons,  with  the  approval  of  the  state  comptroller, 
may  lease  for  not  to  exceed  five  years,  real  property  within  the  state  for  the 
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employment  at  farm  labor,  stone  quarrying  and  stone  crushing,  of  conTicts 
confined  in  the  state  prisons.  The  superintendent  of  state  prisons,  subject  to 
the  audit  now  provided  by  law,  may  erect  temporary  structures  or  repair  and 
alter  necessary  buildings  on  the  lands  so  leased  and  provide  necessary  equip- 
ment for  the  purposes  of  this  section.  The  expenses  of  such  lease  or  leases, 
structures  and  equipment  shall  be  chargeable  to  the  manufacturing  fimd  of 
the  state  prisons,  known  ns  the  capital  fund,  and  the  revenues  from  such  imder- 
takings  shall  be  paid  into  that  fund  as  now  or  hereafter  provided  by  law.  The 
lease  of  any  farm  or  site  which  may  have  been  heretofore  entered  into  for  any 
of  the  above  named  purposes  by  the  agent  and  warden  of  any  state  prison  is 
hereby  validated,  and  the  premises  so  leased  shall  be  available  for  the  purposes 
of  this  section.  Farm  or  other  industries  established  and  conducted  under 
the  provisions  of  this  section  shall  be  subject  to  the  provisicms  of  law 
applicable  to  other  prison  industries  and  farm  labor  in  prisons. 

S  2.  Such  chapter  is  hereby  amended  by  inserting  therein  after  section  one 
hundred  and  eighty  a  new  section,  to  be  section  one  hundred  and  eighty-a,  to 
read  as  follows: 

S  180-a,  Transfer  of  prisoners  to  prison  farms  and  other  places.  The  super- 
intendent of  state  prisons  may  transfer  such  prisoners  as  he  may  select,  con- 
fined in  the  state  prisons,  to  farms  or  other  premises  leased  under  the  provisions 
of  section  seventy-five  of  this  chapter.  The  agent  and  warden,  or  such  oflicer 
as  may  be  designated  by  the  superintendent  of  state  prisons  to  be  in  charge 
of  such  farms  or  premises,  may  make  such  rules  as  he  may  deem  necessary 
for  the  proper  care,  custody  and  control  of  such  priscmers  while  employed  as 
provided  in  such  section,  subject  to  the  approval  of  the  superintendent  of  state 
prisons.  The  convicts  so  transferred  shall  continue  to  be  subject  to  prison 
discipline  and  within  the  custody  and  control  of  the  superintendent  of  state 
prisons.  The  superintendent  of  state  prisons  may  also  transfer  and  provide 
in  like  manner  for  the  custody  and  control  of  such  convicts  as  he  may  select, 
confined  in  the  state  prisons,  to  other  places  in  the  state  to  be  employed  in 
such  useful  occupations  as  may  be  established  by  law  for  the  employment  of 
such  prisoners. 

f  3.  This  act  shall  take  effect  immediately. 

Approved  May  7. 

Chapter  53a. 
An  Act  to  amend  the  labor  law,  in  relation  to  guarding  of  elevators  and 

hoistways. 

The  People  of  the  State  of  'Sew  York,  represented  in  Senate  and  Assembly, 
do  enatit  as  follows: 

Section  1.  Subdivision  two  of  section  seventy-nine  of  chapter  thirty-six  of 
the  laws  of  nineteen  hundred  and  nine,  entitled  "An  act  relating  to  labor,  con- 
stituting chapter  thirty-one  of  the  consolidated  laws,"  as  amended  by  chapter 
two  hundred  and  ninety-nine  of  the  laws  of  nineteen  hundred  and  nine,  and 
amended  by  chapter  two  hundred  and  two  of  the  laws  of  nineteen  hundred  and 
thirteen,  is  hereby  amended  to  read  as  follows: 

2.  Guarding  of  elevators  and  hoistways.  All  counter-weights  of  every  ele- 
vator shall  be  adequately  protected  by  proper  inclosures  at  the  top  and  bottom 
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of  the  ruziy  except  where,  in  the  judgment  of  the  commi99um,  such  inclosurea 
are  unnecessary.  The  car  'of  [all]  every  elevator [s]  used  for  carrying  pas- 
.si'iigers  or  employees  shall  be  substantially  enclosed  on  all  sides^  including  the 
top,  and  Csuch  car]  shall  [at  all  times]  be  properly  lighted  during  working 
hours  or  when  in  uset,  artificial  ilhmiinants  to  be  provided  and  used  when 
necessary].  The  top  of  every  freight  elevator  car  or  platform  shall  be  pro- 
vided with  a  substantial  grating  or  covering  for  the  protection  of  the  operator 
thereof,  in  accordance  with  such  rules  and  regulations  as  may  be  adopted 
with  reference  thereto  by  the  industrial  [board]  commission. 

§  2.  This  act  shall  take  effect  immediately. 

Approved  May  17. 

Chapter  535. 
An  Act  to  amend  the  labor  law,  in  relation  to  the  hours  of  labor  of  women  ^ 

in  restaurants. 
The  People  of  the  State  of  New  York,  represented  in  Senate  and  Assembly, 
do  enact  as  foUotcs: 

Section  1.  Section  one  hundred  and  sixty-one  of  chapter  thirty-six  of  the 
laws  of  nineteen  hundred  and  nine,  entitled  "An  act  relating  to  labor,  consti- 
tuting chapter  thirty-one  of  the  consolidated  laws,"  as  amended  by  chapter 
three  hundred  and  eighty-seven  of  the  laws  of  nineteen  himdred  and  ten, 
chapter  eight  hundred  and  sixty-six  of  the  laws  of  nineteen  hundred  and 
eleven,  chapter  four  hundred  and  ninety- three  of  the  laws  of  nineteen  hundred 
and  thirteen,  chapter  three  hundred  and  thirty-one  of  the  laws  of  nineteen 
hundred  and  fourteen  and  chapter  three  hundred  and  eighty-six  of  the  laws  of 
nineteen  hundred  and  fifteen,  is  hereby  amended  by  adding  thereto,  after  sub- 
division two  thereof,  a  new  subdivision,  to  be  subdivision  three,  and  to  read 
as  follows:  ' 

3.  In  cities  of  the  first  and  second  class  no  female  over  the  age  of  sixteen 
years  shall  be  employed,  permitted  or  suffered  to  work  in  or  in  connection 
with  any  restaurant  more  than  six  days  or  fifty-four  hours  in  any  one  week, 
or  more  than  nine  hours  in  any  one  day,  or  before  six  o'clock  in  the  morning 
or  after  ten  o'clock  in  the  evening  of  any  day.  This  subdivision  shall,  however, 
not  apply  to  females  employed  in  restaurants  as  singers  and  performers  of 
any  kind,  or  as  attendants  in  ladies'  cloak  rooms  and  parlors,  nor  shall  it 
apply  to  females  employed  in  or  in  connection  with  the  dining  rooms  and 
kitchens  of  hotels,  or  in  or  in  connection  with  lunch  rooms  or  restaurants 
conducted  by  employers  solely  for  the  benefit  of  their  own  employees. 

I  2.  Present  subdivision  three  of  said  section  is  hereby  renumbered  subdi- 
vision four. 

I  3.   This  act  shall  take  effect  October  first,  nineteen  himdred  and  seventeen. 

Approved  May  31. 

Chapter  536. 
An  Act  to  amend  the  labor  law,  in  relation  to  the  making  of  certain  reports 
to  school  and  other  authorities. 
The  People  of  the  State  of  New  York,  represented  in  Senate  and  Assemllij, 
do  enact  as  follows: 

Section  1.  Section  seventy -five  of  chapter  thirty -six  of  the  laws  of  nineteen 
hundred  and  nine,  oititled  "An  act  relating  to  labor^  constituting  chapter 
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thirty-one  of  the  consolidated  laws,"  as  amended  by  chapter  three  hundred 
and  thirty-three  of  the  laws  of  nineteen  hundred  and  twelve  and  by  chapter 
one  hundred  and  forty-four  of  the  laws  of  nineteen  hundred  and  thirteen,  is 
hereby  amended  to  read  as  follows: 

§  75.  Supervision  over  issuance  of  certificates.  The  board  or  department 
of  health  or  health  commissioner  of  a  city,  village  or  town,  shall  transmit, 
between  the  first  and  tenth  day  of  each  month,  to  the  commissioner  of  labor, 
a  list  of  the  names  of  all  children  to  whom  certificates  have  been  issued  during 
the  preceding  month  together  with  a  duplicate  of  the  record  of  every  examina- 
tion as  to  the  physical  fitness,  including  examinations  resulting  in  rejection. 
Such  list  ahaU  be  accompanied  hy  a  statement  in  a  form  iohieh  8KaU  be  pre- 
pared and  furnished  by  the  commissioner  of  labor,  certifying  to  the  kinds  of 
evidence  of  age,  together  with  the  number  of  each  specified  kind,  accepted  by 
the  officer  issuing  employment  certificates  as  proof  of  age  for  the  granting  of 
employment  certificates.  The  board  or  department  of  health  or  health  com- 
missioner of  a  city,  viUage  or  town  shall  likewise  transmit  weekly  to  the 
superintendent  of  schools  of  each  such  locality,  a  list  of  the  names  and  home 
addresses  of  all  children  granted  or  refused  employment  certifieates,  together 
with  a  statement  showing  in  each  rejected  case  the  reason  for  such  refusaL 

In  cities  of  the  first  and  second  class  all  employment  certificates  and  school 
records  required  under  the  provisions  of  this  chapter  shall  be  in  such  form 
as  shall  be  approved  by  the  commissioner  of  labor.  In  towns,  villages  or  cities 
other  than  cities  of  the  first  or  second  class,  the  commissioner  of  labor  shall 
prepare  and  furnish  blank  forms  for  such  employment  certificates  and  school 
records.  No  school  record  or  employment  certificate  required  by  this  article, 
other  than  those  approved  or  furnished  by  the  commissioner  of  labor  as  above 
provided,  shall  be  used.  The  commissioner  of  labor  shall  inquire  into  the 
administration  and  enforcement  of  the  provisions  of  this  article  by  all  public 
officers  charged  with  the  duty  of  issuing  employment  certificates,  and  for 
that  purpose  the  commissioner  of  labor  shall  have  access  to  all  papers  and 
records  required  to  be  kept  by  all  such  officers.  The  commissioner  of  labor 
shall  transmit  to  the  local  superintendent  of  schools  between  the  first  and 
tenth  day  of  each  month,  on  forms  prepared  and  fwmiehed  by  the  state  edu- 
cation department,  a  list  of  the  names  and  home  addresses  of  all  chUdren  under 
sixteen  years  of  age  found  during  the  preceding  month,  working  illegaUy  in 
factories  or  for  any  factory  at  any  place  or  in  any  eetaikU^Mnente  specified  in 
section  one  hundred  and  siwty-one  of  this  chapter. 

fi  2.  Section  one  hundred  and  sixty-six  of  said  chapter  as  amended  by  chap- 
ter one  htmdred  and  forty-four  of  the  laws  of  nineteen  hundred  and  thirteai 
is  hereby  amended  to  read  as  follows: 

S  166.  Supervision  over  issuance  of  certificates.  The  board  or  department 
of  health  or  health  commissioner  of  a  city,  village  or  town,  shall  transmit, 
between  the  first  and  tenth  day  of  each  month,  to  the  ccxnmisaioner  of  labor, 
a  list  of  the  names  of  all  children  to  whom  certificates  have  been  issued  dur- 
ing the  preceding  month,  together  with  a  duplicate  of  the  record  of  [all  exam- 
inations] every  examination  as  to  the  physical  fitness,  including  [those] 
examinations  resulting  in  rejection.  Such  list  shaU  be  (uxompanied  by  a 
statement  in  a  form  which  shall  be  prepared  and  furnished  by  the  commis- 
sioner of  labor,  certifying  to  the  kinds  of  evidence  of  age,  together  with  the 
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number  of  each  specified  kindf  accepted  by  the  oificer  issuing  employment  cer- 
tificates as  proof  of  age  for  the  granting  of  employment  certificates.  The  board 
or  department  of  health  or  health  commissioner  of  a  city,  village  or  town  shall 
likewise  transmit  weekly  to  the  superintendent  of  schools  of  each  such  locality, 
a  list  of  the  names  and  home  addresses  of  all  children  granted  or  refused 
employment  certificates,  together  with  a  statement  showing  in  each  rejected 
case  the  reason  for  such  refusal. 

In  cities  of  the  first  and  second  chiss  all  emploTuient  certificates  and  school 
records  required  under  the  proTisions  of  this  chapter  shall  be  in  such  form 
as  shall  be  approved  by  the  conunissioner  of  labor.  In  towns,  villages  or  cities 
other  than  cities  of  the  first  or  second  class,  the  commissioner  of  labor  shall 
prepare  and  furnish  blank  forms  for  such  employment  certificates  and  school 
records.  No  -school  record  or  employment  certificate  required  by  this  article, 
other  than  those  approved  or  furnished  by  the  commissioner  of  labor  as  above 
provided,  shall  be  used.  The  commissioner  of  labor  shall  inquire  into  the 
administration  and  enforcement  of  the  provisions  of  this  article  by  all  public 
officers  charged  with  the  duty  of  issuing  employment  certificates,  and  for  that 
purpose  the  commissioner  of  labor  shall  have  access  to  all  papers  and  records 
required  to  be  kept  by  all  such  officers.  The  commissioner  of  labor  shall  trans- 
mit to  the  local  superintendent  of  schools  between  the  first  and  tenth  day  of 
each  month,  on  forms  prepared  and  furnished  by  the  state  education  depart- 
ment, a  list  of  the  names  and  home  addresses  of  all  children  under  sixteen 
years  of  age  found  during  the  preceding  month,  working  illegally  in  factories 
or  for  any  factory  at  any  place  or  in  any  establishments  specified  in  section 
one  hundred  and  sixty-one  of  this  chapter. 

§  3.  This  act  shall  take  effect  immediately. 

Approved  Alay  17. 

Chapter  563. 

Aa  Act  to  amend  the  educatioa  law,  in  relation  to  compulaoiy  education. 

The  People  of  the  State  of  New  York,  represented  in  Benate  and  Assembly, 
do  enact  cm  follows: 

Section  1.  Subdivision  one  of  section  six  hundred  and  twenty-one  of  chapter 
twenty-one  of  the  laws  of  nineteen  hundred  and  nine,  entitled  "An  act  relating 
to  education,  constituting  chapter  sixteen  of  the  consolidated  laws,"  as 
amended  by  chapter  one  hundred  and  forty  of  the  laws  of  nineteen  hundred 
and  ten  and  chapter  seven  hundred  and  ten  of  the  laws  of  nineteen  hundred 
and  eleven,  is  hereby  amended  to  read  as  follows : 

1.  Every  child  within  the  compulsory  school  ages,  in  proper  physical  and 
mental  condition  to  attend  school,  residing  in  a  city  or  school  district  having 
a  population  of  five  thousand  or  more  and  employing  a  superintendent  of 
sdiools,  shall  regularly  attend  upon  instruction  as  follows: 

(a.)  Each  child  between  seven  and  fourteen  years  of  age  shall  attend  the 
entire  time  during  which  the  school  attended  is  in  session,  which  period  shall 
not  be  less  than  [one  hundred  and  sixty]  one  hundred  and  eighty  days  of 
actual  school. 

(b.)  Each  child  between  fourteen  and  stzteen  years  of  age  not  regularly 
and  lawfully  engaged  in  any  useful  employment  or  service,  and  to  whom  an 
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employment  certificate  ha«  not  been  duly  issued  under  the  provisions  of  tlie 
labor  law,  shall  so  attend  the  entire  time  during  which  the  school  attended  is 
in  session. 

I  2.  Section  six  hundred  and  twenty-three  of  such  chapter,  as  amended  by 
chapter  one  hundred  and  forty  of  the  laws  of  nineteen  hundred  and  ten,  is 
hereby  amended  to  read  as  follows: 

I  623.  Instruction  elsewhere  than  at  a  public  school.  If  any  such  child  shall 
so  attend  upon  instruction  elsewhere  than  at  a  public  school,  such  instruetion 
shall  be  at  least  substantially  equivalent  to  the  instruction  given  childr^i  of 
like  age  at  the  public  school  of  the  city  or  district  in  which  such  child  resides; 
and  such  attendance  shall  be  for  at  least  as  many  hours  each  day  thereof  as 
are  required  of  children  of  like  age  at  public  schools;  and  no  greater  total 
amount  of  holidays  or  vacations  shall  be  deducted  from  such  attendance  dur- 
ing the  period  such  attendance  is  required  than  is  allowed  in  such  public  school 
to  children  of  like  age.  Occasional  absences  from  such  attendance,  not  amount- 
ing to  irr^ular  attendance  in  the  fair  meaning  of  the  term,  shall  be  allow*ed 
upon  such  excuses  only  as  would  be  allowed  in  like  cases  by  the  general  rules 
and  practices  of  such  public  school. 

//  a  child  required  to  attend  upon  instruction  cts  provided  in  this  article 
does  not  attend  at  a  public,  private  or  parochial  school  maintained  in  the  city 
or  district  in  which  the  parent  or  guardian  of  said  child  resides,  such  parent 
or  guardian  shall  upon  request  furnish  satisfactory  proof  to  the  local  school 
authorities  of  said  city  or  district  that  said  child  or  ward  is  attending  upon 
lawful  instruction  elsewhere. 

§  3.  Subdivision  one  of  section  six  hundred  and  thirty  of  such  chapter,  as 
amended  by  chapter  one  hundred  and  forty  of  the  laws  of  nineteen  hundred 
and  ten  and  chapter  one  hundred  and  one  of  the  laws  of  nineteen  hundred  and 
thirteen,  is  hereby  amended  to  read  as  follows: 

1.  A  schgol  record  certificate  shall  contain  a  statement  certifying  that  a 
child  has  regularly  attended  the  public  schools,  or  schools  equivalent  thereto^ 
or  parochial  schools,-  for  not  less  than  one  hundred  and  thirty  days  during  the 
twelve  months  next  preceding  his  fourteenth  birthday  or  during  the  twelve 
months  next  preceding  his  application  for  such  school  record,  and  [that  he  is 
able  to  read  and  write  simple  sentences  in  the  English  language  and  has 
received  during  such  period  instruction  in  reading,  writing,  spelling,  EInglish 
grammar  and  geography  and  is  familiar  with  the  fundamental  operations  of 
arithmetic  up  to  and  including  fractions,  and  has  completed  the  work  pre- 
scribed for  the  first  six  years  of  the  public  elementary  school,  or  school  equiva- 
lent thereto,  or  parochial  school,  from  which  such  school  record  is  issued.] 
has  completed  the  work  in  reading,  writing,  spelling,  arithmetic,  English  lan- 
guage and  geography,  in  English,  prescribed  for  the  first  siw  years  of  the 
public  elementary  school  or  parochial  school  or  school  of  equal  rank  maintain' 
vng  an  equivalent  course  of  study  in  which  the  branches  specified  in  subdivision 
one  of  section  siw  hundred  and  twenty  of  this  chapter  are  taught  in  English. 
Such  record  shall  also  give  the  date  of  birth  and  residence  of  the  child,  as 
shown  on  the  school  records,  and  the  name  of  the  child's  parents,  guardian 
or  custodian.  Such  school  record  certificate  shall  be  in  the  form  prescribed  or 
approved  by  the  commissioner  of  education. 
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No  school  record  certificate  shall  he  issued  to  any  child  under  fifteen  years 
of  age  for  the  purpose  of  obtaining  an  employment  certifioate,  unless  such 
chUd  at  the  age  of  fourteen  is  a  graduate  of  a  pu<&Itc  elementary  school  or 
parochial  school  or  a  school  of  equal  rank  maintaining  an  equivalent  course 
of  study  in  which  the  branches  specified  in  subdivision  one  of  section  siw 
hundred  and  twenty  of  this  chapter  are  taught  in  English;  or  holds  a  pre- 
academic  certificate  issued  by  the  regents,  or  a  certificate  of  the  completion 
of  an  elementary  course  issued  by  the  state  education  department. 

f  4.  Subdivision  two  of  section  six  hundred  and  thirty-live  of  such  chapter, 
as  amended  by  chapter  one  hundred  and  forty  of  the  laws  of  nineteen  hun- 
dred and  ten,  is  hereby  amended  to  read  as  follows: 

2.  School  authorities  may  provide  for  the  confinement,  maintenance  and 
instruction  of  any  child  who  is  an  habitual  truant  from  instruction  upon 
which  he  is  lawfully  required  to  attend,  or  is  insubordinate  or  disorderly  dur- 
ing attendance  upon  such  instruction,  or  is  irregular  in  such  attendance 
[such  truants 3  in  such  schools;  and  they  or  the  superintendent  of  schools  in 
any  city  or  school  district,  may,  after  reasonable  notice  to  such  child  and  the 
persons  in  parental  relation  to  such  child,  and  an  opportunity  for  them  to  be 
heard,  and  with  the  consent  in  writing  of  the  persons  in  parental  relation  to 
such  child,  order  such  child  to  attend  such  school,  or  to  be  confined  and  main- 
tained therein,  under  such  rules  and  regulations  as  such  authorities  may 
prescribe,  for  a  period  not  exceeding  two  years;  but  in  no  case  shall  a  child 
be  so  confined  after  he  is  sixteen  years  of  age. 

I  5.  Section  six  hundred  and  thirty-flve  of  such  chapter  as  amended  by  chap- 
ter one  hundred  and  forty  of  the  laws  of  nineteen  hundred  and  ten,  is  hereby 
amended  by  inserting  therein  a  new  subdivision,  to  be  subdivision  four-a,  to 
read  as  follows: 

4-0.  An  habitual  truant  and  a  child  who,  being  subject  to  the  provisions  of 
this  article,  has  been  lawfuUy  suspended  or  expelled  from  school,  and  is  not 
receiving  equivalent  instruction  elsewhere,  as  provided  by  section  six  hundred 
and  ttcenty-three  of  this  chapter,  are  hereby  declared  to  be  ungovernable 
children.  Any  such  child  may  be  apprehended  by  a  truant  office  of  the  school 
district  or  city  where  the  child  resides,  or  by  any  peace  officer,  and  brought 
before  a  poUce  magistrate  ha^ng  jurisdiction.  Notice  shall  thereupon  be 
given  to  the  chiWs  parent,  guardian,  or  other  person  standing  in  pctrental 
relation  to  the  child,  and  upon  the  submission  of  satisfactory  proof  thai  the 
child  is  an  habitual  truant  or  that,  being  subject  to  this  article,  he  has  been 
lawfully  suspended  or  ewpelled  from  school  afui  is  not  receiving  instruction 
elsewhere,  the  magistrate  may  commit  such  child  to  a  truant  school  main- 
tained by  such  district  or  dty,  or,  if  no  such  truant  school  is  maintained,  to  a 
private  school,  orphans*  home  or  other  similar  institution  if  there  be  one,  con- 
trolled by  persons  of  the  same  religious  faith  as  the  persons  in  parental 
relation  to  such  child,  which  is  willing  and  able  to  receive,  confine  and  main- 
tain such  child  for  a  reasonable  compensation, 
I  6.  This  act  shall  take  effect  immediately. 
Approved  May  29. 
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Chapter  576. 

An  Act  to  provide  for  the  acceptance  of  the  benefits  of  an  act  passed  by  the 

senate  and  house  of  representatives  of  the  United  States  of  America,  in 

congress  assembled,  to  provide  for  the  promotion  of  vocational  edncatios. 

The  People  of  the  State  of  New  York,  represented  in  Senate  and  Assemhlyt 

do  enact  a^  follows: 

Section  1.  The  state  of  Xew  York  hereby  accepts  all  of  the  provisions  and 
the  benefits  of  an  act  passed  by  the  senate  and  house  of  repre8entatti\^s  of 
the  United  States  of  America,  in  congress  assembled,  entitled  "An  act  to  pro- 
vide for  the  promotion  of  vocational  education;  to  provide  for  co-operation 
with  the  states  in  the  promotion  of  such  education  in  agriculture  and  the 
trades  and  industries;  to  provide  for  co-operation  with  the  states  in  the 
preparation  of  teachers  of  vocational  subjects;  and  to  appropriate  money  and 
regulate  its  expenditure,"  approved  February  twenty-third,  nineteen  hundred 
and  seventeen. 

§  2.  The  state  treasurer  is  hereby  constituted  and  appointed  the  custodian 
of  the  moneys  paid  to  the  state  of  New  York  for  vocational  education,  under 
the  provisions  of  such  act,  and  such  moneys  shall  be  paid  out  in  the  manner 
provided  by  such  act  for  the  purposes  therein  specified. 

§  3.  The  regents  of  the  university  of  the  state  of  New  York  are  hereby 
designated  as  the  state  board  for  the  purpose  of  carrying  into  effect  the  pro- 
visions of  such  act,  and  are  heieby  authorized  and  directed  to  consperate  with 
the  federal  board  of  vocational  education  in  the  administration  and  enforce- 
ment of  its  provisions,  and  to  perform  such  ofiScial  acts  and  exercise  such 
powers  as  may  be  necessary  to  entitle  the  state  to  receive  its  benefits. 

§  4.  This  act  shall  take  effect  immediately. 

Approved  May  21. 

Chapter  629. 
An  Act  to  amend  the  labor  law,  in  relation  to  the  storage  of  explosives  and 
the  penalty  for  violation  of  the  proviaioas  of  the  labor  law  in  relation 
thereto. 

The  People  of  the  State  of  Neto  York,  represented  in  Senate  and  Assembly, 
do  enact  as  foUows : 

Section  1.  Section  two  himdred  and  thirty-five  of  chapter  thirty-six  of  the 
laws  of  nineteen  hundred  and  nine,  entitled  "An  act  relating  to  labor,  consti- 
tuting chapter  thirty-one  of  the  consolidated  laws,"  as  added  by  chapter  two 
hundred  and  thirty-four  of  the  laws  of  nineteen  hundred  and  fifteen,  is  hereby 
amended  to  read  as  follows: 

§  236.  Reports.  All  persons  engaged  in  keeping  or  storing  explosives,  who 
shall  not  have  heretofore  made  a  report  to  the  state  fire  marshal  as  required 
by  section  three  hundred  and  sixty-three  of  the  insurance  law,  now  repealed, 
and  all  persons  engaging  in  keeping  or  storing  explosives  after  the  provisiona 
of  this  section  take  effect  shall,  before  engaging  in  the  keeping  or  storing  of 
explosives,  make  a  report  to  the  [conamissioner  of  labor]  industrial  com- 
mission, on  blanks  to  be  furnished  by  [him]  the  commission  stating: 

1.  The  location  of  the  magazine,  if  then  existing,  or  in  case  of  a  new 
magazine,  the  proposed  location  of  such  magazine. 
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2.  The  kind  of  explosives  that  are  kept  or  stored  or  intended  to  be  kept  or 
stored  and  the  maximum  quantity  that  is  intended  to  be  kept  or  stored 
thereat. 

3.  The  distance  that  such  magazine  is  located  or  intended  to  be  located  from 
the  nearest  buildings  and  highways. 

The  [commissioner  of  labor}  industrial  commission  shall,  as  soon  as  may 
be  after  receiving  such  report,  cause  an  inspection  to  be  made  of  the  magazine, 
if  then  count rueted,  and  in  the  case  of  a  new  magazine,  as  soon  as  may  be  after 
same  is  constructed.  If  upon  such  inspection  the  magazine  is  found  to  be 
constructed  in  accordance  with  the  specifications  provided  in  section  two  hun- 
dred and  thirty-three  of  this  article  the  [commissioner  of  labor!  industrial 
commission  shall  determine  the  amount  of  explosives  that  may  be  kept  or 
stored  in  such  magazine  by  reference  to  the  quantity  and  distance  table  set 
forth  in  section  two  himdred  and  tliirty-one  of  this  article,  and  [shall]  may 
issue  a  certificate  to  the  person  applying  therefor,  showing  compliance  with 
the  provisions  of  this  article,  w^hich  certificate  shall  set  forth  the  maximum 
quantity  of  explosives  that  may  be  had,  kept  or  stored  in  said  magazine. 
Such  certificate  of  compliance  shall  be  valid  until  cancelled  for  cause  as  here- 
inafter provided.  Whenever  by  reason  of  change  in  the  physical  conditions 
surrounding  said  magazine  at  the  time  of  the  issuance  of  the  certificate  of 
compliance  therefor,  such  as  the  erection  of  buildings  nearer  said  magazine 
or  the  operation  of  railways,  or  the  opening  of  highways,  the  oumer  of  such 
magcuHne  shall  immediately  notify  the  industrial  commission  and  the  [com- 
missioner of  labor]  commission  shall  modify  or  cancel  such  certificate  in 
accordance  with  the  changed  conditions.  Whenever  any  person  to  whom  a 
certificate  of  compliance  has  been  issued  by  the  state  fire  marshal,  [or] 
commissioner  of  labor,  or  industrial  commission  keeps  or  stores  in  the  maga* 
zine  covered  by  such  certificate  of  compliance  any  quantity  of  explosives  in 
excess  of  the  maximum  amount  set  forth  in  such  certificate  of  compliance 
issued  therefor,  or  whenever  any  person  fails  for  thirty  days  to  pay  the  annual 
license  fee  hereinafter  provided  after  the  same  becomes  due,  the  [commis- 
sioner of  labor]  industrial  commission  is  authorized  to  cancel  such  certificate 
of  compliance  and  to  order  the  removal  of  all  explosives  stored  in  said 
magazine. 

Every  person  engaging  in  the  keeping  or  storing  of  explosives  shall  pay  an 
annual  license  fee  for  each  magazine  maintained,  to  be  graduated  by  the 
[commissioner  of  labor]  industrial  commission  according  to  the  quantity  kept 
or  stored  therein,  of  not  less  than  five  dollars  nor  more  than  twenty-five 
dollars.  Said  license  fee  shall  be  payable  in  advance  to  the  [commissioner  of 
labor]  industrial  commission  and  by  [him]  the  commission  paid  to  the  state 
treasurer. 

§  2.  Such  chapter  is  hereby  amended  by  adding  after  section  two  hundred 
and  thirty-five  a  new  section,  to  be  section  two  himdred  and  thirty-five-a 
thereof,  to  read  as  follows: 

§  23o-a.  In  time  of  war  the  governor  may  from  time  to  time  prepare,  make, 
modify,  amend  and  promulgate  hy  public  proclamation  such  rules  and  regula- 
tions in  the  interest  of  public  safety  as  he  may  deem  necessary  governing  the 
manufacture,  distribution,  storage  and  use  or  possession  for  necessary  and 
proper  purposes  in  time  of  war,  all  such  smokeless  powder,  explosives,  blasting, 
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supplies  and  the  ingredients  thereof ,  combustibles ,  starters  and  supporterSy 
asphyxiating  gases  and  corrosives.  Such  rules  and  regulations  so  promulgated 
by  the  governor  shall  take  effect  thirty  days  after  the  proclamation  thereof. 

§  3.  Sections  two  hundred  and  thirty-seven  and  two  hundred  and  thirty- 
eight  of  such  chapter,  as  added  by  chapter  two  hundred  and  thirty-four  of 
the  laws  of  nineteen  hundred  and  fifteen,  are  hereby  amended  to  read  as 
follows : 

fi  237.  Records  of  sale.  Every  person  selling  or  giving  away  explosives 
within  this  state  shall  keep  at  all  times  an  accurate  journal  or  book  of  record 
in  which  must  be  entered  from  time  to  time,  as  it  is  made,  each  and  every  sale 
made  by  such  person  in  the  course  of  business,  or  otherwise,  of  any  quantity 
of  explosives.  Such  journal  or  record  book  must  show  in  legible  writing,  to 
be  entered  therein  at  the  time,  a  complete  history  of  each  transaction  stating 
the  name  and  quantity  of  explosives  sold,  name,  place  of  residence  and  busi- 
ness of  the  purchaser,  name  of  individual  to  whom  delivered,  with  his  or  her 
address.  Such  journal  or  book  of  record  must  be  kept  by  the  person  so  selling 
explosives  in  his  or  their  principal  office  or  place  of  business,  at  all  times 
subject  to  the  inspection  and  examination  of  the  [commissioner  of  labor] 
industrial  commission,  [his]  its  deputies,  and  the  police  authorities  of  the 
county  or  municipality  where  the  same  is  situated,  on  proper  demand  therefor. 
Nothing  in  this  section,  however,  shall  apply  to  persons  selling  or  giving  away 
explosives  in  quantities  of  five  poimds  or  less  at  any  one  time. 

fi  238.  Exceptions.  Nothing  contained  in  this  article  in  sections  two  hundred 
and  thirty  to  two^  hundred  and  thirty-seven,  inclusive,  shall  be  deemed  to 
include  gasoline,  kerosene,  naptha,  turpentine  or  benzine,  nor  shall  any  of  the 
provisions  of  this  article  fifteen-a  apply  to  cities  of  this  state  having  more 
than  one  million  inhabitants.  In  any  other  city  of  the  state  having  a  depart- 
ment of  public  safety  and  connected  therewith  a  bureau  of  explosives  or 
combustibles,  the  provisions  of  this  article  shall  be  enforced  by  such  local 
authorities. 

§  4.  This  act  shall  take  efTect  immediately. 

Approved  May  23. 

Chapter  634. 
An  Act  to  amend  the  labor  law,  in  relation  to  fire  al^rm  signal  systems. 

The  People  of  the  State  of  New  York,  represented  in  Senate  and  Assetnbly, 
do  enact  as  follows: 

Section  1.  Subdivision  one  of  section  eighty-three-a  of  chapter  thirty-six  of 
the  laws  of  nineteen  hundred  and  nine,  entitled  "An  act  relating  to  labor, 
constituting  chapter  thirty-one  of  the  consolidated  laws,"  as  added  by  chapter 
three  hundred  and  thirty  of  the  lau's  of*  nineteen  hundred  and  twelve  and 
amended  by  chapter  two  hundred  and  three  of  the  laws  of  nineteen  hundred 
and  thirteen,  chapter  three  hundred  and  forty-seven  of  the  laws  of  nineteen 
hundred  and  fifteen  and  chapter  four  hundred  and  sixty-six  of  the  laws  of 
nineteen  himdred  and  sixteen,  is  hereby  amended  to  read  as  follows : 

§  83-a.  Fire  alarm  signal  systems  and  fire  drills.  1.  Every  factory  building 
over  two  stories  in  height  in  which  more  than  twenty-five  persons  are 
employed,  above  the  ground  floor  shall  be  equipped  with  a  fire  alarm  signal 
system  with  a  sufficient  nimiber  of  signals  clearly  audible  to  all  occupants 
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thereof,  except  in  buildings  in  which  every  square  foot  of  the  floor  area  on  all 
stories  is  protected  with  an  automatic  sprinkler  system  having  two  adequate 
sources  of  water  supply  and  approved  by  the  public  authorities  having  juris- 
diction and  in  which  also  the  maximum  number  of  occupants  on  any  one  floor 
does  not  exceed  by  more  than  fifty  per  centum  the  capacity  of  the  exits  as 
determined  by  subdivisions  one,  tw^o,  three,  four,  five,  six  and  seven  of  section 
seventy-nine-e  of  this  chapter.  [The  industrial  board 3  The  board  of  standards 
and  appeals  in  the  city  of  New  York,  and  elseichere  the  industrial  commission^ 
may  make  rules  and  regulations  prescribing  the  number,  character  and  loca- 
tion of  such  signals [.],  and  the  mode,  manner,  method  and  character  of 
installation,  including  the  character  of  all  appliances  in  connection  therewith. 
Such  system  shall  be  installed  by  the  owner  or  lessee  of  the  building  and  shall 
permit  the  sounding  of  all  the  alarms  within  the  building  whenever  the  alarm 
is  sounded  in  any  portion  thereof.  Such  system  shall  be  maintained  in  good 
working  order.  No  person  shall  tamper  with,  or  render  ineffective  any  portion 
of  said  system  except  to  repair  the  same.  It  shall  be  the  duty  of  whoever 
discovers  a  fire  to  cause  an  alarm  to  be  sounded  immediately. 

f  2.  This  act  shall  take  effect  immediately. 

Approved  May  23. 

Chapter  689. 
An  Act  relating  to  the  employment  of  children  in  agricultural  pttrsuits  and 
relieving  duUlren  so  employed  from  school  attendance,  and  providing  for 
credit  to  pupils  who  are  engaged  in  military,  agricultural  and  industrial 
services. 

The  People  of  the  State  of  New  YorA*,  represented  in  Senate  and  Assembly, 
do  enact  as  follows: 

Section  1.  The  provisions  of  article  twenty-three  of  the  education  law, 
relative  to  the  compulsory  education  of  children,  may,  in  the  discretion  of  the 
commissioner  of  education,  be  suspended  for  the  period  between  the  first  day 
of  April  and  the  first  day  of  November  of  each  year,  or  any  portion  thereof, 
during  the  time  that  this  act  shall  remain  in  effect,  for  the  purpose  of  aiding 
and  performing  labor  in  the  cultivation,  production  and  care  of  food  products 
upon  farms  and  gardens  within  the  state.  Such  suspension  shall  be  subject 
to  such  conditions,  restrictions  and  limitations  as  may  be  imposed  by  the 
commissioner  of  education,  and  shall  be  subject  to  rules  and  regulations  to  be 
prescribed  by  him.  Tn  case  of  any  such  suspension  provision  shall  be  made 
for  the  welfare  and  protection  of  the  children  affected  thereby,  and  during 
the  period  of  such  suspension  and  while  engaged  in  such  work  they  shall  be 
under  the  supervision  and  direction  of  the  school  authorities  of  the  city  or 
district  in  which  they  reside. 

§  2.  The  board  of  education  of  a  union  free  school  district  or  the  trustee 
of  a  common  school  district  may  appropriate  and  expend  district  funds  for 
the  purpose  of  carrying  out  the  provisions  of  this  act  and  of  the  rules  and 
regulations  of  the  commissioner  of  education,  without  the  vote  of  a  district 
meeting,  and  such  amount  may  be  raised  by  tax  in  the  same  manner  as  for 
other  school  expenditures.  The  board  of  education  or  other  proper  authorities 
of  a  city  shall  provide  for  the  raising  of  money  for  the  purpose  of  providing 
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for  the  supervision,  protection  and  welfare  of  the  children  of  the  city  during 
the  time  that  they  are  engaged  in  the  worls  authorized  by  this  act,  and  the 
amounts  expended  therefor  shall  be  a  charge  against  the  city  and  shall  be 
paid  in  the  same  manner  as  other  chaxgea  against  the  city  are  paid. 

§  3.  The  expenditures  of  the  commissioner  of  education  in  carrying  into 
effect  the  provisions  of  this  act  shall  be  paid  out  of  the  sums  appropriated 
by  the  state  for  national  or  state  defense,  upon  the  certificate  of  the  governor 
that  in  his  opinion  there  is  necessity  for  using  a  portion  of  the  sums  so  appro- 
priated for  such  purpose.  The  commissioner  of  education  may  apportion  to 
the  cities  and  school  districts  of  the  state,  out  of  funds  available  therefor,  a 
sum  not  exceeding  twenty-five  per  centum  of  the  amount  expended  by  any  of 
such  cities  or  districts  in  providing  for  the  supervision,  protection  and  welfare 
of  children,  who  are  engaged  in  the  work  authorized  by  this  act.  The  board 
of  education  or  trustees  of  a  city  or  district  may  accept  a  gift,  transfer,  devise 
or  bequest  of  property  or  money,  to  be  used  or  applied  for  the  purpose  of 
carrying  into  effect  the  provisions  of  this  act  and  of  the  rules  and  r^ulationa 
of  the  commissioner  of  education  in  such  city  or  district,  and  for  the  purpose 
of  providing  for  the  proper  supervision,  protection  and  welfare  of  the  children 
of  such  city  or  district  who  may  be  engaged  in  such  work. 

§  4.  A  pupil  in  the  public  schools  or  in  any  state  school  or  institution  who 
is  relieved  from  school  work  and  is  engaged  satisfactorily  in  agricultural 
service  during  the  present  school  year  shall  be  given  credit  for  the  work  of 
the  present  term  without  examination,  on  the  certificate  of  the  person  in 
charge  of  such  school  or  institution  that  his  work  therein  up  to  the  time  of 
engaging  in  such  service  is  satisfactory.  A  pupil  in  any  such  school  or  insti- 
tution who  engages  in  such  service  during  the  present  school  year  shall  not 
incur  any  loss  of  standing  or  credit  on  account  of  such  service.  All  pupils 
in  public  schools  who  are  candidates  for  college  entrance  diplomas  or  other 
credentials  to  be  issued  to  them  at  the  close  of  the  present  school  year  shall 
be  granted  such  diplomas  or  credentials  on  the  certificate  of  the  principal  of 
the  school  that  their  work  up  to  the  time  of  engaging  in  such  service  is  satis- 
factory'. The  regents  of  the  university  shall  make  rules  for  the  purpose  of 
giving  credit  to  pupils  in  the  public  schools  who  have  been  in  attendance  at 
school  during  the  present  school  year  and  who  have  left  the  schools  for  the 
purpose  of  rendering  agricultural  or  industrial  service. 

Where  the  holders  of  university  scholarships  awarded  as  provided  in  sec- 
tions seventy  to  seventy-seven,  inclusive,  of  the  education  law  as  amended, 
shall  be  absent  from  the  colleges  or  universities  where  they  are  in  attendance, 
because  of  the  performance  of  military  service  or  of  agricultural  or  industrial 
service,  they  shall  be  entitled  to  an  extension  of  the  period  covered  by  such 
scholarships,  upon  presentation  of  evidence  satisfactory  to  the  commissioner 
of  education,  that  they  have  been  engaged  in  such  service;  but  in  no  case  shall 
the  holder  of  such  a  scholarship  be  entitled  to  receive  more  than  the  sum  of 
one  hundred  dollars  each  year  for  a  period  of  four  years,  to  aid  him  in  the 
completion  of  a  college  education. 

f  5.  The  commissioner  of  education  shall  cause  appropriate  certificates  or 
badges  to  be  prepared  and  issued  to  pupils  in  the  schools  of  the  state  who 
shall  perform  satisfactory  agricultural  or  industrial  service  under  rules  and 
regulations  of  the  commissioner  of  education. 
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S  6.  This  act  shall  take  effect  immediately  and  ahall  continue  in  full  force 
and  effect  until  the  end  of  the  present  war  and  for  a  period  of  two  months 
thereafter. 

Approved  May  20. 

Chapter  693. 
An  Act  to  amie&d  the  lahor  law,  in  relatiMi  to  trough  water  cleeetc. 

The  People  of  the  State  of  New  York,  repreeented  in  Senate  and  Aesembly, 
do  enact  cw  follows: 

Section  1.  Subdiviaion  three  of  section  eighty-eight-a  of  chapter  thirty-six 
of  the  laws  of  nineteen  hundred  and  nine,  entitled  "An  act  relating  to  labor, 
constituting  chapter  thirty-one  of  the  consolidated  laws,"  as  added  by  chapter 
three  hundred  and  forty  of  the  laws  of  nineteen  hundred  and  thirteen,  is 
hereby  al^ended  to  read  as  follows: 

3.  The  use  of  any  form  of  trough  water  closet,  latrine  or  school  sink,  other 
than  ihose  typee  specified  in  the  rules  of  the  state  indtistrial  commission, 
within  any  factory  is  prohibited.  All  such  trough  water  closets,  latrines  or 
school  sinks  which  do  not  conform  to  the  specifications  set  forth  in  the  rules 
of  the  state  industrial  commission  shall,  before  the  first  of  October,  nineteen 
hundred  and  fourteen,  be  completely  removed  and  the  place  where  they  were 
located  properly  disinfected  under  the  direction  of  the  department  of  labor. 
Such  appliances  shall  be  replaced  by  proper  individual  water  closets,  or  by 
trough  water  closets  conforming  to  the  rules  -of  the  state  industrial  com- 
mission, placed  in  water  closet  compartments,  all  of  which  shall  be  constructed 
and  installed  in  accordance  with  the  rules  and  regulations  to  be  adopted  by 
the  state  industrial  t board]  commission. 

§  2.  This  act  shall  take  effect  immediately. 

Approved  May  31. 

Chapter  694- 
An  Act  to  amend  the  labor  law,  in  relation  to  definitions. 

The  People  of  the  State  of  New  York,  represented  in  Senate  and  Assembly, 
do  enact  as  follows: 

Section  1.  Section  two  of  chapter  thirty-six  of  the  laws  of  nineteen  hundred 
and  nine,  entitled  "An  act  relating  to  labor,  constituting  chapter  thirty-one  of 
the  consolidated  laws,"  as  amended  by  chapter  five  hundred  and  twenty-nine 
of  the  laws  of  nineteen  hundred  and  thirteen,  as  amended  by  chapter  five 
hundred  and  twelve  of  the  laws  of  nineteen  hundred  and  fourteen,  and 
amoMied  by  chapter  six  hundred  and  fifty  of  the  laws  of  nineteen  hundred 
and  fifteen,  is  hereby  amended  to  read  as  follows : 

f  2.  Definitions,    i.  Mltenever  used  in  this  chapter: 

[Employee.3  The  term  "  employee  "[,  when  used  in  this  chapter,!  means  a 
mechanic,  workingman  or  laborer  who  works  for  another  for  hire. 

t Employer. 3  The  term  "  employer  "[,  when  used  in  this  chapter,]  means 
the  person  employing  any  such  mechanic,  workingman  or  laborer,  whether  the 
owner,  proprietor,  agent,  superintendent,  foreman  or  other  subordinate. 

[Factory;  work  for  a  factory.]  The  term  "  factory  "[,  when  used  in  this 
chapter,  shall  be  construed  *o]  includes  any  mill,  workshop,  or  other  manu- 
facturing Cor  business]  eslal.lishment  and  all  buildings,  sheds,  structures  or 
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other  places  used  for  or  in  connection  therewith,  where  one  or  more  persons 
are  employed  at  [labor J  manufacturing ^  including  making,  altering,  repair- 
ing, finishing,  bottling,  canning,  cleaning  or  laundering  any  article  or  thing, 
in  whole  or  in  part,  except  dry  dock  plants  engaged  in  making  repairs  to  ships, 
and  except  power  houses,  generating  plants,  barns,  storage  houses,  sheds  and 
other  structures  owned  or  operated  by  a  public  service  corporation,  other  than 
construction  or  repair  shops,  subject  to  the  jurisdiction  of  the  public  service 
commission  under  the  public  service  commissions  law.  The  provisions  of  this 
chapter  affecting  structural  changes  and  alterations,  shall  not  apply  to  fac- 
tories or  to  any  buildings,  sheds,  structures  or  other  places  used  for  or  in 
connection  therewith  where  less  than  siw  persons  are  employed  at  manufactur- 
ing ecBcept  as  otherwise  prescribed  by  the  state  industrial  commission  in  its 
rules,  [Work  shall  be  deemed  to  be  done  for  a  factory  within  the  meaning 
of  this  chapter  whenever  it  is  done  at  any  place,  upon  the  work  of  a  factory 
or  upon  any  of  the  materials  entering  into  the  product  of  the  factory,  whether 
under  contract  or  arrangement  with  any  person  in  charge  of  or  connected  with 
such  factory  directly  or  indirectly  through  the  instrimientality  of  one  or  more 
contractors  or  other  third  persons.] 

[Factory  building.]  The  term  "factory  building "[,  when  used  in  this 
chapter,]  means  any  building,  shed  or  structure  which,  or  any  part  of  which, 
is  occupied  by  or  used  for  a  factory,  and  in  which  at  least  one- tenth  or  more 
than  twenty- five  of  all  the  persons  employed  in  the  building  are  engaged  in 
work  for  a  factory  but  shall  not  include  a  building  used  exclusively  for  dwcU- 
ing  purposes  above  the  first  story.  The  provisions  of  this  chapter  shall,  so  far 
as  prescribed  by  the  state  industrial  commission  in  its  rules,  also  apply  to  any 
building,  not  a  factory  building  u>ithin  the  meaning  hereof,  any  part  of  which 
is  occupied  by  or  used  for  a  factory, 

[Mercantile  establishment.]  The  term  "mercantile  establishment "  [,  when 
used  in  this  chapter,]  means  any  place  where  goods,  wares  or  merchandise 
are  offered  for  sale  and  shall  include  any  building,  shed  or  structure,  or  any 
part  thereof,  which  is  occupied  in  connection  loith  such  estahlishment.  The 
provisions  of  this  chapter  affecting  structural  changes  and  alterations,  shall 
not  apply  to  mercantile  establishments  where  less  than  six  persons  are 
employed  except  as  otherwise  prescribed  by  the  state  industrial  commission  in 
its  rules. 

[Tenement  house.]  The  term  "  tenement  house  "[,  when  used  in  this  chap- 
ter,] means  any  house  or  building,  or  portion  thereof,  which  is  either  rented, 
leased,  let  or  hired  out,  to  be  occupied,  or  is  occupied  in  whole  or  in  part  as 
the  home  or  residence  of  three  families  or  more  living  independently  of  each 
other  and  doing  their  cooking  upon  the  premises,  and  includes  apartment 
houses,  flat  houses  and  all  other  houses  so  occupied,  and  for  the  purposes  of 
this  chapter  shall  be  construed  to  include  any  building  on  the  same  lot  with 
any  such  tenement  house  and  which  is  used  for  any  of  the  purposes  specified 
in  section  one  hundred  of  this  chapter. 

The  term  "  department "  means  the  department  of  labor  of  the  state  of  New 
York. 

The  term  "commission'*  means  the  industrial  commission  of  the  state  of 
New  Yorl', 
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The  term  "  rule  "  means  any  rule  or  regulation  made  by  the  industrial  com- 
mission and  any  amendment  or  repeal  thereof. 

Whenever,  in  this  chapter,  authority  is  conferred  upon  the  [commissioner 
of  labor]  state  industrial  commission,  it  shall  also  be  deemed  to  include  [his] 
its  deputies  or  a  deputy  acting  under  [his]  its  direction.  Whenever  the 
enforcement  of  any  of  the  provisions  of  this  chapter  is  committed  to  any  local 
officer  or  officers,  by  any  law^  now  in  force  or  hereafter  enacted,  such  local 
officer  or  officers  with  respect  to  the  matters  thus  committed  to  them  shall  be 
deemed  to  have  the  powers  and  jurisdiction  of  the  industrial  commission  of 
the  state  of  New  York  to  the  extent  specified  in  the  law  committing  the 
enforcement  of  such  provisions  to  each  local  officer  or  officers. 

2.  Prohibited  employment.  Whenever  the  provisions  of  this  chapter  pro- 
hibit the  employment  of  a  person  in  certain  work  or  under  certain  conditions, 
the  employer  shall  not  permit^  suffer  or  allow  such  person  to  so  work,  either 
with  or  without  compensation,  and  in  a  prosecution  or  action  therefor  lack  of 
consent  on  the  part  of  the  employer  shall  be  no  defense. 

S.  Work  shall  be  deemed  to  be  done  for  a  factory  within  the  meaning  of 
this  chapter  whenever  it  is  done  at  any  place,  upon  the  work  of  a  factory  or 
upon  any  of  the  materials  entering  into  the  product  of  the  factory,  whether 
under  contract  or  arrangement  with  any  person  in  charge  of  or  connected 
with  such  factory  directly  or  indirectly  through  the  instrumentality  of  one 
or  more  contractors  or  other  third  persons. 

$  2.  This  act  shall  take  effect  immediately. 

Approved  May  31. 

Chapter  705. 
An  Act  to  amend  the  workmen's  compensation  law,  generally. 

The  People  of  the  State  of  New  York,  represented  in  Senate  and  Assembly, 
do  enact  as  follows : 

Section  1.  Sections  two  and  three  of  chapter  eight  hundred  and  sixteen  of 
the  laws  of  nineteen  hundred  and  thirteen,  entitled  "An  act  in  relation  to 
assuring  compensation  for  injuries  or  death  of  certain  employees  in  the  course 
of  their  employment,  and  repealing  certain  .sections  of  the  labor  law  relating 
thereto,  constituting  chapter  sixty-seven  of  the  consolidated  laws,''  as 
re-enacted  by  chapter  forty-one  of  the  laws  of  nineteen  hundred  and  fourteen 
and  amended  by  chapter  six  hundred  and  twenty-two  of  the  laws  of  nineteen 
hundred  and  sixteen,  are  hereby  amended  to  read  respectively,  as  follows:. 

§  2.  Application.  Compensation  provided  for  in  this  chapter  shall  be  pay- 
able for  injuries  sustained  or  death  incurred  by  employees  engaged  in  the 
following  hazardous  employments: 

Group  1.  The  operation,  including  construction  and  repair,  of  railways, 
operated  by  Hteam,  electric  or  other  motive  power,  street  railways,  and  incline 
railways,  but  not  their  construction  when  constructed  by  any  person  other 
than  the  company  which  owns  or  operates  the  railway,  including  work  of 
express,  sleeping,  parlor  and  dining  car  employees  on  railway  trains. 

Group  2.  Construction,  repair  and  operation  of  railways  not  included  in 
group  one. 

Group  3.  The  operation,  including  construction  and  repair,  of  car  shops, 
machine  shops,  steam  and  power  plants,  and  other  works  for  the  purposes  of 
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any  such  railway,  or  used  or  to  be  used  in  connection  with  it  when  operated, 
constructed  or  repaired  by  the  company  which  owns  or  operates  the  railway. 

Group  4.  The  operation,  including  construction  and  repair,  of  car  diops, 
machine  shops,  steam  and  power  plants,  not  induded  in  group  three. 

Groap  5.  The  operation,  including  eonstmction  and  repair,  of  telephone 
lines  and  wires  for  the  purposes  of  the  businees  of  a  telephone  eompaBy,  or 
uaed  or  to  be  used  in  eomieetion  with  its  business,  when  constructed  or 
operated  by  the  company. 

Group  6.  The  operation,  including  eonstruction  and  rqiair,  of  telegrapli 
lines  and  wires  for  the  purposes  of  the  business  of  a  telegraph  company,  or 
used  or  to  be  used  in  connection  with  its  business,  when  constructed  or  oper- 
ated by  the  company. 

Group  7.  Construction  or  repair  of  tdegraph  and  telephone  lines  not 
included  in  groups  five  and  six. 

Group  8.  The  operation  within  or  without  the  state,  including  repair,  of 
vessels  other  than  vessels  of  other  states  or  countries  used  in  into-state  or 
foreign  commerce,  when  operated  or  repaired  by  the  company;  marine 
wrecking. 

Group  9.  Shipbuilding,  including  construction  and  repair  in  a  ship-yard  or 
elsewhere,  not  included  in  group  eight. 

Group  10.  Lcmgshore  work,  including  the  loading  or  unloading  of  cargoes 
or  parts  of  cargoes  of  grain,  coal,  ore,  freight,  general  merdbandise,  lumber 
or  other  products  or  materials,  or  moving  or  handling  the  same  on  any  dock, 
platform  or  place,  or  in  any  warehouse  or  other  place  of  storage. 

Group  11.  Dredging,  subaqueous  or  caisson  construction  or  repair,  and  pile 
driving. 

Group  12.  Construction,  installation,  repair  or  operation  of  electric  light 
and  electric  power  lines,  dynamos,  or  appliances,  and  power  transmission 
lines. 

Group  13.  Paving;  road  building,  curb  and  sidewalk  construction  or  repair; 
sewer  and  subway  construction  or  repair,  work  under  ccHnpressed  air,  excava- 
tion, tunnelling  and  shaft  sinking,  well  digging,  laying  and  repair  of  under- 
grround  pipes,  cables  and  wires;  grave  digging;  undertaking ;  landscape  gar- 
dening;  planting ^  moving ^  trimming  and  care  of  trees  and  tree  surgery,  not 
included  in  other  groups;  street  cleaning,  ashes,  garbage  or  snow  removal; 
garbage  sorters;  operation  of  wat«r  works. 

Group  14.  Lumbering;  logging,  river-driving,  rafting,  booming,  saw  mills, 
bark  mills;  shingle  mills,  lath  mills,  lumber  yards;  manufacture  of  veneer 
and  of  excelsior;  manufacture  of  barrels,  kegs,  vata,  tubs,  stavee,  spokes,  or 
headings. 

Group  15.  Pulp  and  paper  mills. 

(tronp  16.  Manufacture  of  furniture,  interior  woodwork,  organs,  pianos, 
piano  actions,  canoes,  small  boats,  coffins,  wicker  and  rattan  ware;  upholster- 
ing ;  manufacture  of  mattresses  or  bed  springs. 

Group  17.  Planing  mills,  sash  and  door  factories,  manufacture  of  wooden 
and  corrugated  paper  boxes,  cheese  boxes,  mouldings.  %vindow  and  door  MTeenft, 
window  shades,  carpet  sweepers,  wooden  toys,  wooden  articles  and  wares  or 
baskets;  cork  cutting. 
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Group  18.  Mining;  leducticn  of  ores  and  amelting;  preparation  of  metals 
or  minerals ;  oil  and  gas  wells. 

Group  19.  Quarries;  Band,  shale,  clay,  or  gravel  pits;  lime  kilns;  manufac- 
ture of  brick,  tile,  terra-cotta,  asbestos,  fire-proofing,  or  paving  blocks,  manu- 
facture of  cakiimi  carbide,  cement,  aspkalt  or  paving  material ;  stone  crushing 
or  grinding;  C9al  yards. 

Group  20.  Manufacture  of  glass,  glass  products,  glassware,  porcelain  or 
pottery. 

Group  21.  Iron,  steel  or  metal  foundries;  rolling  mills;  manufacture  of 
castings,  forginga,  hea^-y  engines,  locomotives,  machinery,  safes,  anchors, 
caUes,  rails,  shafting,  wires,  tubing,  pipes,  sheet  metal,  boilers,  furnaces, 
st<oves,  structural  steel,  iron  or  metal;  machine  shops  including  repairs. 

6roup  22.  Operation  and  repair  of  stationary  engines  and  boilers,  freight 
and  passenger  elevators,  not  included  in  other  groups;  window  cleaning; 
erection,  removal  or  repair  of  awnings;  heating  and  lighting. 

Group  23.  Manufacture  of  small  castings  or  forgings,  metal  wares,  instru- 
ments, utensils  and  articles,  hardware,  nails,  wire  goods,  screws,  bolts,  metal 
beds,  sanitary,  water,  gas  or  electric  fixtures,  light  machines,  typewriters,  cash 
registers,  adding  machines,  carriage  mountings,  bicycles,  metal  toys,  tools, 
cutlery,  instruments,  photographic  cameras  and  supplies,  sheet  metal  products, 
buttons;  jewelry;  gold,  silver  and  plated  ware;  articles  of  bone,  ivory  and 
sheU. 

Group  24.  Manufacture  of  agricultural  implements,  threshing  machines, 
traction  engines,  wagons,  carriages,  sleighs,  vehicles,  automobiles,  motor 
trudcs,  toy  wagons,  sleighs  or  baby  carriages ;  blacksmiths ;  horse-shoers. 

Group  25.  Manufacture  of  [explosives  and  dangerous  chemicals,  corrosive 
acids  or  salts,]  ammonia,  [gasoline,]  petroleiun,  petroleum  pr(xlucts,  cellu* 
loid,  [gas]  pyroxylin  or  the  compounds  of  pyroxylin  or  pyroxylin  plastics, 
gases,  charcoall,2  or  artificial  ice,  and  the  manufacture,  storing  or  handling 
of  explosives  and  damgerous  chemicals,  corrosive  acids  or  salts,  gasoline, 
petroleum,  gun  powder  or  ammunition;  laboratories;  ice  harvesting,  ice  stor- 
age and  ice  distribution. 

Group  2%.  Manufacture  of  paint,  color,  varnish,  oil,  japans,  turpentine, 
printing  and  other  ink,  {Hrinters'  rollers,  tar,  tarred,  pitched  or  asphalt  paper. 

Group  27.  Distilleries,  bi*ewerie8;  manufacture  of  spirituous  or  malt  liquors, 
alcohol,  wine,  mineral  water  or  soda  waters ;  bottling. 

Group  28.  Manufacture  of  drugs  and  chemicals,  not  specified  in  group 
twenty-five,  medicines,  dyes,  extracts,  pharmaceutical  or  toilet  preparations, 
soaps,  candles,  perfumes,  non-corrosive  acids  or  chemical  preparations,  fer- 
tilisers, including  garbage  or  sewerage  disposal  plants;  disinfecting;  shoe 
blacking  or  polish. 

Group  29.  Milling;  manufacture  of  cereals  or  cattle  foods;  war^iousing; 
storage  of  all  kinds  and  storage  for  hire;  operation  of  grain  elevators. 

Gronp  30.  Packing  houses,  meat  markets,  wholesale  groceries;  fish  markets; 
plantinff,  cultivating  amd  harvesting  of  oysters,  clams  or  other  sea^  foods; 
poultry  markets;  abattoirs,  manufacture  or  preparation  of  meats  or  meat 
products  or  glue,  gelatine,  paste  or  wax. 

Group  31.  Tanneries. 

Group  32.  Furriers;  manufacture  of  leather  goods  and  products,  belting. 
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saddlery,  harness,  trunks,  valises,  boots,  shoes,  gloves,  umbrellas,  rubber  goods, 
rubber  shoes,  tubing,  tires  or  hose. 

Group  33.  Canning  or  preparation  of  fruit,  vegetables,  fish  or  food  stufTs; 
pickle  factories  and  sugar  refineries;  manufacture  of  dairy  products. 

Group  34.  Hotels  hamng  fifty  or  more  rooms;  [B]  bakeries,  including 
manufacture  of  crackers  and  biscuits,  manufacture  of  confecticmery,  spices  or 
condiments. 

Group  35.  Manufacture  of  tobacco,  cigars,  cigarettes  or  tobacco  products. 

Group  36.  Manufacture  of  cordage,  ropes,  fibre,  brooms  or  brushes;  manilla 
or  hemp  products. 

Group  37.  Flax  mills;  manufacture  of  textiles  or  fabrics,  spinning,  weaving 
and  knitting  manufactories;  manufacture  of  yam,  thread,  hosiery,  cloth, 
blankets,  carpets,  canvas,  bags,  shoddy  or  felt. 

Group  38.  Manufacture  of  men's  or  women's  clothing,  white  wear,  shirts, 
collars,  corsets,  hats,  caps,  furs  or  robes,  or  other  articles  from  textiles  or 
fabrics. 

Group  39.  Power  laimdries;  dyeing,  cleaning  or  bleaching. 

Group  40.  Printing,  engraving,  photo-engraving,  stereotyping,  electrotyping, 
lithographing,  embossing;  manufacture  of  moving  picti!^re  machines  and  films; 
manufacture  of  stationery,  paper,  cardboard  boxes,  bags  or  wall-paper;  and 
book-binding. 

Group  41.  The  operation,  otherwise  than  on  tracks,  on  streets,  highways, 
or  elsewhere  of  cars,  trucks,  wagons  or  other  vehicles  and  rollers  and  engines, 
propelled  by  steam,  gas,  gasoline,  electric,  mechanical  or  other  power  or  drawn 
by  horses  or  mules;  life  saving  stations  and  lifegwfrds;  public  garages,  livery, 
boarding  or  sales  stables,  movers  of  all  kinds;  operation  of  hand  trucks;  trans- 
portation of  goods  on  rollers;  manufacture  and  operation  of  aeroplanes  or 
other  air  craft. 

Group  42.  Stone  cutting  or  dressing;  marble  works;  manufacture  of  arti- 
fiscal  stone;  steel  building  and  bridge  conatruction  or  repair;  installation  or 
repair  of  elevators,  fire  escapes,  boilers,  engines  or  heavy  machinery;  bride- 
laying,  tile-laying,  mason  work,  stone-setting,  concrete  work,  plastering;  and 
manufacture  of  concrete  blocks;  structural  carpentry;  painting,  papering,  pic- 
ture hanging,  glazing,  decorating  or  renovating;  sheet  metal  work;  roofing; 
construction,  repair  and  demolition  of  buildings,  bridges  and  other  structures; 
blasting;  maintenance  and  care  of  buildings;  salvage  of  buildings  or  contents; 
plumbing,  sanitary  lighting  or  heating  installation  or  repair;  installation  and 
covering  of  pipes  or  boilers;  jimk  dealers. 

Group  43.  Any  employment  enumerated  in  the  foregoing  groups  and  carried 
on  by  the  state  or  a  municipal  corporation  or  other  subdivision  thereof,  not- 
withstanding the  definition  of  the  term  "  employment "  in  subdivision  five  of 
section  three  of  this  chapter. 

Group  44.  Employment  as  a  keeper,  guard,  nurse  or  orderly  in  a  prison, 
reformatory,  insane  asylum  or  hospital  maintained  or  operated  by  the  state 
or  municipal  corporation  or  other  subdivision  thereof,  notwithstanding  the 
definitions  of  the  terms  "employment,"  "employer**  or  "employee"  in  sub- 
division five  of  section  three  of  this  chapter. 

Any  employer  not  carrying  on  one  of  the  employments  enumerated  in  this 
section,  or  who  carrying  on  one  of  such  employments  has  in  his  employ  an 
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employee  not  included  within  the  term  "  employee "  as  defined  by  section 
three  of  this  chapter,  and  the  employees  of  any  such  employer  bxslj,  by  their 
joint  election,  elect  to  become  subject  to  the  provisions  of  this  chapter  in  the 
manner  hereinafter  provided.  Such  election  on  the  part  of  the  employer  shall 
be  made  by  posting  notices  thereof  about  the  place  where  the  workmen  are 
employed,  in  a  manner  to  be  prescribed  by  rules  to  be  adopted  by  the  commis- 
sion, and  by  filing  with  the  commission  a  written  statement,  in  a  form  to  be 
prescribed  by  the  commission,  to  the  effect  that  he  accepts  the  provisions  of 
this  chapter  and  that  he  adopts  subject  to  the  approval  of  the  conmiission 
one  of  the  methods  of  securing  compensati<m  to  his  employees  prescribed  in 
section  fifty  of  this  chapter  which,  when  so  filed  with  and  approved  by  the 
conunission  as  to  form  and  method  of  securing  compensation  shall  operate 
to  subject  him  to  the  provisions  of  this  chapter  and  of  all  acts  amendatory 
thereof  for  the  period  of  one  year  from  the  date  of  such  approval,  and  there- 
after without  further  act  on  his  part  for  successive  terms  of  one  year  each, 
unless  such  employer  shall,  at  least  sixty  days  prior  to  the  expiration  of  such 
first  or  any  succeeding  year,  file  with  the  commission  a  notice  in  writing  that 
he  withdraws  his  election. 

Any  employee  in  the  service  of  any  such  employer  shall  be  deemed  to  have 
accepted,  and  shall  be  subject  to  the  provisions  of  this  chapter  and  any  act 
amendatory  thereof,  if,  at  the  time  of  the  accident  for  which  liability  is 
claimed,  the  employer  charged  with  such  liability  has  not  withdrawn  his 
election  and  the  employee  shall  not  at  the  time  of  entering  into  his  contract 
of  hire  have  given  to  his  employer  notice  in  writing  that  he  elects  not  to  be 
subject  to  the  provisions  of  this  chapter  and  filed  a  copy  thereof  with  the 
commission,  or  in  the  event  that  such  contract  for  hire  was  made  in  advance 
of  the  election  of  the  employer,  such  employee  shall  not  have  given  to  his 
employer  iind  filed  with  the  commission  within  twenty  days  after  such  election 
notice  in  writing  that  he  elects  not  to  be  subject  to  such  provisions. 

A  minor  employee  shall  be  deemed  sui  juris  for  the  purpose  of  making  such 
an  election. 

The  rights  and  remedies,  benefits  and  liabilities  of  an -employer  or  employee 
so  electing  to  become  subject  to  the  provisions  of  this  chapter  shall  thereupon 
become  the  same  as  they  would  have  been  had  they  been  engaged  in  one  of 
the  occupations  or  employments  enumerated  herein  and  the  words  employer 
or  employee  wherever  they  appear  in  this  chapter  shall  be  construed  as  includ- 
ing an  employer  or  employee  who  has  so  elected  to  become  subject  to  its 
provisions. 

I  3).  Definitions.  As  used  in  this  chapter,  1.  '^ Hazardous  employment" 
means  a  work  or  occupation  described  in  section  two  of  this  chapter. 

2.  **  Commission  "  means  the  state  industrial  commission,  as  constituted  by 
^8  chapter.  ' 

3.  **  Employer,"  except  when  otherwise  expressly  stated,'  means  a  person, 
partnership,  association,  corporation,  and  the  legal  representatives  of  a 
deceased  employer,  or  the  receiver  or  trustee  of  a  person,  partnership,  associa- 
tion or  corporation,  employing  workmen  in  hazardous  employments  including 
the  state  and  a  municipal  corporation  or  other  political  subdivision  thereof. 

4.  "Employee"  means  a  person  engaged  in  one  of  the  occupations  enu- 
merated in  section  two  or  who  is  in  the  service  of  an  employer  whose  principal 


Digitized  by  VjOOQIC 


32  Xew  Yoek  State  Industkial  Commission 

business  is  that  of  carrying  oa  or  conducting  a  hazardous  employment  upon  the 
premises  or  at  the  plant,  or  in  the  cflFurse  of  his  em{^oyment  awaj  from  tiie 
plant  oi  his  employer;  and  shall  not  include  farm  laborers  or  domestic 
servants. 

5.  ^  Employment "  includes  emplo3mMnt  only  in  a  trade,  businesB  or  oeeu- 
pation  carried  on  by  the  employer  for  pecuniary  gain,  or  in  oamiecti»n  there' 
with,  eoEoept  where  the  employer  and  his  employees  have  by  their  joint  election 
elected  to  become  subject  to  the  provisions  of  this  chapter  as  provided  in 
section  two. 

6.  ''  Compensation "  means  the  money  allowance  payable  to  an  employee 
or  to  his  dependents  ae  provided  for  in  this  chapter,  and  includes  funeral 
baie#ts  provided  therein. 

7.  "  Injury  "  and  **  personal  injury  "  mean  only  accidental  injuries  ariaing 
out  of  and  in  the  course  of  employment  and  such  disease  or  infection  as  may 
naturally  and  unavoidably  result  therefrom. 

S*.  "  Death  "  when  mentioned  as  a  basis  for  the  ri^t  to  compensaticni  means 
only  death  resulting  from  such  injury. 

9.  "  Wages  "  means  the  money  rate  at  which  the  service  rendered  is  recom- 
pensed under  the  contract  of  hiring  in  force  at  the  time  of  the  accident,  includ- 
ing the  reasonable  value  of  board,  rent,  housing,  lodging  or  similar  advantage 
received  from  the  employer. 

10.  "  State  fund  "  means  the  state  insurance  fund  provided  for  in  article  five 
of  this  chapter. 

11.  "  Child  "  shall  inelude  a  posthumous  child  [and]  a  child  l^ally  adopted 
prior  to  the  injury  of  the  onployee ;  and  a  step-child  or  acknowledged  iUegiti- 
mate  child  dependent  upon  the  deceased. 

12.  *'  Insurance  carrier  "  shall  include  the  state  fund,  stock  oorporatiens  or 
mutual  associations  with  which  employers  have  insured,  and  enaployera  per- 
mitted  to  pay  compensation  directly  under  the  provisions  of  subdivision  three 
of  section  fifty. 

13.  "  Manufacture,"  *'  construction,"  "  operation  "  and  *'  installation  "  shall 
include  "  repair,"  "  demolition  "  and  '*  aiteration  "  cmd  9haU  inelwie  all  tcorit 
done  in  connection  with  ike  repair  of  plantSj  buildings,  grommds  and 
approaches  of  all  places  where  any  of  the  hazard<ms  emploifments  are  being 
carried  on,  operated  or  conducted, 

f  2.  Secti<«  twelve  of  such  chapter  as  re-enacted  by  chapter  lorty-ooe  of 
the  laws  of  nineteen  hundred  and  fourteen  is  hereby  amended  to  read  as 
follows : 

§  12.  Compensation  not  allowed  for  first  two  weeks.  No  compensation  shall 
be  allowed  for  the  first  fourteen  days  of  disability,  except  the  benefits  provided 
for  in  section  thirteen  of  this  diapter,  provided,  however,  that  in  case  the 
injury  results  in  disability  of  more  than  forty-nine  days  the  compensation 
shall  be  allowed  from  the  date  of  the  disability. 

f  3.  Section  fifteen  of  such  chapter,  as  re-enacted  by  chapter  forty-oae  ol 
tJie  laws  of  nineteen  hundred  and  fourteen,  and  amended  by  chapter  six  hua- 
dred  and  fifteen  fA  the  laws  of  nineteen  huadred  and  fifteen,  and  chapter  six 
hundred  and  twenty- two  of  the  laws  of  nineteen  hundred  and  sixteen,  is  hsrchy 
amended  to  read  as  follows: 

f  15.  Schedule  in  case  of  disability.  The  following  schedule  of  eompenaatioD 
is  hereby  established: 
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1.  Total  permanent  diMbility.  In  case  of  total  disability  adjudged  to  be 
permanent  sixty-six  and  two  tliirds  per  centum  of  the  average  weekly  wages 
shall  be  paid  to  the  employee  during  the  continuance  of  such  total  disability. 
Loss  of  beih  kands,  or  both  arms,  or  both  feet,  or  both  legs,  or  both  eyes,  or 
of  any  two  thereof  shall,  in  the  absence  of  conclusive  proof  to  the  contrary, 
constitute  permanent  total  disability.  In  all  other  case  permanent  total  dis- 
ability shall  be  determined  in  accordance  with  the  facts. 

2.  Temporary  total  disability.  In  case  of  temporary  total  disability,  sixty- 
six  and  two-thirds  per  centum  of  the  average  weekly  wages  shall  be  paid 
to  the  employee  during  the  continuance  thereof,  but  not  in  excess  of  three 
thousand  Ave  hundred  dollars,  except  as  otherwise  provided  in  this  chapter. 

3.  Permanent  partial  disability.  In  case  of  disability  partial  in  character 
but  permanent  in  quality  the  compensation  shall  be  sixty-six  and  two-thirds 
per  centmn  of  the  average  weekly  wages  and  shall  be  paid  to  the  employee 
for  the  period  named  in  the  8che<lule,  as  follows: 

Thumb.    For  the  loss  of  a  thumb,  sixty  weeks. 

First  finger.  For  the  loss  of  a  first  finger,  commonly  called  index  finger, 
forty-six  wedcs. 

Se<*ond  finger.    For  the  loss  of  a  second  finger,  thirty  weeks. 

Third  finger.     For  the  loss  of  a  third  finger,  twenty-five  weeks. 

Fourth  finger.  For  the  loss  of  a  fourth  finger,  commonly  called  the  little 
finger,  fifteen  weeks. 

Phalange  of  thumb  or  finger.  The  loss  of  the  first  phalange  of  the  thumb 
or  finger  shall  be  considered  to  be  equal  to  the  loss  of  one-half  of  such  thumb 
or  finger,  and  compensation  shall  be  one-half  of  the  amount  above  specified. 
The  loss  of  more  than  one  phalange  shall  be  considered  as  the  loss  of  the 
entire  thiunb  or  finger  CI .  Where  the  injury  results  in  the  loss  of  more  than 
one  fingery  compensation  therefor  may  he  awarded  for  the  proportionate  loss  of 
the  use  of  the  hand  thereby  occasioned;  provided,  however,  that  in  no  case 
shall  Cthe  amount  received!  the  compensation  awarded  for  more  than  one 
finger  exceed  the  amount  provided  in  this  schedule  for  the  loss  of  a  hand. 

Great  toe.    For  the  loss  of  a  great  toe,  thirty -eight  weeks. 

Other  toes.  For  the  loss  of  one  of  the  toes  other  than  the  great  toe,  sixteen 
weeks. 

Phalange  of  toe.  The  loss  of  the  first  phalange  of  any  toe  shall  be  con- 
aidered  to  be  equal  to  the  loss  of  one-half  of  said  toe,  and  the  compensation 
shall  be  one-half  of  the  amount  specified.  The  loss  of  more  than  one  phalange 
ahall  be  considered  as  the  loss  of  the  entire  toe.  Where  the  injury  results  in 
the  loss  of  more  tham>  one  toe  compensation  therefor  may  he  awarded  for  the 
proportionate  loss  of  the  use  of  the  foot  thereby  occasioned,  provided,  however, 
that  in  no  case  shall  the  compensation  awarded  for  more  than  one  toe  exceed 
the  amount  provided  in  this  schedule  for  the  loss  of  the  foot. 

Hand*    The  loss  of  a  hand,  two  hundred  and  forty -four  weeks. 

▲rm.    Por  the  loss  of  an  arm,  three  hundred  and  twelve  weeks. 

Faoi.    Par  the  loss  d  a  foot,  two  hundred  and  five  wecka. 

Lei^    Far  the  Iom  ef  a  leg,  two  hnmdred  and  eighty-eiglrt  weeks. 

^e.    For  tke  loas  ol  an  eye,  one  hnndred  and  twenty-eight  weeks. 
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Loss  of  use.  Permanent  loss  of  the  use  of  a  hand;  aim,  foot,  leg,  eye, 
thumb,  finger,  toe  or  phalange,  shall  be  considered  as  the  equivalent  of  the 
loss  of  such  hand,  arm,  foot,  leg,  eye,  thumb,  finger,  toe  or  phalange. 

Partial  loss  and  partial  loss  of  use.  For  the  partial  loss  or  the  partial  loss 
of  the  use  of  a  hand,  arm,  foot,  leg  or  eye,  compensation  therefor  may  he 
awarded  for  the  proportionate  loss  or  proportionate  loss  of  the  use  of  such 
hand,  arm,  foot,  leg  or  eye. 

Amputations.  Amputation  between  the  elbow  and  the  wrist  shall  be  con- 
sidered as  the  equivalent  of  the  loss  of  a  hand.  Amputation  between  the  knee 
and  the  ankle  shall  be  considered  as  the  equivalent  of  the  loss  of  a  foot. 
Amputation  at  or  above  the  elbow  shall  be  considered  as  the  loss  of  an  arm. 
Amputation  at  or  above  the  knee  shall  be  considered  as  the  loss  of  the  leg. 

The  compensation  for  the  foregoing  specific  injuries  shall  be  in  lieu  of  all 
other  compensation,  except  the  benefits  provided  in  section  thirteen  of  this 
chapter. 

In  case  of  an  injury  resulting  in  serious  facial  or  head  disfigurement  the 
commission  may  in  its  discretion,  make  such  award  or  compensation  as  it  may 
deem  proper  and  equitable,  in  view  of  the  nature  of  the  disfigurement,  but 
not  to  exceed  three  thousand  five  hundred  dollars. 

Other  cases.  In  all  other  cases  in  this  class  of  disability,  the  compensation 
shall  be  sixty-six  and  two-thirds  per  centum  of  the  difference  between  his 
average  w^eekly  wages  and  his  wage-earning  capacity  thereafter  in  the  same 
employment  or  otherwise,  payable  during  the  continuance  of  such  partial  dis- 
ability, but  subject  to  reconsideration  of  the  degree  of  such  impairment  by  the 
commission  on  its  own  motion  or  upon  application  of  any  party  in  interest. 

4.  Temporary  partial  disability.  In  case  of  temporary  partial  disability, 
except  the  particular  cases  mentioned  in  subdivision  three  of  this  section,  an 
injured  employee  shall  receive  sixty-six  and  two-thirds  per  centmn  of  the 
difference  between  his  average  weekly  wages  and  his  wage-earning  capacity 
thereafter  in  the  same  employment  or  otherwise  during  the  continuance  of 
such  partial  disability,  but  not  to  exceed  when  combined  with  his  decreased 
earnings  the  amount  of  wages  he  was  receiving  prior  to  the  injury,  and  not 
to  exceed  in  total  the  sum  of  three  thousand  five  hundred  dollars,  except  as 
otherwise  provided  in  this  chapter. 

5.  Limitation.  The  compensation  payment  under  subdivisions  one,  two  and 
four  and  under  subdivision  three  except  in  case  of  the  loss  of  a  hand,  arm, 
foot,  leg  or  eye,  shall  not  exceed  fifteen  dollars  per  week  nor  be  less  than  five 
dollars  per  week;  the  compensation  payment  under  subdivision  three  in  case 
of  the  loss  of  a  hand,  arm,  foot,  leg  or  eye,  shall  not  exceed  twenty  dollars  per 
week  nor  be  less  than  five  dollars  a  week;  provided,  however,  that  if  the 
employee's  wages  at  the  time  of  injury  are  less  than  five  dollars  per  wedc 
he  shall  receive  his  full  weekly  wages. 

6.  Previous  disability.  The  fact  that  an  employee  has  suffered  previous 
disability  or  received  compensation  therefor  shall  not  preclude  him  from 
compensation  for  a  later  injury  nor  preclude  compensation  for  death  resulting 
therefrom;  but  in  determining  compensation  for  the  later  injury  or  death  his 
average  weekly  wages  shall  be  such  sum  as  will  reasonably  represent  his 
earning  capacity  at  the  time  of  the  later  injury,  provided,  however,  that  an 
employee  who  is  suffering  from  a  previous  disability  shall  not  receive  oompen- 
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sation  for  a  later  injury  in  excess  of  the  compensation  allowed  for  such  injury 
when  considered  by  itself  and  not  in  conjunction  with  the  previous  disability. 

7.  Permanent  total  disability  after  permanent  partial  disability.  If  an 
employee  who  has  previously  incurred  permanent  partial  disability  through 
the  loss  of  one  hand,  one  arm,  one  foot,  one  leg,  or  one  eye.  Incurs  permanent 
total  disability  through  the  loss  of  another  member  or  organ,  he  shall  be  paid, 
in  addition  to  the  compensation  for  permanent  partial  disability  provided  in 
this  section  and  after  the  cessation  of  the  pa3rments  for  the  prescribed  period 
of  weeks  special  additi<Mial  compensation  for  the  remainder  of  his  life  to  the 
amount  of  sixty-six  and  two-thirds  per  centum  of  the  average  weekly  wage 
earned  by  him  at  the  time  the  total  permanent  disability  was  incurred.  Such 
additional  compensation  shall  be  paid  out  of  a  special  fund  created  for  such 
purpose  in  the  following  manner:  The  insurance  carrier  shall  pay  to  the  state 
treasurer  for  every  case  of  injury  causing  death  in  which  there  are  no  persons 
entitled  to  compensation  the  sum  of  one  hundred  dollars.  The  state  treasurer 
shall  be  the  custodian  of  this  special  fund,  and  the  conunission  shall  direct 
the  distribution  thereof. 

f  4.  Section  twenty  of  such  chapter  as  re-enacted  by  chapter  forty-one  of 
the  laws  of  nineteen  hundred  and  fourteen  and  amended  by  chapter  one  hun- 
dred and  sixty-seven  of  the  laws  of  nineteen  hundred  and  fifteen  is  hereby 
amended  to  read  as  follows : 

f  20.  Determination  of  claims  for  compensation.  At  any  time  after  the 
expiration  of  the  first  fourteen  days  of  disability  on  the  part  of  an  injured 
employee,  or  at  any  time  after  his  death,  a  claim  for  compensation  may  be 
preeented  to  the  employer  and  if  rejected  or  if  within  ten  days  after  presenta- 
tion, a  report  containing  an  agreement  for  compensation  be  not  made  and  filed 
with  the  conunission  as  provided  by  this  section,  the  claim  .may  be  presented 
to  the  commission.  The  conunission  shall  have  full  power  and  authority  to 
determine  all  questions  in  relation  to  the  payment  of  claims  presented  to  it 
for  compensation  under  the  provisions  of  this  chapter.  The  commission  shall 
make  or  cause  to  be  made  such  investigation  as  it  deems  necessary,  and  upon 
application  of  either  party,  shall  order  a  hearing,  and  within  thirty  days  after 
a  claim  for  compensation  is  submitted  under  this  section,  or  such  hearing 
closed,  shall  make  or  deny  an  award,  determining  such  claim  for  compensation, 
and  file  the  same  in  the  office  of  the  commission  [,  together  with  a  statement 
of  its  conclusion  of  fact  and  rulings  of  law].  The  commission  may  before 
making  an  award,  require  the  claimant  to  appear  before  an  arbitration  com- 
mittee appointed  by  <it  and  consisting  of  one  representative  of  employees,  one 
representative  of  employers,  and  either  a  member  of  the  commission  or  a 
person  specially  deputized  by  the  conunission  to  act  as  chairman,  before  which 
the  evidence  in  regard  to  the  claim  shall  be  adduced  and  by  which  it  shall  be 
considered  and  reported  upon.  Immediately  after  such  filing  the  commission 
shall  send  to  the  parties  a  copy  of  the  decision.  Upon  a  hearing  pursuant  to 
this  section  either  party  may  present  evidence  and  be  represented  by  counsel. 
The  decision  of  the  commission  shall  be  final  as  to  all  questions  of  fact,  and, 
except  as  provided  in  section  twenty-three,  as  to  all  questions  of  law.  When 
a  claim  is  presented  to  an  employer,  and  the  employer  and  employee,  or  in  case 
of  death,  his  principal  dependent,  enter  into  an  agreement  for  the  payment 
of  compensation  therefor  pursuant  to  this  chapter,  a  joint  report  of  such 


Digitized  by  VjOOQIC 


36  Xew  Yqbk  State  Industeiajl  Commission 

claim  containing  audi  agreement  shall  be  made  to  the  commisaioa  upon  a  fonn 
prepared  by  it  and  signed  by  the  employer  and  employee,  or  in  case  of  death 
his  principal  dependent.  The  commisaAon  shall  eyamlne  sudi  report  and 
approve  the  same  when  the  terms  are  strictly  in  aeeordance  with  tUs  chapter 
and  such  approval  shall  constitute  an  award.  However,  the  eommiasion  may 
make  an  award  in  the  manner  {Hrovided  in  this  section  in  any  case,  and  if  the 
terms  of  the  award  vary  from  the  joint  report,  the  employer  shall  comply 
with  the  award.  In  case  of  unfair  dealing  or  ol  bad  faith  on  the  part  of  the 
employer  under  this  section,  the  commission  may  impose  a  penalty  of  not  more 
than  ten  per  centum  of  the  award. 

I  5.  Section  twenty- three  of  such  chapter  as  re-enacted  by  chapter  forty-one 
of  the  laws  of  nineteen  hundred  and  fourteen  and  as  amended  by  chapter  six 
himdred  and  twenty-two  of  the  laws  of  nineteen  hundred  and  sixteen  is  hereby 
amended  to  read  as  follows: 

f  23.  Appeals  from  the  conunisaion.  An  awaxd  or  decision  of  the  oommia- 
sion  shall  be  final  and  conclusive  upon  all  questicms  within  its  jurisdiction, 
as  against  the  st^ite  fund  or  between  the  parties,  unless  [within  thirty  days 
after  a  copy  of  such  award  or  decision  has  been  sent  to  the  parties,  an  appeal 
be  taken  to  the  appellate  division  of  the  supreme  court  of  the  third  depart- 
ment] reversed  or  modified  on  appeal  therefrom  a-a  hereinafter  provided. 
Within  thirty  days  after  notice  of  the  filing  of  the  oicard  or  the  decitiim  of 
the  commission  has  been  sent  to  the  parties  an  appeal  may  be  tmken  to  the 
appellate  division  of  the  supreme  cottrt,  third  departme^it,  from  such  award  or 
decision  by  any  party  in  interest  including  an  employer  insured  in  the  state 
fund.  If  notice  of  such  appeal  is  served  upon  the  commission,  the  oommismon 
shall  u)ithin  thirty  days  thereafter  serve  upon  the  parties  in  interest  a  state- 
ment of  its  conclusions  of  fact  and  rulings  of  law  in  such  case.  -  The  commis- 
sion may  also,  in  its  discretiim,  [on  the  application  of  either  party]  certify 
to  such  appellate  division  of  the  supreme  court,  questions  of  law  involved  in 
its  decision.  Such  appeals  and  the  questions  so  certified  shall  be  heard  in  a 
summary  manner  and  shall  have  precedence  over  all  other  civil  cases  in  such 
court.  The  commission  shall  be  deemed  a  party  to  every  such  appeal,  and 
the  attorney-general,  without  extra  compensation,  shall  represent  the  commis- 
sion thereon.  An  appeal  may  also  be  taken  to  the  court  of  i^^peals  in  all 
cases  where  the  decision  of  the  appellate  division  is  not  unanimous  and  by  the 
consent  of  the  appellate  division  or  a  judge  of  the  court  of  appeals  where  the 
decision  of  the  appellate  division  is  unanimous  in  the  same  nianner  and  sub- 
ject to  the  same  limitations  not  inconsistent  herewith  as  is  now  provided  in 
civil  actions.  It  shall  not  be  neiessary  to  file  exceptions  to  the  rulings  of  the 
commission.  The  commission  shall  not  be  required  to  file  a  bond  upon  an 
appeal  by  it  to  the  court  of  appeals.  Otherwise  such  appeals  shall  be  subject 
to  the  law  and  practice  applicable  to  appeals  in  civil  actions.  Upon  [the] 
final  determination  of  such  an  appeal,  the  commission  shall  [make  an  award 
or  decision]  enter  an  order  in  accordance  therewith. 

S  6.  Section  twenty-four  of  such  chapter  as  re-enacted  by  chapter  forty-one 
of  the  lows  of  nineteen  hundred  and  fourteen  is  hereby  amended  to  read  as 
follows: 

f  24.  Costs  and  fees.  If  the  commission  or  the  court  before  which  any 
proceedings  for  compensation  or  eoncerning  an  award  of  oompenaation  have 
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been  broagbt,  under  this  chapter,  determines  that  such  proceeding  have  not 
been  so  brought  upon  reasonable  ground,  it  shall  a^Sisess  the  whole  cost  of  the 
proceedings  upon  the  party  who  has  so  brought  them.  Claims  for  legal 
serviees  in  connection  with  any  claim  arising  under  this  chapter,  and  claims  for 
services  or  treatm^it  rendered  or  supplies  furnished  pursuant  to  section 
thirteen  of  this  chapter,  shall  not  be  enforceable  unless  approved  by  the  eom- 
misaion.  If  so  approved,  such  claim  or  claims  shall  become  a  lien  upon  the 
compensation  awarded,  but  shall  be  paid  therefrom  only  in  the  maimer  fixed 
by  the  commission.  In  case  an  award  t«  affirmed  upon  an  appeal  to  the 
appellate  division,  the  same  shall  be  papable  icith  interest  thereon  from  the 
date  toh^n  said  award  was  made  by  the  commission. 

§  7.  Section  twenty-seven  of  such  chapter  as  re-enacted  by  chapter  forty- 
one  of  the  laws  of  nineteen  hundred  and  fourteen  and  as  amended  by  chapter 
aix  hundred  and  twenty-two  of  the  laws  of  nineteen  hundred  and  sixteen  is 
kereby  anended  to  read  as  follows : 

i  27.  Depositing  future  payments.  If  an  award  under  this  chapter  requires 
payment  of  death  benefits  or  other  compensation  by  an  [employer  of  an 
insurance  eorporationj  insurance  carrier  or  employer  in  periodical  pay- 
ments £,  and  the  nature  of  the  injury  nuikes  it  possible  to  compute  the  present 
▼alue  of  all  future  payments  with  due  regard  for  life  contingencies!,  the  com- 
mission BMiy,  in  its  discretion,  at  any  time,  any  provision  of  this  chapter  to 
the  contrary  notwithstanding,  compute  and  permit  or  require  to  be  paid  into 
the  state  fund  an  amount  equal  to  the  present  value  of  all  unpaid  death  bene- 
fits or  other  compensation  in  cases  in  which  awards  are  made  for  total  perma- 
nent or  permanent  partial  disability  for  a  period  of  one  hundred  and  four 
weeks  or  more,  for  which  liability  exists,  together  with  such  additional  sum 
as  the  oommission  may  deem  necessary  for  a  proportionate  payment  of 
expenses  of  administering  the  fund  so  created.  The  moneys  so  paid  in  for  all 
death  benefits  or  other  compensation  to  constitute  one  aggregate  and  indi' 
visible  fund  [such  moneys  to  constitute  an  aggregate  trust  fundi ;  and  there- 
upon such  employer  or  insurance  carrier  [corporation!  shall  be  discharged 
from  any  further  liability  under  such  award  and  payment  of  the  same  as 
provided  by  this  chapter  shall  be  assimied  by  tlie  special  [trusti  fund  so 
created.  All  computations  made  by  the  commission  shall  be  upon  the  basis 
of  the  survivorship  annuitants*  table  of  mortality,  the  remarriage  tables  of 
the  Dutch  Royal  Insurance  Institution  and  interest  at  three  and  one-half  per 
centum  per  annum. 

[The  moneys  so  paid  into  this  fund  shall  constitute  an  aggregate  trust 
fund]  Buch  special  fund  [andl  shall  be  kept  separate  and  apart  from  all 
other  moneys  of  the  state  fund,  and  shall  not  be  liable  fur  any  losses  or 
expenses  of  administration  of  the  state  fund  other  than  the  expenHcs  involved 
in  the  administration  of- such  [trusti  special  fund,  t7or  shall  the  state  fund 
be  charged  with  the  losses  or  expenses  of  the  atffjrcgate  special  fund  beyond  the 
amount  of  such  special  fund. 

The  commission  may  in  like  manner,  in  Us  discretion,  commute  and  permit 
or  rehire  to  be  paid,  into  said  aggregate  special  fund,  by  one  or  moi'e  resolu- 
tions one  or  more  awards  computable  nnder  this  section. 

Any  portion  of  such  special  fund  may  pursuant  to  a  resolution  of  the  com- 
mission approved  by  the  superintendent  of  insurance  be  invested  in  any  of  the 
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securitiea  in  tohich  a  life  insurance  corporation  may  invest  its  assets  as  pro- 
vided in  section  one  hundred  of  the  insurance  law. 

f  8.  Section  twenty-nine  of  sueh  chapter,  as  re-enacted  by  chapter  forty-ono 
of  the  laws  of  nineteen  hundred  and  fourteen  and  amended  by  chapter  six 
hundred  and  twenty-two  of  the  laws  of  nineteen  hundred  and  sixteen,  is  her^y 
amended  to  read  as  follows: 

f  29.  Subrogation  to  remedies  of  employees.  If  an  employee  entitled  to 
compensation  under  this  chapter  be  injured  or  killed  by  the  negligence  or 
wrong  of  another  not  in  the  same  employ,  such  injured  employee,  or  in  case 
of  death,  his  dependents,  shall,  before  any  suit  or  any  award  [claim]  under 
this  chapter,  elect  whether  to  take  compensation  under  this  chapter  or  to 
pursue  his  remedy  against  such  other.  Such  elections  shall  be  evidenced  in 
such  manner  as  the  commission  may  by  rule  or  regulation  prescribe.  If  CheJ 
such  injured  employee,  or  in  case  of  death y  his  dependents,  elect  to  take  com- 
pensation under  this  chapter,  [the  cause  of  action  against  such  other  shall  be 
assigned]  the  awarding  of  compensation  shall  operate  as  an  assignment  of  the 
cause  of  action  against  such  other  to  the  state  for  the  benefit  of  the  state 
insurance  fund,  if  compensation  be  payable  therefrom,  and  otherwise  to  the 
person,  association,  corporation,  or  insurance  carrier  liable  for  the  payment  of 
such  compensation,  and  if  he  elect  to  proceed  against  such  other,  the  state 
insurance  fund,  person,  association,  corporation,  or  insurance  carrier,  as  the 
case  may  be,  shall  contribute  only  the  deficiency,  if  any,  between  the  amount 
of  the  recovery  against  such  other  person  actually  collected,  and  the  com- 
pensation provided  or  estimated  by  this  chapter  for  such  case.  Such  a  cause 
of  action  assigned  to  the  state  may  be  prosecuted  or  compromised  by  the 
commission.  A  compromise  of  any  such  cause  of  action  by  the  employee  or 
his  dependents  at  an  amount  less  than  the  compensation  provided  for  by  this 
chapter  shall  be  made  only  with  the  written  approval  of  the  commission,  if 
the  deficiency  of  compensation  would  be  payable  from  the  state  insurance 
fund,  and  otherwise  with  the  written  approval  of  the  person,  association, 
corporation,  or  insurance  carrier  liable  to  pay  the  same.  Wherever  an 
employee  is  killed  by  the  negligence  or  wrong  of  another  not  in  the  same 
employ  and  the  dependents  of  such  employee  entitled  to  compensation  under 
this  chapter  are  minors,  such  election  to  take  compensation  and  the  assign- 
ment of  the  cause  of  action  against  such  other  and  such  notice  of  election  to 
pursue  a  remedy  against  such  other  shall  be  made  by  such  minor,  or  shall  be 
made  on  behalf  of  such  minor  by  a  parent  of  such  minor,  or  by  his  or  her  duly 
appointed  guardian,  as  the  commission  may  determine  by  rule  in  each  case, 

§  9.  Section  fifty  of  such  chapter,  as  re-enacted  by  chapter  forty-one  of  the 
laws  of  nineteen  hundred  and  fourteen  and  amended  by  chapter  three  himdred 
and  sixteen  of  the  laws  of  nineteen  hundred  and  fourteen  and  chapter  six  hun- 
dred and  twenty-two  of  the  laws  of  nineteen  hundred  and  sixteen,  is  hereby 
amended  to  read  as  follows: 

§  50.  Security  for  payment  of  compensation.  An  employer  shall  secure 
compensation  to  his  employees  in  one  of  the  following  ways: 

1.  By  insuring  and  keeping  insured  the  pa3nnent  of  such  compensation  in 
the  state  fund,  or 

2.  By  insuring  and  keeping  insured  the  payment  of  such  compensation  with 
any  stock  corporation  or  mutual  association  authorized  to  transact  the  bust- 


Digitized  by  VjOOQIC 


The  Labor  Laws  of  1917  39 

nefts  of  workmen's  compensation  insurance  in  this  state.  If  insurance  be  so 
effected  in  such  a  corporation  or  mutual  association  the  employer  shall  forth- 
witli  file  with  the  commission,  in  form  prescribed  by  it,  a  notice  specifying  the 
name  of  such  insurance  corporation  or  mutual  association  and  such  informa- 
tion regarding  the  policies  as  the  commission  may  require. 

3.  By  furnishing  satisfactory  proof  to  the  commission  of  his  financial  ability 
to  pay  such  compensation  for  himself,  in  which  case  the  commission  may,  in 
its  discretion,  require  the  deposit  with  the  commission  of  securities  of  the 
kind  prescribed  in  section  thirteen  of  the  insurance  law,  in  an  amount  to  be 
determined  by  the  commission,  to  secure  his  liability  to  pay  the  compensation 
provided  in  this  chapter.  The  commisaion  may  also  require  an  agreement  on 
the  part  of  an  employer  to  pay  any  awards  commuted  under  section  twenty- 
seven  o  fthis  act  into  the  special  fund  of  the  state  fund,  <m  a  condition  of  his 
being  allowed  to  remain  uninsured  pursuant  to  this  section.  The  commission 
shall  have  the  authority  to  revoke  its  consent  furnished  under  this  section  at 
any  time  for  good  cause  shown. 

If  an  employer  fail  to  comply  with  this  section,  he  shall  be  liable  to  a 
penalty  during  which  such  failure  continues  of  kn  amount  equal  to  the  pro 
rata  premium  which  would  have  been  payable  for  insurance  in  the  state  fund 
for  such  period  of  non-compliance  to  be  recovered  in  an  action  brought  by 
the  conunission. 

The  commission  may,  in  its  discretion,  for  good  cause  shown,  remit  any 
mich  penalty,  provided  the  employer  in  default  secure  compensation  as  pro- 
vided in  this  section. 

f  10.  Subdivision  four  of  section  ninety-seven  of  such  chapter  is  hereby 
amended  to  read  as  follows: 

4.  If  the  amount  of  premiums  collected  from  any  employer  at  the  beginning 
of  any  period  of  Csix]  twelve  months  is  ascertained  and  calculated  by  using 
the  estimated  expenditure  of  wages  for  the  period  of  time  covered  by  such 
premium  payment  as  a  basis,  an  adjustment  of  the  amount  of  such  premium 
shall  be  made  at  the  end  of  such  [six]  twelve  months,  and  the  actual  amount 
of  such  premium  shall  be  determined  in  accordance  with  the  amount  of  the 
actual  expenditure  of  wages  for  such  period;  and,  if  such  wage  expenditure 
for  such  period  is  less  than  the  amount  on  which  such  estimated  premium  was 
collected,  such  en;^ '  'vor  shall  be  entitled  to  receive  a  refund  from  the  state 
insurance  fund  of  tlif  difference  between  the  amount  so  paid  by  him  and  the 
amount  so  found  to  b<j  actually  due,  or  to  have  the  amount  of  such  difference 
credited  on  succeeding  premium  payments,  at  his  option;  and  if  such  actual 
premium,  when  so  ascertained,  exceeds  in  amount  a  premium  so  paid  by  such 
employer  at  the  beginning  of  such  IsixJi  ticclve  months,  such  employer  shall 
immediately  upon  being  advised  of  the  true  amount  of  such  premiiun  due 
forthwith  pay  to  the  treasurer  of  the  state  an  amount  equal  to  the  difference 
between  the  amount  actually  found  to  be  due  and  the  amount  paid  by  him  at 
the  beginning  of  such  [six]  twelve  months  period. 

§  11.  This  act  shall  take  effect  July  first,  nineteen  hundred  and  seventeen. 
Approved  June  1. 
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Chapttf  71a. 

An  Act  to  aaeni  iht  prison  Uw,  m  vrintion  to  tbe  retirement  of  gnarie  and 

otlier  employees  in  state  prisons  and  refermetones. 

The  People  of  the  State  of  New  York,  represented  in  Senate  and  Assembly, 
do  enact  as  follows: 

Section  I.  Article  sixteen  and  sections  four  hundred  and  twenty  and  four 
hundred  and  twenty-one  of  chapter  forty-seven  of  the  laws  of  nineteen  hun- 
dred and  nine,  entitled  "An  act  relating  to  prisons,  constituting  chapter  forty- 
three  of  the  consolidated  laws,"  are  hereby  renumbered,  respectively,  article 
seventeen  and  sections  four  hiuidred  and  fifty  and  four  hundred  and  fifty-one, 
and  such  chapter  is  hereby  amended  by  inserting  therein  a  new  article,  to  be 
article  sixteen,  to  read  as  follows : 

ARTICLE  16. 

RSnSEMENT     OF     GUABDS     AND     OTHER     EMPLOYEfifi     OF     SIAXE     IVUONS     AXD 

REFORM  ATOBIES. 

Section  410.  When  guards  and  other  employees  may  be  retired. 
411.  Retirement  subject  to  revocation  of  governor. 

§  410.  When  guards  and  other  employees  may  be  retired.  A  guard  or  other 
employee  in  a  state  prison  or  reformatory  who  shall  have  served  a  tenn  of 
employment  of  thirty  years,  either  wholly  in  such  prison  or  reformatory  or 
partly  therein  and  partly  in  anotlier  priscm  or  reformatory  or  in  a  state 
hospital  or  penitentiary,  either  in  one  consecutive  term  or  in  two  or  more 
terms  which  shall  together  amount  to  a  total  period  of  employment  of  thirty 
years,  may,  if  imable  to  perform  his  regular  duties  in  a  mannftr  aatia£actory 
to  the  superintendent  of  prisons  or  superintendent  of  reformatories^  as  the 
case  may  be,  be  retired  as  hereinafter  provided  at  one-half  the  salary  paid  to 
him  for  the  year  immediately  preceding  such  retirement.  Such  payment  shall 
in  no  case  exceed  one  thousand  dollars  per  annum  and  shall  be  payable  out 
of  moneys  appropriated  by  the  state  for  the  salary  of  such  guard  or  employee, 
and  shall  not  be  revoked,  diminished  or  subject  to  the  claims  of  creditors. 
Such  guard  or  employee  may  be  retired  when  such  action  shall  be  in  the 
interest  of  the  state  in  the  following  manner:  A  guard  or  employee  in  a 
state  prison,  by  the  superintendent  of  prisons,  a  guard  or  employee  in  a  state 
reformatory,  by  the  board  of  managers  of  such  reformatory,  on  the  recom- 
mendation of  the  superintendent  of  reformatories. 

§  411.  Retirement  subject  to  revocation  of  govo The  retirement  of  a 

guard  or  employee,  pursuant  to  this  article,  shall  l-  £>ubject  at  any  time  to 
revocation  by  the  governor,  who  shall  serve  a  notice  of  such  revocation  on 
the  superintendent  of  state  prisons,  or  the  board  of  managers  of  the  state 
reformatory  making  such  retirement,  and  thereupon  such  retirement  and  all 
payments  on  account  thereof  shall  cease.  Upon  such  revocation  such  guard 
or  employee  shall  be  entitled  to  reassume  his  duties  in  the  state  prison  or 
reformatory  from  which  he  was  retired  at  the  salary  or  compensation  received 
by  him  at  the  time  of  retirement 

§  2.  This  act  shall  take  effect  immediately. 

Approved  June  1. 
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Chapter  721. 

An  Act  to  aaiend  the  labor  law,  in  relation  to  floor  area  and  required  exits. 

The  People  of  the  State  of  New  York,  represented  in  Senate  and  Assembly, 
do  enact  as  follows: 

Section  1.  Subdivision  two  of  section  seventy-nine-a  of  chapter  thirty-six 
of  the  laws  oi  niaeteen  hundred  and  nine,  entitled  "An  act  relating  to  labor, 
constituting  chapter  thirty-one  of  the  consolidated  laws,"  as  added  by  chapter 
four  hundred  and  sixty-one  of  .the  laws  of  nineteen  himdred  and  thirteen,  is 
hereby  amended  to  read  as  follows: 

2,  Floor  area  and  required  exits.  The  term  floor  area  as  used  in  this  section 
[signifles]  meima  the  entire  space  between  fire  walls,  or  between  a  fire  wall 
and  an  eaeterico-  wall  of  a  building,  or  between  the  exterior  walls  of  the  build- 
ing where  there  is  no  intervening  fire  wall.  From  every  floor  area  there  shall 
be  not  less  than  two  means  of  exit  remote  from  each  other,  one  of  which  on 
every  flo«ir  above  the  ground  floor  shall  be  an  interior  enclosed  fireproof  stair- 
way or  an  exterior  enclosed  fireproof  stairway,  and  the  other  shall  be  such  a 
stairway  or  a  horizontal  exit.  No  point  in  any  floor  area  in  an  unaprinklered 
building  shell  he  more  than  one  hundred  feet  distant  from  the  entrance  to  one 
such  means  of  exit,  and  in  a  sprinklered  building  shall  be  more  than  one 
hundred  and  fifty  feet  distant  from  the  entrance  to  one  such  means  of  exit. 
Whenever  any  floor  area  exceeds  five  thousand  square  feet  there  shall  be  pro- 
vided at  least  one  additional  means  of  exit  as  hereinbefore  described  for  each 
five  thousand  square  feet  [or  part  thereof  J  in  excess  of  five  thousand  square 
feety  e^foept  whore  the  i/nduetrial  commimion  shall  otherwise  prescribe.  In 
every  birikKwg  over  one  hundred  feet  in  height  there  shall  be  at  least  one 
exterior  csMlosed  fireproof  stairway  which  shall  be  accessible  from  any  point 
in  the  building. 

f  2.    This  aet  shall  take  effect  immediately. 

Approved  June  4. 

Chapter  749. 

An  Act  to  amend  the  labor  law,  in  relation  to  the  bureau  of  employment, 
and  making  an  appropriation  therefor. 

The  People  of  the  State  of  Neu?  York,  represented  in  Senate  and  Assembly, 
do  enact  as  follows: 

Secticm  1.  Section  sixty-six-i  and  sixty-six- j  of  chapter  thirty-six  of  the 
laws  of  nineteen  hundred  and  nine,  entitled  '^An  act  relating  to  labor,  consti- 
tuting chi^ter  thirty-one  of  the  consolidated  laws,"  as  added  by  chapter  one 
hundred  and  eighty-one  of  the  laws  of  nineteen  hundred  and  fourteen,  are 
hereby  amended  to  read,  respectively,  as  follows: 

§  66-i.  Departments.  The  [commissioner  of  labor]  state  industrial  com- 
mission may  organize  in  any  branch  office  separate  departments  witli  separate 
entrances  for  men[,]  and  womenC,  and  juveniles;]  and  shall  organize  in 
each  branch,  located  in  cities  of  the  first  and  second  class,  a  separate  juvenile 
placement  department.  These  departments  for  men  and  women  may  be  sub- 
divided into  a  division  for  farm  labor  and  such  other  divisions  for  [different] 
other  classes  of  work  as  [may]  in  [his]  its  judgment  may  be  required. 
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§  66- j.  Juveniles.  [Applicants  for  employment  who  are  between  the  ages 
of  fourteen  and  eighteen  years  shall  register  upon  special  forms  provided  by 
the  commissioner  of  labor.  Such  applicants  upon  securing  their  employment 
certificates  as  required  by  law,  may  be  permitted  to  register  at  a  public  or 
other  recognized  school  and  when  forms  containing  such  applications  are 
transmitted  to  a  public  employment  office  they  shall  be  treated  as  equivalent 
to  a  personal  r^istration.  The  superintendent  of  each  public  employment 
office  shall  co-operate  with  the  school  principals  in  endeavoring  to  secure  suit- 
able positions  for  children  who  are  leaving  the  schools  to  begin  work.  To  this 
end  he  shall  transmit  to  the  school  principals  a  sufficient  number  of  applica- 
tion forms  to  enable  all  {Pupils  to  register  who  desire  to  do  so;  and  such 
principals  shall  acquaint  the  teachers  and  pupils  with  the  purpose  of  thef  public 
employment  office  in  placing  juveniles.  The  advisory  committee  shall  appoint 
special  committees  on  juvenile  employment  which  shall  include  employers, 
workmen,  and  persons  possessing  experience  or  knowledge  of  education,  or  of 
other  conditions  affecting  juveniles.  It  shall  be  the  duty  of  these  special 
committees  to  give  advice  with  regard  to  the  management  of  the  public 
employment  offices  to  which  they  are  attached  in  regard  to  juvenile  applicants 
for  employment.  Such  committees  may  take  steps  either  by  themselves  or  in 
co-operation  with  other  bodies  or  persons  to  give  information,  advice  and 
assistance  to  boys  and  girls  and  their  parents  with  respect  to  the  choice  of 
employment  and  other  matters  bearing  thereon.  3  Juvenile  placement  depart- 
ments shall  he  established  in  connection  with  the  branch  office  of  the  bureau  of 
employment.  The  purposes  and  function  of  such  juvenile  placement  depart- 
ments shaU  be  to  provide  information  concerning  vocational  and  trade  train- 
ing, the  conditions  and  processes  in  industry  to  give  advice  tending  to  help 
keep  juveniles  in  school,  and  assist  in  such  other  ways  as  will  contribute  to 
the  welfare  of  juveniles.  When  juveniles,  after  leaving  school,  are  seekinp 
positions,  the  juvenile  placement  department  shall  use  its  efforts  to  procure 
the  best  opportunity  for  such  applicants  in  accordance  with  the  state  law 
regulating  work  certificates  and  age  limits.  The  state  industrial  commission 
shall  appoint  an  advisory  committee  composed  of  representatives  of  employers^ 
employees,  the  board  of  education,  and  such  other  persons  as  are  interested 
in  juvenile  placement  work,  for  the  purposes  of  advising  and  assisting  in  the 
work  of  each  such  department.  The  supervisor  and  all  other  employees  in 
this  department  shall  be  selected  from  special  civil  service  lists. 

§  2.  The  sum  of  fifteen  thousand  dollars  ($16,000),  or  so  much  thereof  aa 
may  be  necessary,  is  hereby  appropriated  out  of  any  money  in  the  treasury 
not  otherwise  appropriated  k>  defray  the  expenses  incurred  by  the  state  indus- 
arial  in  carry-*  out  the  provisions  of  sections  sixtv-i  and  sixty-six-j  of  the 
labor  law  as  amended  by  this  act,  payable  by  the  state  treasurer  on  the  war- 
rant of  the  comptroller  on  the  certificate  of  such  commission. 

§  3.  This  act  shall  take  effect  immediutelv. 

Approved  May  16. 


•  So  in  original. 
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Chapter  769. 
An  Act  to  amend  the  highway  law^  in  relation  to  motor  vehicles. 
The  People  of  the  State  of  New  York,  represented  in  Senate  and  Assembly, 
do  enact  as  follows: 

I  7.  Such  chapter  is  hereby  amended  by  adding  thereto  two  new  sections, 
to  be  sections  two  hundred  and  ninety-a  and  two  hundred  and  ninety-b,  to 
read  sls  follows: 

S  290-a.  Suspension  and  revocation  of  a  license  of  operator  or  chauffeur. 
The  secretary  of  state  may  suspend  any  certificate  of  registration,  or  any 
license,  issued  to  any  person  under  the  provisions  of  this  article  for  any  of 
the  following  causes:  a.  For  a  third  or  subsequent  violation  of  the  speed 
provisions  of  this  article  or  ordinance  or  regulation  made  by  competent  loca) 
authority  within  one  calendar  year.  b.  Upon  the  conviction  of  the  holder  of 
a  license  of  a  felony  under  this  act.  c.  Because  of  some  physical  or  mental 
disability  of  the  holder  arising  or  discovered  since  the  original  issuance  of 
the  license  or  its  renewal,  or  the  disability  of  the  holder  by  reason  of  intoxi- 
cation or  the  use  of  drugs,  d.  Because  of  the  gross  negligence  of  the  operator 
whereby  person  or  property  has  been  injured,  e.  For  going  away  without 
stopping  and  giving  his  name  and  address  after  causing  injury  to  any  person 
or  damage  to  any  vehicle,  f.  Operating  a  motor  vehicle  in  a  manner  showing 
a  reckless  disregard  for  life  or  property  of  others.  Before  revoking  such  cer- 
tiHcate  or  license,  the  holder  thereof  shall  be  entitled  to  a  hearing  before  the 
secretary  of  state  or  his  deputy,  upon  ten  days'  notice  in  writing;  on  the 
revocation  of  a  certificate  of  registration  or  license  to  operate,  neither  the 
license  nor  the  certificate  shall  be  reissued  unless  upon  investigation  the  sec- 
retary of  state  shall  determine  that  the  operator  may  again  be  legally  per- 
mitted to  operate.  Upon  the  conviction  of  a  person  for  an  offense  involving 
a  third  violation  of  section  two  hundred  and  eighty-seven  of  this  article, 
within  one  calendar  year  or  of  operating  a  motor  vehicle  while  under  the 
influence  of  intoxicating  liquors  or  drugs,  or  of  injuring  a  person  or  property 
by  reason  of  gross  negligence  in  operating,  or  of  going  away  without  stopping 
or  giving  his  name  and  address  after  causing  injury  to  any  person  or  damage 
to  any  vehicle,  the  secretary  of  state  may  immediately  revoke  the  license  of 
the  person  so  convicted  and  if  any  person  convicted  of  any  such  offense  shall 
appeal  from  the  decision  of  such  trial  court,  the  secretary  of  state  may  sus- 
pend forthwith  the  license  of  the  person  so  convicted  and  appealing  and  may 
order  the  license  delivered  to  him  and  shall  not  reissue  the  same  unless  such 
person  is  acquitted  upon  such  appeal,  or  unless  the  secretary  of  state  in  his 
discretion  shall  decide  that  such  license  shall  be  reissued.  Whenever  any 
license  or  certificate  shall  have  been  revoked  under  the  provisions  of  this  arti- 
cle no  new  license  or  certificate  shall  be  issued  unless  by  the  secretary  of  state 
to  such  person  until  after  thirty  days  from  the  date  of  such  revocation,  nor 
thereafter  except  in  the  discretion  of  the  ■  secretary  of  state.  Notice  of  revo- 
cation and  suspension  of  any  license  or  certificate  of  registration  shall  be 
transmitted  forthwith  by  the  secretary  of  state  to  the  chief  of  police  of  the 
city  or  prosecuting  oflicer  of  the  locality  in  which  the  person  whose  license  or 
certificate  of  registration  so  revoked  or  suspended,  resides. 
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§  290-b.  Certificate  by  magistrate.  Upon  conviction  of  any  operator  or 
chauifeiir  of  a  violation  of  this  article,  for  any  reason  specified  in  the  last 
preceding  section  as  a  ground  for  suspension  or  revocation  of  a  license  of  an 
operator  or  chauffeur,  the  magistrate  or  other  officer  before  whom  such 
operator  or  cliauffeur  has  been  convicted  shall  forthwith  transmit  to  the  sec- 
retary of  state  a  certificate  stating  in  detail  the  conviction  and  the  reasons 
for  such  conviction,  for  such  action  as  the  secretary  of  state  may  determine 
under  section  two  hundred  and  ninety-a  of  this  act.  Such  certificate  shall  be 
presumptive  evidence  of  the  conviction  of  such  operator  or  chauffeur. 

§  8.  This  act  shall  take  effect  July  first,  nineteen  hundred  and  seventeen, 
excepting  that  applications  for  registration  may  be  made,  examinations  held, 
and  number  plates,  licenses  and  badges  issued,  at  any  time  within  ninety 
days  prior  to  such  date. 

Approved  June  6. 

Chapter  770. 

An  Act  to  amend   the  general  business  law,  in  relation  to   definition  of 

theatrical  emplojnnent  agency. 

The  People  of  the  State  of  New  York,  represented  in  Senate  and  Assembly^ 
do  enact  as  follotca: 

Section  1.  Subdivision  three  of  section  one  hundred  and  seventy-one  of 
chapter  twenty-five  of  the  laws  of  nineteen  hundred  and  nine,  entitled  ^'An 
act  relating  to  general  business,  constituting  chapter  twenty  of  the  oonsoli- 
dated  laws,"  aa  amended  by  chapter  seven  hundred  of  the  laws  ol  nineteen 
hundred  and  ten,  is  hereby  amended  to  read  as  f oUows : 

3.  The  term  "  theatrical  employment  agency  "  means  and  includes  the  busi- 
ness of  conducting  an  agency,  bureau,  office  or  any  other  place  for  the  purpose 
of  procuring  or  offering,  promising  or  attempting  to  provide  engagements 
for  circus,  vaudeville,  theatrical  and  other  entertainments  or  exhibitions  or 
performances,  or  of  giving  information  as  to  where  such  engagements  may  be 
procured  or  provided  whether  such  busi^iess  is  conducted  in  a  building,  an 
the  street  or  elsewhere,  hut  such  term  does  not  include  the  business  of  numag- 
ing  such  entertainments,  exhibitions  or  performances,  or  the  artists  or  attra^ 
tions  constituting  the  same,  where  such  business  only  incidentally  involves 
the  seeking  of  employment  therefor. 

§  2.  This  act  shall  take  effect  immediately. 

Approved  June  6. 

Chapter  772. 
An  Act  to  amend  the  code  of  civil  procedure,  in  reUtien  to  the  juxisdictien  of 

justices  of  the  peace. 
The  People  of  the  State  of  Neio  York,  represented  in  Senate  and  Assembly, 
do  enact  as  follows: 

Section  1.  Subdivision  one  of  section  two  thousand  eight  hundred  and  sixty- 
three  of  the  code  of  civil  procedure,  is  hereby  amended  to  read  as  follows: 
1.  Where  the  people  of  the  state  of  New  York  are  a  party  except  for  one 
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or  more  fines  or  penalties  not  exceeding  two  hundred  dollars,  or  for  premiums 
due  the  inawance  fund  under  the  icorkmen^s  compensation  law  not  exceeding 
two  hundred  dollars. 

f  2.  This  act  shall  take  effect  immediately. 

Approved  Jiine  6. 

Concurrent  Resolution  Requesting  State  Industrial  Commission  to  Investigate 
Working  Conditions  in  Capitol  and  Othor  State  Buildings  of  Albany. 

Resolved  (if  the  Assembly  concur),  That  the  State  Industrial  Commission 
be  and  it  is  hereby  requested  to  inspect  the  Capitol  building  and  other  build- 
ings in  the  city  of  Albany  where  business  of  the  State  is  transacted,  for  the 
purpose  of  ascertaining  the  conditions  under  which  employees  are  working 
with  respect  to  sanitation,  hygiene  and  safety,  and  to  report  to  the  Legisla- 
ture within  thirty  days  its  conclusions  as  to  what  provisions  of  the  law,  if 
any,  they  would  declare  violated  were  such  buildings  used  for  factory 
purposea. 

Adopted  January  3. 
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INDEX    OF    BILLS    RELATING    TO    LABOR    IN    THE 
LEGISLATIVE  SESSION  OP  1917 

[Explanation. —  Only  the  principal  purpose  and  final  ata^e  of  each  bill  are 
indicated ;  identical  bills  in  Senate  and  Assembly  are  recorded  as  one :  bills 
enacted  Into  law  are  described  in  italic  type;  nambers  in  parenthesis  are 
**  Printed,*'  the  others  "  Introductory,"  numbers.  Abbreviations  used  are :  8.  or 
Sen.  for  Senate,  A.  or  Assm.  for  Assembly,  and  Com.  for  Committee.] 

ADMINISTRATION  OF  LABOR  LAWS 

To  define  terms  of  the  Labor  Law,  including  "  factory,"  "  mercantile  estab- 
Uahment,"  etc.,  to  bestow  enforcement  powers  on  local  officers  and  to  hold 
employers  responsible  for  prohibited  labor.  Senator  Cctrson,  8.  623  (575), 
and  Mr.  Bewley,  A.  146  (147,  1305,  1472).  Approved  May  31,  as  Chapter 
694. 

To  amend  the  Workmen's  Compensation  Law  generally.  Senator  Walters, 
S.  893  (1038,  2128,  2189,  2263),  and  Mr.  Pratt,  A.  1333  (1587).  Approved 
June  I,  as  Chapter  705. 

To  create  department  of  State  police.  Senator  Milts,  S.  310  (318,  815, 
1003),  and  Mr,  L.  H.  Wells,  A.  896  (1001,  1187,  1801).  Approved  April  11, 
as  Chapter  161. 

To  regulate  service  of  orders  and  summonses  on  owners  and  agents  under 
the  Labor  Law.  Senator  Boylan,  S.  1045  (1233,  1721).  Not  approved  by 
the  Governor. 

To  provide  that  amendments  of  the  Labor  Law  shall  not  diminish  the 
powers  and  duties  of  local  authorities  of  New  York  City  except  by  specific 
provision.  Senator  Cotillo,  S.  612  (692),  and  Mr.  Bewley,  A.  859  (954;  S. 
1677).     Assm.  passed;   Sen.  Labor  and  Industry  Com. 

To  amend  the  Labor  Law  generally.  Senator  Carson,  S.  1126  (1336,  2107), 
and  Mr.  Bewley,  A.  1463  (1789,  2074,  2405).  Sen.  Labor  and  Industry  Com.; 
Assm.  Labor  and  Industries  Com. 

To  define  the  term  "  agent "  as  used  in  the  Labor  Law.  Mr.  EUenbogen, 
A.  1167  (1371),  Labor  and  Industries  Com. 

To  give  courts  of  special  sessions,  except  in  city  and  county  of  New  York 
and  city  of  Alb«my,  exclusive  jurisdiction  relative  to  misdemeanors  under  the 
Labor  Law,  or  the  Workmen's  Compensation  Law.  Senator  Carson,  S.  1128 
(1338),  and  Mr.  Bewley,  A.  1462  (1788),  Sen.  Codes  Com.;  Assm.  Codes 
Com. 

To  revise  general  penalty  for  violation  of  Labor  Law,  Industrial  Code,  Rules 
of  Industrial  Commission  and  employment  certificate  requir^noita.  Senator 
Carson,  S.  1127  (1337),  and  Mr.  Bewley,  A.  1451  (1787).  Sen.  Codes  Com.; 
Assm.  Codes  Com. 

To  require  factory  owners  to  report  certain  data  and  statistics  quarterly 
to  the  State  Industrial  Commission  with  closing  of  factory  as  penalty  for 
non-compliance.    Mr.  Whitehom,  A.  623  (673).    Labor  and  Industries  0)m. 
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HEALTH  AND  SAFETY 
Factories  and  Mbbcantilb  Estabushmsnts 

To  regulate  inelosures  of  countenoeights  and  lighting  of  elevators.  Senator 
Carson,  8.  622  (674),  and  Mr.  Betcley,  A.  149  (150,  836).  Approved  May 
17,  as  Chapter  632. 

To  increase  floor  distances  from  factory  exits  and  to  confer  upon  State 
Industrial  Commission  power  to  prescribe  number  of  exits.  Senator  Carson, 
B.  526  (677),  and  Mr,  Betcley,  A,  160,  (161,  1304).  Approved  June  4,  as 
Chapter  721. 

To  permit  trough  water-closets,  latrines  or  school  sinks  in  factories  in 
accordance  with  rules  to  be  prescribed  by  State  Industrial  Commission. 
Senator  Carson,  S.  626  (678),  and  Mr.  Bewley,  A.  148  (149).  Approved 
May  31,  as  Chapter  693. 

To  amplify  rule  making  powers  relative  to  fire  alarm  signal  systems  in 
factories  and  to  vest  same  in  board  of  standards  and  appeals  for  New  York 
City  and  in  State  Industrial  Commission  for  up-State.  Senator  Boylan, 
S.  1207   (1466).    Approved  May  23,  as  Chapter  634. 

To  require  owners  to  report  changes  in  physical  surroundings  of  explosives 
magazines  and  to  empower  Governor  to  promulgate  rules  and  regulations  in 
time  of  war  for  explosives,  combustibles,  asphyxiating  gases  and  corrosives. 
Senator  Robinson,  S.  1628  (2008,  2218).    Approved  May  23,  as  Chapter  629. 

To  provide  for  enforcement  of  regulations  of  New  York  City  board  of  esti- 
mate and  apportionment  establishing  building  districts  and  prescribing  loca- 
tion of  trades  and  industries.  Senator  Lockwood,  S.  1116  (1326),  and  Mr. 
Flamman,  A.  1232   (1462).     Approved  May  22,  as  Chapter  601. 

To  empower  cities,  except  Rochester,  to  regulate  height  and  bulk  of  buildings 
and  to  restrict  location  of  trades  and  industries.  Senator  Hill,  S.  106  (106), 
and  Mr.  Fearon,  A.  246  (249,  386;  S.  1836).  Approved  May  16,  as  Chapter 
483. 

To  J>ring  fire  marshal's  office  of  New  York  City  under  fire  commissioner  as 
fire  investigation  bureau.  Mr.  Marsh,  A.  1336  (1690,  1988,  2108).  Approved 
May  22,  as  Chapter  604. 

To  require  sterilization-  of  second-hand  material  used  for  mattresses, 
upholstered  box-springs  and  metal  bed  springs  by  a  process  approved  by  the 
Industrial  Commission.  Senator  Graves,  S.  1167  (1416,  1646),  and  Mr.  A. 
Taylor,  A.  1660  (1928,  2141;  S.  2094).    Vetoed  by  the  Governor. 

To  exclude  places  owned  or  operated  by  public  service  corporations  in 
defining  mercantile  establishments.  Senator  Walker,  S.  1346  (1667;  A. 
2419).    Not  approved  by  the  Governor. 

To  require  factory  windows  above  second  story  to  be  so  constructed  that 
exterior  of  sash  and  glass  may  be  presented  interiorly  for  cleaning.  Senator 
Foley,  8.  1474  (1913).    Not  approved  by  the  Governor. 

To  limit  requirement  of  fire  alarm  system  and  fire  drill  to  factories  in 
which  twenty-five  or  more  persons  employed  at  manufacturing  are  so 
employed  above  the  ground  floor.  Senator  Boylan,  8.  1178  (1427),  and  Mr. 
Mahony,  A.  1616  (1886).    Sen.  passed;  Assm.  Labor  and  Industries  Com. 

To  require  removal  of  old  paper  or  calcimine  from  walls  of  tenement  or 
working  rooms  before  repapering  or  recalcimining.  Senator  Halliday,  S.  649 
(606),  and  Mr.  Bush,  A.  417  (436).    Assm.  passed;  Sen.  Com.  of  the  Whole. 
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To  create  a  commission  to  investigate  sickness  and  accidents  among 
employees.  Senator  Grayes,  S.  545  (602),  and  Mr.  Bewley,  A.  791  (874). 
Son.  Finance  Com.;  Assm.  Ways  and  Means  Com. 

To  limit  requirement  that  factory  stairways  extend  to  roof  to  cases  where 
roof  affords  egress  to  nearby  structure.  Senator  Carson,  S.  524  (576),  and 
Mr.  Bewley,  A.  147  (148).  Sen.  Labor  and  Industry  Com.;  Assm.  Labor 
and  Industries  Com. 

To  prohibit  manufacture  of  toilet  articles,  artificial  flowers,  feathers,  hat 
ornaments  and  wearing  apparel  in  tenements.  Senator  Wagner,  S.  959 
(1115),  and  Mr.  Perlman,  A.  1203  (1525,  2281).  Sen.  Labor  and  Industry 
Com.;  Assm.  Labor  and  Industries  Com. 

To  regulate  the  inspection  of  steam  boilers  in  New  York  City  and  to  trans- 
fer their  control  from  the  department  of  police  to  the  department  of  licenses. 
Senator  Koenig,  S.  1210  (1458,  2069).    New  York  City  Com. 

To  abolish  manufacture  in  tenement  houses.  Mr.  Shiplacoff,  A.  1608 
(2013).     Labor  and  Industries  Com. 

To  abolish  use  of  basements  or  cellars  as  bakeries.  Mr.  Shiplacoff,  A.  1622 
(2041).    Labor  and  Industries  Com. 

Same  bill,  Mr.  Shiplacoff,  A.  1687   (2171).     Social  Welfare  Com. 

To  give  State  Industrial  Commission  rule-making  power  by  way  of  alterna- 
tive to  provisions  of  Labor  Law,  §  79-a,  relative  te  construction  of  new  fac- 
tory buildings.  Mr.  A.  Taylor,  A.  486  (614,  792,  1027).  Labor  and 
Industries  Com. 

To  give  State  Industrial  Commission  rule-making  power  by  way  of  alterna- 
tive to  provisions  of  Labor  Law,  §  79-b,  relative  to  use  of  existing  buildings 
as  factories.     Mr.  A.  Taylor,  A.  487  (515,  1028).    Labor  and  Industries  Com. 

To  give  State  Industrial  Conmiission  rule-making  power  by  way  of  alterna- 
tive to  provisions  of  Labor  Law,  §  79 -c,  relative  to  factory  stairways,  doors, 
windows  and  passageways.  Mr.  A.  Taylor,  A.  485  (513,  1026).  Labor  and 
Industries  Com. 

To  permit  factories  upon  which  means  of  exit  additional  to  existing  fire- 
escapes  are  required  to  install  and  use  outeide  safety  devices  o|»erated  with 
steel  cables,  when  the  State  Industrial  Commission  ^consents,  Mr.  Fearon. 
A.  7   (7).     Labor  and  Industries  Com. 

To  increase  the  distance  limit  permitting  use  of  plate  glass  in  factory  win- 
dows.   Mr.  Shannon,  A.  1607   (2012).    Labor  and  Industries  Com. 

To  regulate  exits  and  stairway  enclosures  in  factory  buildings  heretofore 
erected  (Labor  Law,  §  79-b).  Mr.  Whitehom,  A.  765  (846).  Labor  and 
Industries  Com. 

To  require  dividing  fire  wall  and  horizontal  exiU  of  specified  requirements 
in  factories  more  than  six  stories  in  height  and  more  than  five  thousand 
square  feet  in  area.  Mr.  Whitehom,  A.  764  (845).  Labor  aad  Industries 
Cmn. 

Railways 

To  require  automatic  doors  on  fire-boxes  of  locomotives  not  having  mechani- 
cal  stokers.  Senator  G.  F.  Thompson,  S.  199  (199,  641,  1838),  and  Mr.  Par- 
ker, A,  347  (360,  1043).    Approved  May  5,  as  Chapter  370. 

To  empower  Public  Service  Commission,  Second  District,  to  suspend  opera- 
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tion  of  full  crew  railroad  law  during  war  and  for  aiz  moiiiha  thereafter, 
Senator  £.  R.  Brown,  S.  1497  (1948,  2134).  Sen.  passed;  Aaam.  Railroads 
Com. 

To  establish  full  crew  law  for  railroad  engines  engaged  in  yard  orter- 
minal  switching  service.  Mr.  J.  M.  Mead,  A.  608  (658).  Labor  and 
Industries  (Ik>m. 

To  require  railroads  to  equip  baggage  cars  with  water-closets  and  washing 
facilities  and  to  cleanse  the  cars  at  the  end  of  their  routes.  Senator  Whit- 
ney, S.  1141   (1373,  2037).    Com.  of  the  Whole. 

To  limit  length  of  railroad  train  to  not  to  exceed  one-half  mile.  Mr.  J.  M. 
Mead,  A.  609  (659).    Railroads  Com. 

To  prescribe  qualifications  of  motormen  for  operating  electric  multiple  unit 
trains.    Senator  Hill,  S.  679  (758).    Public  Sendee  Com. 

To  ftz  twenty-one  years  as  minimum  age  for  employment  as  railroad 
towerman,  signalman,  telegraph  or  telephone  operator  for  movement  of 
trains.    Mr.  l^ferritt,  A.  762   (843).     Codes  Com. 

State  Buildiitos 

Concurrent  resolution  for  investigation  of  state  capitol  and  other  Albany 
buildings  relative  to  sanitary  and  safe  u?orking  conditions  of  state  employees. 
Senator  Bage,  January  3.     Adopted, 

WOMAN  AND  CHILD  LABOR 

To  prohibit  employment  of  females  in  restaurants  of  cities  of  the  first  and 
second  class  more  than  nine  hours  a  day  or  siw  days  a  week  or  between  10 
p.  m.  and  6  a,  m,.  with  certain  exceptions.  Senator  Cfraves,  B.  376  (399, 
1477,  1856),  and  Mr.  Marsh,  A.  734  (811,  1469,  2113,  2361).  Approved  May 
17,  as  Chapter  635. 

To  establish  eight-hour  day  for  females  and  male  minortf  under  eighteen 
years  of  age  in  factories  and  for  females  in  mercantile  establishments,  busi- 
ness offices  and  restaurants,  not  excepting  Christmas  season  and  stock  taking. 
Senator  Lockwood,  S.  581  (647),  and  Mr.  Brennan,  A.  875  (980).  Sen. 
Labor  and  Industry  Com. ;  Assm.  Labor  and  Industries  Com. 

To  limit  work  of  female  employees  in  restaurants  or  hotels  to  six  days  or 
fifty-four  hours  per  week.  Mr.  Greenberg,  A.  341  (354).  Labor  and 
Industries  Com. 

To  limit  female  employees  to  forty-eight  hours'  work  per  week,  except  that 
females  over  thirty  years  of  age  may  work  sixty  hours  or  less  upon  procuring 
physicians'  certificates  of  health  and  ability.  Mr.  Leininger.  A.  222  (224). 
Labor  and  Industries  Com. 

To  permit  night  work  of  women  in  composing  rooms  of  newspaper,  print- 
ing and  publishing  establishments.  Senator  Ottinger,  8.  1404  (1755).  Not 
approved  by  the  Governor. 

To  provide  that  limitation  of  hours  of  female  employees  in  mercantile 
establishments  shall  not  apply  to  manufacture  of  government  military  and 
naval  supplies.    Mr.  Johnson,  A.  1112   (1276).    Labor  and  Industries  Com» 

To  permit  female  employees  over  sixteen  to  work  in  mercantile  establish- 
ments throughout  the  night  in  selling  soft  beverages  and  serving  lunches. 
Mr.  Soule,  A.  1689  (2173).    Labor  and  Industries  Com. 
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To  establish  and  regulate  juvenile  placement  departments  in  state  employ- 
ment offices.  Senator  Murphy,  8,  109  (109),  and  Mr.  Bimpson,  A.  228  (230). 
Approved  June  5,  as  Chapter  749. 

To  provide  for  and  regulate  employment  of  school  children  in  agricultural 
pursuits  during  continuance  of  war  and  to  emtend  university  scholarship 
periods  on  account  of  military^  agricultural  or  industrial  service.  Senator 
E.  R,  Broicny  S.  1496  (19i7,  2060).    Approved  May  29,  as  Chapter  689. 

To  permit  employment  of  children  upward  of  twelve  years  of  age  in  mer- 
cantile establishments,  etc.,  of  cities  and  villages  of  second  or  third  class 
during  summer  vacation.  Senator  Wellington,  S.  967  (1123).  Labor  and 
Industry  Com. 

To  raise  age  minimums  relative  to  employment  of  minors  in  factories  to 
sixteen  and  eighteen  years  respectively.  Mr.  ShiplacofT,  A.  1688  (2172). 
Labor  and  Industries  Com. 

To  raise  the  age-  limit  for  commitment  of  minors  found  in  employm^its  or 
acts  dangerous  to  life,  health  or  morals  under  Penal  Law,  SS  685,  686,  to 
eighteen  years.     Mr.  G.  T.  Davis,  A.  597    (647).     Codes  Com. 

To  further  regulate  and  restrict  employment  of  children  in  streets  and 
public  places  by  increasing  age  minimums  for  boys,  by  including  newspaper 
routes  and  boot  blacking,  by  adding  enforcement  penalties,  etc  Mr.  Good- 
man, A.  1458  (1794).    Labor  and  Industries  Com. 

To  regulate  school  attendance  and  school  record  certificates.  Senator 
Lock-wood,  8.  446  (489),  and  Mr.  Tallett,  A.  364  (367,  683,  923,  1302,  1477). 
Approved  May  29,  as  Chapter  563. 

To  amend  the  compulsory  education  law  generally.  Mr.  Goodman,  A. 
1479    (1829,  2263),  and  A.  1480  (1830,  2269,  2348).     Lost. 

To  require  local  health  authorities  to  certify  to  State  Depariment  of  Lahor 
the  evidence  of  age  accepted  in  issuing  employment  certificates  and  to  trans- 
mit to  local  school  superintendents  weekly  lists  of  children  granted  or  refused 
certificatcSy  also  to  require  State  Department  of  Lahor  to  transmit  to  local 
school  superintendents  monthly  lists  of  children  found  working  iUegally, 
Senator  Cromwell,  8.  1180  (1429,  2025).     Approved  May  17,  as  Chapter  536. 

To  revise  the  penalty  for  violation  of  children's  employment  certificate 
requirements.  Senator  Carson,  S.  1129  (1337),  and  Mr.  Bewley,  A.  1451 
(1787).    Sen.  Codes  Com.;  Assm.  Codes  Com. 

To  regulate  children's  employment  certificates  and  extend  their  age  limit 
to  eighteen  years.  Mr.  Goodman,  A.  1457  (1793).  Labor  and  Industries 
Com. 

Concurrent  resolution  for  constitutional  amendment  empowering  the  Leg- 
islature to  prescribe  living  wages  for  women  and  children.  Mr.  Hamill,  A- 
126  (126).    Judiciary  Com. 

MOTHERS'  AND  OLD  AGE  PENSIONS 

To  regulate  reports  and  expenses  of  local  hoards  of  child  welfare.  Senator 
Sage,  S.  1566   (2132).    Approved  May  18,  as  Chapter  551. 

To  establish  hoard  of  child  welfojre  for  county  of  Dutchess.  Senator  Toto- 
ner,  S.  239  (240,  976,  1640,  1833),  and  Mr.  Gardner,  A.  157  (158,  287,  1394, 
1656).    Approved  May  4,  as  Chapter  354. 
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Practically  mdentical  bill,  Senator  Towner,  S.  67  (57).  Internal  Affairs 
Com. 

To  extend  widows'  pension  system  to'  widows  of  aliens  resident  of  State 
at  time  of  death  if  children  are  natives  of  United  States.  Senator  Cotillo, 
S.  1133  (1343),  and  Mr.  Perlman,  A.  131  (131).  Sen.  Cities  Com.;  Aasm. 
Social  Welfare  Com. 

To  extend  widows'  pension  system  to  widows  of  aliens  resident  of  state 
at  time  of  death  if  children  are  natives  of  New  Yorlc.  Mr.  Twomey,  A.  470 
(490,  2045).    Assm.  passed;  Sen.  Third  Reading. 

To  amend  the  General  Municipal  Law  in  relation  to  local  boards  of  child 
welfare.     Mr.  Whitehorn,  A.  47   (47,  1341).    General  Laws  Com. 

To  enable  boards  of  welfare  to  grant  allowances  to  dependent  citizens 
sixty-five  years  of  age  and  upwards.  Mr.  Shapiro,  A.  37  (37).  General 
Laws  Com. 

HOURS  OP  WORK 
[See  also  Woman  and  Child  Labor] 

To  suRpend  hour  provisions  of  Labor  Law  and  to  empower  State  Industrial 
ConimisHion  to  regulate  hours  of  labor  during  continuance  of  war.  Senator 
E.  R.  Brown,  S.  1495  (1946,  1979,  2135,  2149).     Vetoed  by  the  Governor. 

To  empower  State  Industrial  Commission  to  modify  or  suspend  during  war 
crisis  Labor  Law  restrictions  relative  to  employment  and  hours  of  work. 
Senator  Carson,  S.  1392  (1743),  and  Mr.  Johnson,  A.  1684  (2168,  2276). 
Son.  ]va1x>r  and  Industries  Com.;  Assm.  laid  aside. 

Similar  bill,  Mr.  Johnson,  A.  1659   (2115).    Labor  and  Industries  Com. 

To  include  masters,  mates  and  pilots  of  steam  vessels  operated  by  the 
state  or  a  municipality  under,  and  to  exclude  mechanics  of  state  institutions 
from,  the  protection  of  the  eight-hour  law.  Senator  G.  L.  Thompson,  S.  840 
(0^>3,  1191;  A.  2223).    Vetoed  by  the  Governor. 

To  abolish  ttcelve-hour  shift  for  firemen  in  state  hospitals.  Senator  G.  L, 
Thompson,  8.  342  (354,  454,  1480,  1646),  and  Mr.  Murphy,  A.  613  (547, 
1983,  2110).    Approved  April  30,  as  Chapter  286. 

To  regulate  hours  and  sleeping  apartments  in  pharmacies  and  drug  stores. 
Senator  Carson,  S."  1129  (1339),  and  Mr.  Bewley,  A.  1460  (1786).  Sen. 
Public  Health  Com.;  Assm.  Public  Health  Com. 

To  establish  eight-hour  day  for  New  York  City  employees  in  labor  class. 
Mr.  Schimmel,  A.  1438   (-1753).     Judiciary  Oom. 

To  empower  the  State  Industrial  Commission  to  make  variations  permit- 
ting overtime  in  factories  to  make  up  loss  of  production  due  to  accidental 
failure  of  machinery  to  operate.  Senator  Carson,  S.  596  (661),  and  Mr. 
Bewley,  A.  151  (152).  Sen.  Labor  and  Industry  Com.;  Assm.  Labor  and 
Industries  Com. 

To  prohibit  overtime  in  excess  of  two  hours  per  day  for  all  classes  of 
employees  except  in  case  of  extraordinary  emergency  or  when  life  or  prop- 
erty is  in  imminent  danger  and  to  require  payment  at  rate  of  time  and  a  half 
for  such  excess.    Senator  Gilchrist,  S.  554  (617).    Labor  and  Industry  Com. 
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ONE  DAY  OF  BEST  IN  SEVEN 

To  extend  day  of  rest  law  to  pharmacy  or  drug  store  anpIo3ree8.  Senator 
Carson,  S.  1129  (1339),  and  Mr.  Bewley,  A.  1450  (1786).  Sen.  Publie  Health 
Com.;  Assm.  Public  Health  Com. 

To  extend  day  of  rest  law  to  pharmacies,  drug  stores,  restaurants  and 
lunch  rooms.    Mr.  McNab,  A.  108   (108).    Labor  and  Industries  Com. 

To  further  protect  employees  in  right  to  one  day  of  rest  in  seven.  Mr. 
McNab,  A.  107   (107).    Labor  and  Industries  Com. 

To  apply  day  of  rest  law  to  superintendents  or  foremen  of  factories  or 
mercantile  establshments  employing  less  than  seven  persons.  Mr.  White- 
horn,  A.  1176  (1380).    Labor  and  Industries  Com. 

To  limit  hours  of  dairy  sud  milk  product  establishments  under  day  of 
rest  exemption  to  sixty-three  per  week  and  to  extend  such  exemption  to 
establishments  employing  less  than  seven  persons,  except  ice  cream  plants. 
Mr.  Everett,  A.  900  (1005).    Lost. 

SUNDAY  WORK 

To  make  the  cultivation  and  handling  of  agricultural  products  lawful  on 
Sunday  during  the  war  and  until  the  first  day  of  January  after  its  termina- 
tion.   Senator  Slater,  S.  1570  (2158).    Not  approved  by  the  Governor. 

To  penalize  bootblaeking  on  Sundays  after  3  P.  M.  except  within  hot^  of 
certain  size  and  on  ferry-boats.  Senator  Boy  Ian,  S.  238  (239,  394),  and  3Ir. 
Mahony,  A.  464  (490).    Not  approved  by  the  Governor. 

To  prohibit  sale  of  ice  on  Sunday,  except  on  physician's  certificate  of 
necessity  or  for  icing  cars  or  perishable  food  products.  Mr.  Welsh,  A.  1500 
(1850).     Codes  Com. 

To  regulate  and  limit  exceptions  permitting  public  traffic  in  foods  and 
other  articles  on  Sundays.  Senator  Murphy,  S.  730  (832),  and  Mr.  F.  A- 
Wells,  A.  581   (619,  1188,  1766).    Sen.  Codes  Com.;  Assm.  Codes  Com. 

To  permit  delicatessen  dealers  in  cities  of  the  first  class  to  sell  and  supply 
cooked  and  prepared  foods  at  any  time  on  Sundays.  Mr.  Perlman,  A.  957 
(1076).     Codes  Com. 

To  eliminate  non-disturbance  of  others  as  part  of  the  defense  to  prosecu- 
tion for  labor  on  the  first  day  of  the  week.  Mr.  Schimmel,  A.  410  (426). 
Codes  Com. 

HOLIDAYS  AND  VACATIONS 

To  change  Labor  Day  from  first  to  third  Monday  of  September.  Mr. 
Thayer,  A.  1421   (1716).     Judiciary  Com. 

To  grant  two  weeks'  annual  vacation  with  pay  to  New  York  City  emplojreea 
in  labor  class.    Mr.  Schimmel,  A.  1438   (1753).    Judiciary  C<Hn« 


LEGAL  RIGHTS 
Workmen's  Compensation 
To  amend  the  Workmen^ 8  Compensation  Law  generally.    Senator  Walters, 
8.  893   (1038,  2128,  2189,  2263),  and  Mr.  Pratt,  A.  1333   (1587).     Approved 
June  1,  as  Chapter  705. 
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To  amend  the  Workmen's  Compensation  Law  generally.  Senator  Rams- 
perger,  S.  1193  (1442),  and  Mr.  Ryan,  A.  841  (936,  1446).  Sen.  Judiciary 
Com.;  As8ra.  Judiciary  C<»m. 

To  amend  the  Workmen's  Compensation  Law  generally.  Mr.  Shiplacoff, 
A.  1214    (1427).     Judiciary  Com. 

To  give  juatiees  of  the  peace  cognizance  of  a  civil  action  for  a  premium  due 
the  atate  insurance  fund  ichere  such  premium  does  not  exceed  two  hundred 
dollars,  Senator  AVu?/on,  8.  1357  (1690,  1877).  Approved  June  6,  as 
Chapter  772. 

To  fix  minimum  surplus  of  mutual  employers'  liability  and  workmen's 
compensation  insurance  corporations  which  transact  other  kinds  of  insurance. 
Senator  Towner^  8,  827  (950,  1413),  and  Mr,  Coffey,  A,  1159  (1340,  1546; 
S.  1544,  1780,  1841).     Approved  April  26,  as  Chapter  264. 

To  prescribe  the  method  of  computing  casualty  or  surety  insurance  cor- 
poration reserves.  Senator  Towner,  8,  758  (862),  and  Mr.  Coffey,  A.  1082 
(1242).     Approved  May  1,  as  Chapter  298. 

To  enable  domestic  mutual  employers'  liability  and  workmen's  compensa- 
Hen  corporations  to  merge  or  consolidate.  Senator  Towner,  8,  1294  ( 1597 ) , 
and  Mr.  Coffey,  A.  1652  (2095).    Approved  May  1,  as  Chapter  299. 

To  extend  Workmen's  Compensation  Law  retroactively  to  case  of  a  certain 
Sing  Sing  prison  guard.  Senator  Slater,  8.  35  (35),  and  Mr.  Law,  A,  60 
(340).    Approved  March  1,  as  Chapter  33. 

To  extend  Workmen's  Compensation  Law  to  employees  of  State  prisons 
and  reformatories.  Senator  Slater,  S.  34  (34),  and  Mr.  Law,  A.  59  (59, 
2227).  Not  approved  by  the  Governor.  Similar  provision  enacted  as  part 
of  Chapter  705,  above. 

To  elect  on  behalf  of  State  to  subject  all  State  employees  to  provisions  of 
Workmen's  Compensation  Law.  Senator  Walters,  S.  1034  (1222),  and  Mr. 
Law,  A.  1392  (1672).     Sen.  passed;  Assm.  Judiciary  Com. 

To  bring  employment  of  a  certain  quarantine  station  employee  retro- 
actively within  coverage  of  the  Workmen's  Compensation  Law.  Senator 
Cromwell,  S.  925    (1082).     Labor  and  Industry  Com. 

To  create  a  commission  to  investigate  sickness  and  accident  among 
employees.  Senator  Mills.  S,  879  (1024),  and  Mr.  Coffey,  A.  1221  (1434). 
Sen.  Finance  Com.;  Assm.  Ways  and  Means  Com. 

To  establish  state  system  of  insurance  for  employees  in  cases  of  death, 
sickness  and  accident  not  covered  by  Workmen's  Compensation  Law.  Senator 
Mills,  S.  69  (69,  365).    Judiciary  Com. 

To  extend  coverage  of  Workmen's  Compensation  Law  to  other  than  acci- 
dental injuries  and  to  injuries  not  arising  out  of  employment.  Mr.  Kelly, 
A.  23  (23).    Judiciary  Com. 

To  extend  coverage  of  the  Workmen's  Compensation  Law  to  all  kinds  and 
natures  of  employment.    Mr.  Perlman,  A.  29   (29).     Judiciary  Com. 

To  subject  the  premium  rates  of  the  State  Insurance  Fund  to  approval  of 
the  superintendent  of  insurance.  Senator  Xewton,  S.  1554  (2083).  Vetoed 
by  the  Governor. 

To  except  police  and  fire  forces  of  city  of  Rochester  from  Workmen's  Com- 
pensation Law.  Senator  Mullan,  S.  1053  (1241).  Not  approved  by  the 
Governor. 

To    provide    death    benefits    under    Workmen's    Compensation    Law    for 
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dependent  illegitimate  children.  Senator  Ramsperger,  S.  1410  (1773).  Sen. 
Judiciary  Com. 

Bimilar  provision  in  A.  1333  (1587)  and  S.  893  (1038,  2128,  2189,  2263. 
2278),  amending  Workmen's  Compenaaton  Law  generally.  Latter  approved 
June  1,  as  Chapter  705. 

To  permit  injured  employee  to  select  his  own  physician  under  Workmen's 
Compensation  Law  and  physician  to  recover  fee  in  courts.  Mr.  Evans,  A.  389 
(405).    Judiciary  Com. 

To  require  employer  to  provide  medical  treatment,  etc.,  for  ninety  days 
after  injury,  to  permit  employee  to  select  his  own  physician  and  physician 
to  recover  fee  in  courts.    Mr.  Schimmel,  A.  409  (425).    Judiciary  Com. 

To  allow  workmen's  compensation  from  date  of  injury.  Mr.  Lamey,  A. 
563   (601).    Judiciary  Com.     Compare  provision  in  Chapter  705. 

To  allow  compensation  from  seventh  day  of  disability,  to  require  notice 
of  injury  within  five  days  and  to  permit  presentation  of  claim  after  first 
seven  days.    Senator  Cotillo,  S.  1393  (1744).    Labor  and  Industries  Com. 

To  allow  compensation  from  day  of  disability,  to  require  notice  of  injury 
within  five  days  and  to  permit  presentation  of  claim  after  first  seven  days. 
Mr.  Perlman,  A.  31    (31).    Judiciary  Com. 

To  fix  compensation  for  loss  of  two  or  more  digits  of  right  hand,  in  whole 
or  in  part,  by  same  accident.  Mr.  Ahern,  A.  1503  (1874).  Judiciary  Com. 
Compare  provision  in  Chapter  705  above. 

To  provide  15  per  cent  increase  or  decrease  of  workmen's  compensation 
for  failure  of  employer  or  employee  to  provide  or  use  safeguards  or  observe 
rules.    Mr.  A.  Taylor,  A.  488  (516).    Judiciary  Com. 

To  prohibit  appeals  from  workmen's  compensation  awards  not  exceeding 
forty-four  dollars  per  month.    Mr.  Flamman,  A.  154  (155).    Judiciary  Com. 

To  abolish  direct  settlements  between  employer  and  employee  and  to  pro- 
vide for  payment  of  all  workmen's  compensation  by  the  Commission.  Sena- 
tor Cotillo,  S.  1426   (1810).    Judiciary  Com. 

To  re-establish  Workmen's  Compensation  Commission.  Senator  Foley, 
S.  616  (696),  and  Mr.  Ryan,  A.  842  (937,  1442).  Sen.  Labor  and  Industry 
Com.;  Assm.  Judiciary  Com. 

To  eliminate  workmen's  compensation  functions  of  State  Industrial  Com- 
mission and  to  abolish  office  of  third  deputy  commissioner.  Senator  Foley, 
S.  617  (697),  and  Mr.  Ryan,  A.  843  (938,  1439).  Sen  Labor  and  Industry 
Com.;  Assm.  Labor  and  Industries  Com. 

To  provide  plan,  alternative  to  Workmen's  Compensation  Law,  voluntary 
for  employee,  with  coverage  of  vocational  diseases  and  assessment  of  employee. 
Mr.  Evans,  A.  390   (406).     Judiciary  Com. 

To  increase  workmen's  compensation  rate  for  employees  receiving  ten  dol- 
lars a  week  or  less  to  100  per  cent  of  wages.  Mr.  Lamey,  A.  561  (599). 
Judiciary  Com. 

To  fix  disability  and  death  benefit  awards  under  Workmen's  Compensa- 
tion Law  at  100  per  cent  of  wages  and  otherwise  to  increase  compensation. 
Mr.  Perlman,  A.  30  (30).    Judiciary  Com. 

Concurrent  resolution  for  constitutional  amendment  defining  relations  of 
sections  19  and  19  of  article  1  of  Constitution,  permitting  workmen's  com- 
pensation for  occupational  disease  and  otherwise  modifying  legislature's 
powers.    Mr.  Perlman,  A.  33  (33).    Asam.  passed;  Sen.  Judiciary  Com. 
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Emplotess'  Liabzutt 

To  r^ulate  time  limit  for  administrator's  or  executor's  action  for  causing 
death  by  negligence.     Senator  Newton,  S.  1144   (1385).     Codes  Com. 

To  require  provision  in  employer's  liability  insurance  policies  that  insol- 
vency or  bankruptcy  of  insured  shall  not  release  insurance  carrier.  Senator 
Boylan,  8.  912  (1057),  and  Mr,  McCue,  A.  259  (2^1,  1468).  Approved  May 
17,  as  Chapter  624. 

Wages 

To  create  minimum  wage  commission  and  to  provide  for  minimum  wage 
boards.     Senator  Wagner,  S.  847   (970).     Labor  and  Industry  Com. 

Similar  biU,  Mr.  Goldstein,  A.  1024  (1159).    Social  Welfare  Com. 

Senate  resolution  for  joint  committee  to.  investigate  question  of  minimum 
wage  for   women.    Senator   Cotillo  April    5.    Finance   Com. 

Concurrent  resolution  for  constitutional  amendment  empowering  Legisla- 
ture to  prescribe  living  wages  for  women  and  children.  Mr.  Ilamill,  A.  126 
(126).    Judiciary  Com. 

To  extend  prevailing  rate  of  wages  provision  of  Labor  Law,  |  3,  to  masters, 
mates  and  pilots  of  steam  vessels  operated  by  the  state  or  a  municipality. 
Senator  G.  L.  Thompson,  S.  840  (963,  1191;  A.  2223).  Vetoed  by  the 
Governor. 

To  require  highway  contractors  to  give  bond  to  pay  for  supplies,  materials 
and  labor.  Senator  Robinson,  S.  1111  (1321),  and  Mr.  Davies,  A.  1454 
(1790).     Sen.  Internal  Affairs  Com.;  Assm.  Internal  Affairs  Com. 

To  require  municipal  contractors  to  give  bond  to  observe  contract  terms 
and  to  pay  for  supplies,  materials  and  labor.  Senator  Robinson,  S.  1110 
(1320),  and  Mr.  Davies,  A.  1455  (1791).  Sen.  Judiciary  Com.;  Assm.  Gen- 
eral Laws  Com. 

To  require  canal  contractors  ta  give  bond  for  monthly  payment  of 
mechanics  as  well  as  laborers  and  to  extend  period  for  action  against  sureties 
to  six  months.    Mr.  McNab,  A.  628  (678).    Assm.  passed;  Sen.  Canals  Com. 

To  permit  allowances  for  increase  or  decrease  in  prevailing  rates  of  wages 
between  date  of  execution  and  date  of  completion  of  public  works  contracts. 
Mr.  Bewley,  A.  794  (877).     Labor  and  Industries  Com. 

To  require  New  York  City  to  pay  weekly  in  cash  the  wages  of  all  employees 
paid  at  an  hourly,  daily  or  weekly  rate.  Mr.  McDonald,  A.  737  (814).  Cities 
Com. 

To  regulate  costs  recoverable  by  working  men  and  women  in  actions  for 
wages  or  materials.    Mr.  Greenberg,  A.  1512   (1883).     Codes  Com. 

To  permit  judgment  creditor  to  levy  against  wages,  income,  etc.,  of  judg- 
ment debtor  without  waiting  for  return  of  judgment  unsatisfied.  Senator 
Gilchrist,  S.  1174  (1422,  1789).    Not  approved  by  the  Governor. 

To  make  judgment  debtors'  wages,  income,  etc.,  in  excess  of  $4,000  per 
year  liable  in  full  for  creditors'  claims.  Mr.  Evans,  A.  386  (402,  1080). 
Assm.  passed;  Sen.  Codes  Com. 

To  subject  wages,  income,  etc.,  of  judgment  debtor  amounting  to  nine  dol- 
lars or  more  per  week  to  execution.  Senator  Halliday,  S.  642  (722),  and 
Mr.  H.  J.  Mitchell,  A.  709   (776).     Sen.  Codes  Com.;  Assm.  Codes  Com. 

To  subject  wages,  income,  etc.,  of  judgment  debtor  amounting  to  twelve 
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dollars  or  more  per  week,  or  at  that  per  diem  rate  for  any  portion  of  such 
week,  to  execution.    Mr.  Fullagar,  A.  530  (573).    Codes  Com. 

To  limit  execution  for  debt  to  wages,  earning  or  salary  of  single  person 
exceeding  eighteen  dollars,  and  of  married  person  exceeding  twenty-five  dol- 
lars per  week.    Mr.  Whitehom,  A.  475  (501,  1395).     Codes  Com. 

^     Labob  Obganizatioks 
(See  also  Industrial  disputes.) 
To  exclude  the  existence  and  operation  of  labor  organizations  from  classi- 
fication as  illegal  combinations  or   conspiracies.     Senator  Wagner,  S.   255 
(262),  and  Mr.  Goodman,  A.  554    (592).     Sen.  Codes  Com.;   Assm.  Codes 
Com. 
Similar  bill,  Mr.  Callahan,  A.  338   (351).    Judiciary  Com. 

Ratlho.vdb 
To  limit  wearing  of  badges  by  railroad  employees  to  conductors  or  col- 
lectors and  wearing  of  uniforms  to  such  as  are  furnished  free  and  by  mutual 
agreement     Mr.  Merritt,  A.  100   (100).     Railroads  Com. 

GOVERNMENT  EMPLOYEES 
General 

To  permit  absence  of  state  and  municipal  officers  and  employees  on  mili- 
tary and  naval  duty  without  prejudice  to  position,  privilege  or  pay,  Mr, 
Fenner,  A.  481  (609,  637,  1645,  1816;  8.  1790,  1981,  2050,  2133,  2143,  2214). 
Approved  May  10,  as  Chapter  435. 

Similar  bill.  Senator  Stivers,  S.  1072   (1264).     Military  Affairs  Com. 

Similar  bill,  Mr.  Welsh,  A.  1501  (1851).  Assm.  pajssed;  Sen.  Military 
Affairs  Com. 

Similar  bill,  providing  also  for  detail  of  national  guardsmen  and  naval 
militiamen  to  agricultural,  industrial  or  other  service.  Senator  E.  R.  Brown, 
S.  1498   (1954).    Killed. 

To  restrict  privileges  of  state  and  municipal  employees  absent  on  military 
and  naval  duty  to  employees  at  present  members  of  national  guard  or  naval 
militia.    Senator  Stivers,  S.  1505  (1974).     Military  Affairs  Com. 

To  require  public  employees  to  take  and^  file  constitutional  oath.  Mr, 
Malone,  A.   1484    (1834).    Approved  May  19,  as  Chapter  574. 

To  provide  for  the  removal  of  public  officers  or  employees  for  treasonahU 
or  seditious  acts  or  utterances.  Senator  Slater,  8,  1271  (1570).  Approved 
May  8,  as  Chapter  416. 

To  create  a  commission  to  inquire  into  the  pensioning  of  public  employees. 
Senator  Mullan,  S.  1307  (1615),  and  Mr.  Brennan,  A.  1732  (2323).  Sen. 
Finance  Com.;  Assm.  Ways  and  Means  Com. 

Concurrent  resolution  for  constitutional  amendment  to  give  Spanish  War 
and  Philippine  veterans  and  marine  corps  veterans  preference  in  civil  service. 
Senator  Gilchrist,  S.  82  (82,  1831),  and  Mr.  Martin,  A.  232  (234).  Adopted 
May  9. 

To  give  veteran  soldiers  and  firemen  preference  in  retention  in  civil  service. 
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Senator  Cromwell,  S.  1000  (1173),  and  Mr.  Leininger,  A.  M5  (1094).  Sen. 
Civil  Service  Com.;  Assm.  Judiciary  Cam, 

To  subject  rules  for  classiftcation  of  classified  civil  service  to  approval  of 
Legislature  instead  of  Governor.  Senator  Lawson,  S.  826  (948).  Civil 
JService  Com. 

To  limit  civil  service  appointments  to  citisens  of  New  York  State  when 
appropriate  lists  can  be  made.  Senator  Gilchrist,  S.  78  (78).  CiJivil  Service 
Com. 

To  permit  civil  service  employees  to  organize  for  improrement  of  their  con- 
ditions and  to  petition  the  Legislature  and  their  executive  superiors.  Sena- 
tor Gilchrist,  S.  4  (4),  and  Mr.  Blakely,  A.  1600  (2006).  Sen.  Judiciary 
Com. ;  Assm.  Judiciary  Com. 

To  require  certification  and  appointment  of  person  standing  first  on  civil 
service  promotion  list.     Senator  Walker,  S.  260  (267).     Civil  Service  Com. 

To  r^ulate  promotions  and  transfers  in  the  competitive  civil  service.  Mr. 
Fertig,  A.  49   (49).     Judiciary  Com. 

To  eliminate  provisions  relative  to  transfers  in  the  civil  service  and  to 
prohibit  exemption  of  positions  once  placed  in  competitive  class.  Senator 
^lurphy,  S.  810  (934,  1687,  1927),  and  Mr.  Fertig,  A.  48  (48,  2208).  Sen. 
passed;  Assm.  Judiciary  Com. 

To  permit  promotion  of  person  on  civil  service  list  accepting  position  in 
grade  inferior  to  grade  for  which  qualified  without  additional  examination. 
Senator  Gilchrist,  S.  370  (386),  and  Mr.  Mahony,  A.  606  (603).  Sen.  passed; 
Assm.  Judiciary  Com. 

To  provide  for  suspension  and  reinstatement  of  civil  service  onployees 
whose  positions  are  abolished  or  made  unnecessary.  Senator  Walker,  S.  680 
(759).     Civil  Service  Com. 

Similar  bill,  Mr.  GouM,  A.  316   (323).     Judiciary  C^om. 

To  regulate  removal,  suspension  and  reinstatement  of  public  employees. 
Mr.  E.  H.  Miller,  A.  778  (861).    Judiciary  Com. 

State   Empix>tees 

To  establish  aystem  of  service  records  and  ratings  for  state  employees. 
Senator  Gibhs,  £f.  1487   (1938,  2038).    Approved  May  25,  as  Chapter  653. 

To  create  standard  titles,  duties,  qualifications,  grades  and  compensation 
in  state  civil  service.    Senator  Gibbs,  S.  13  (13).    Civil  Service  Com. 

To  regulate  imposition  of  penalties  for  inefiiciency  and '  offenses  against 
duty,  discipline  or  good  behavior  in  the  competitive  class  of  the  state  civil 
service.     Senator  Gibbs,  S.  140  (142).    Civil  Service  Com. 

Concurrent  resolution  for  investigation  of  State  Capitol  and  other  build- 
ings relative  to  sanitary  and  sage  working  conditions  of  state  employees. 
Senator  Sage,  January  3.     Adopted. 

Senate  resolution  for  continuing  investigation  of  state  civil  service  by  com- 
mittee after  adjournment  of  Legislature.  Senator  Mullan,  March  28. 
Adopted. 

To  regulate  salaries  and  wages  of  state  hospital  officers  and  employees. 
Senator  G.  L.  Thompson,  8.  342  (354,  454,  1480,  1646),  and  Mr.  Murphy , 
A,  513    (547,  1983,  2110).     Approved  April  30,  as  Chapter  286. 

To  compensate  employees  of  state  hospitals  for  eoBtra  services  under ^  L. 
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1902,  ch.  26.    '^maior  (?.  h.  Thom^^wm,  8.  1429  (1814,  2063,  2151),  and  Mr. 
Murphy  J  A,  1700  (2291).    Approved  June  6,  aa  Chapter  741. 

To  increase  salaries  of  employees  in  engineer's  department  of  State  hos- 
pitals.   Senator  G.  L.  Thompson,  S.  1515  (1995,  2057).     Finance  Com. 

To  provide  retirement  pension  system  for  state  prison,  and  reformatory 
eixiployees.  Senator  Slater,  S.  422  (462),  and  Mr.  Law,  A.  631  (689,  1119, 
128.1).    Approved  June  1,  as  Chapter  712. 

To  provide  retirement  pensions  at  state  expense  for  employees  of  house  of 
refuge  for  juvenile  delinquents  in  New  York  City.  S^iator  Cromwell,  S.  93 
(93).     Finance  Com. 

To  re-enact  L.  1916,  ch.  438,  providing  retirement  pension  system  for  Civil 
War  veterans  in  state  civil  service.  Mr.  Ryan,  A.  891  (996).  Judiciary 
Com. 

To  provide  for  retirement  of  Civil  War  Teterana  from  state  civil  service 
without  continuity  of  employment.  Mr.  Shannon,  A.  305  (312).  Judiciary 
Com. 

To  traztafer  state  legislative  positions  to  classified  civil  service.  Senator 
Gibbs,  S.  117   (117).    Civil  Service  Com. 

To  elect  on  behalf  of  state  to  subject  all  state  employees  to  provision  of 
workmen's  compensation  law.  Senator  Walters,  S.  1034  (1222),  and  Mr. 
Law,  A.  1392  (1672).    Sen.  passed;  Assm.  Judiciary  Com. 

To  fix  salary  minimum  for  state  civil  service  employees.  Mr.  Lamey, 
A.  1380   (1636).     Ways  and  Means  Com. 

To  provide  for  inquiries  hy  the  Attomeu-General  relative  to  public  peace, 
safety  and  justice  and  for  the  appointment,  etc,,  of  employees  therefor, 
Senator  Sage,  8.  1589  (2194),  and  Mr.'Machold,  A.  1756  (2412).  Approved 
May  21,  as  Chapter  595. 

To  provide  increased  pay  for  state  armory  and  arsenal  employees  accord- 
ing to  length  of  service.  Mr.  Straub,  A.  1009  (1144).  Not  approved  by  the 
Governor. 

Similar  bill,  Mr.  F.  A.  WeUs,  A.  1065  (1220,  1871,  2070).  Not  approved 
by  the  Governor. 

To  require  that  state  armory  employees  shall  be  citizens  of  the  United 
States  and  residents  of  New  York  of  two  years*  standing  and  to  give  prefer- 
ence to  national  guardsmen.  Senator  Foley,  S.  1557  (2109),  and  Mr. 
Straub,  A.  1283  (1515).  Sen.  Military  Affairs  Com.;  Assm.  Military  Affairs 
Com. 

To  establish  State  Printing  Office  and  prescribe  method  of  selecting 
employees  therein.  Senator  Boylan,  S.  87  (87),  and  Mr.  Mahony,  A  463 
(489).    Sen.  Finance  Com.;  Assm.  Public  Printing  Com. 

Local  Employees  in  General 

7*0  extend  retirement  and  pension  provisions  to  Civil  War  veterans 
employed  in  local,  as  vxll  as  in  state  service.  Senator  Dotding,  8,  726  (828, 
2035),  and  Mr.  Smith,  A.  858  (953,  1440,  2350,  2395).  Approved  June  6, 
as  Chapter  768. 

To  give  Spanish  War  veterans  preference  in  local  civil  service  appoint- 
ments and  promotions.     Senator  Hill,  S.  717   (802).     Civil  Service  Com. 
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To  provide  that  contentB  of  destroyed  $M  machiM  ahaU  go  to  police  pei^ 
sum  or  poor  fund  in  cities  and  villages,  Mr.  O.  T.  Dwvis,  A.  596  (646) 
Approved  April  16,  as  Chapter  188. 

To  abolish  ttco  years*  residence  qualification  for  viUage  policemen.  Mr. 
Law,  A,  1685  (2160).    Approved  May  4,  as  Chapter  350. 

To  require  cities  to  furnish  free  uniforms  once  a  year  to  policemen,  fire- 
men and  other  employees  required  to  wear  uniforms.  Mr.  Larney,  A.  1381 
(1637).     Cities  Cora. 

To  require  cities  of  the  first  class  to  furnish  free  uniforms  in  police  and 
fire  departments.     Mr.  McElligott,  A.  040   (1068).     Cities  Om. 

To  provide  a  two  platoon  system  and  limit  hours  of  duty  in  fire  depart** 
raents  of  cities  of  the  first  class.  Senator  Gilchrist,  S.  3  (.3),  and  Mr. 
Blakely,  A.  3  (3).    Sen.  Cities  Com.;  Assm.  Cities  Com. 

Practically  identical  bill,  Mr.  Ryan,  A.  35   (35).     Cities  Com. 

To  limit  daily  hours  of  duty  of  policemen  in  cities  of  the  third  class  to 
eight  hours.    Mr.  Blakely,  A.  287  (204).    Cities  Com. 

New  Yobk  CJitt 

To  provide  for  absence  of  New  York  City  officers  and  employees  upon  mili- 
tary or  naval  duty  or  training  without  loss  of  pay,  privilege  or  position. 
Senator  Lockwood,  S.  805  (1040;  A.  2237),  and  Mr.  Marsh,  A.  1258  (1400). 
Rejected  by  the  Mayor. 

To  permit  absence  of  employees  of  New  York  City  and  counties  within  its 
limits  upon  national  Red  Cross  duty  without  loss  of  pay,  privilege  or 
position.  Senator  Cotillio,  S.  1244  (1508),  and  Mr.  Youker,  A.  1501  (1064). 
Sen.  passed;  Assm.  Cities  Com. 

To  prohibit  removal  of  New  York  City  officers  and  employees  except  upon 
formal  hearing  with  right  of  representation  and  court  review.  Mr.  Schim- 
mol,  A.  1562  (1030).    Cities  Com. 

To  regulate  rehearing  of  charges  and  reinstatement  of  dismissed  New  York 
City  employees.     Mr.  Gould,  A.  317   (324).     Cities  Com. 

To  increase  salaries  of  New  York  City  employees  by  annual  increments  of 
one  hundred  dollars  until  they  amount  to  twelve  hundred  dollars.  Mr. 
Shiplacoff,  A.  1541   (1011).    Cities  Com. 

To  require  New  York  City  to  pay  weekly  in  cash  the  wages  of  all  employees 
paid  at  an  hourly,  daily  or  weekly  rate.  Mr.  McDonald,  A.  737  (814). 
Cities  Com. 

To  require  New  York  City  to  furnish  uniforms  free  to  employees  receiving 
not  to  exceed  $1,000  salary  per  annum.  Mr.  McDonald,  A.  736  (813).  Cities 
Com. 

To  establish  eight-hour  day  for  New  York  City  employees  in  labor  class 
with  voluntary  overtime  at  extra  pay  and  with  two  weeks'  annual  vacation. 
Mr.  Schimmel,  A.   1438    (1753).     Judiciary  Com. 

To  establish  general  pension  commission  and  fund  for  all  New  York  City 
departments  except  department  of  education.  Mr.  Shapiro,  A.  1028  (1163). 
Cities  Com. 

To  shorten  retirement  period  of  Civil  War  veterans  and  to  provide  for 
retirement  of  incapacitated  employees  of  New  York  City.  Senator  Lawson, 
S.  701    (787).     New  York  City  Com. 
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To  regulate  retirement  of  Civil  War  veterans  from  civil  acrvioe  of  New 
York  City.  Senator  Gilchrist,  S.  505  (549,  782),  and  Mr.  Burr,  A.  718 
(795).     Sen.  passed;  Assm.  Cities  Com. 

Similar  bill,  Mr.  Simpson,  A.  747  (824).    Cities  Com. 

To  permit  retirement  of  Spanish  War  or  Philippine  veterans  from  employ 
of  New  York  City  after  twenty-five  years'  service.  Senator  Lawson,  S.  401 
(428).    New  York  City  Com. 

To  eliminate  five-day  limitation  on  grants  of  leave  of  absence  to  memhen 
of  yew  York  City  police  force.  Senator  Lawson,  S.  809  (99^),  and  Mr.  Bwrr, 
A,  798   (889,  1782),    Approved  April  25,  as  Chapter  257. 

To  regulate  number  and  salaries  of  Jfew  York  City  police  captains  detailei 
to  act  as  inspectors.  Senator  Lockwood,  8.  894  (1039),  and  Mr,  Sllenbogen, 
A,  1231  (1451).    Approved  May  7,  as  Chapter  395. 

To  regulate  objects  and  powers  of  "  honor  roll  relief  fund "  of  Jiew  York 
City  police  department.  Senator  Koenig,  S.  1211  (1459),  and  Mr.  Tudor, 
A.  1580   (1953).     Approved  May  22,  as  Chapter  606. 

To  regulate  grades  and  increase  salaries  of  New  York  City  patrohnen. 
Mr.  Klingmann,  A.  265   (267).     Cities  Com. 

To  regulate  time  service  record  of  water  supply  police  transferred  to  New 
York  City  police  department.  Mr.  Straub,  A.  850  (945).  Assem.  passed;  Sol 
New  York  City  Com. 

To  modify  police  pension  system  of  New  York  City  relative  to  age  limit, 
forfeit  and  amount  to  widow  or  children.  Senator  Lawson,  S.  11  (11,  679, 
812).     Com.  of  the  Whole. 

To  increase  pension  of  dependent  parents  or  widow  of  New  York  Ciiy 
policeman  killed  or  mortally  injured  in  line  of  duty  from  six  hundred  dol- 
lars to  eight  himdred  and  fifty  dollars  per  annum.  Mr.  £.  H.  Miller,  A.  1574 
(1942).     Cities  Com. 

To  extend  rehearing  and  reinstatement  provisions  to  persons  dismissed 
while  under  probation  for  permanent  employment  as  New  York  City 
patrolmen.     Mr.  Ryan,  A.  612   (662).     Cities  Com. 

Similar  bill  providing  also  for  reinstatement  of  resigned  persons.  Mr. 
E.  H.  Miller,  A.  779   (862).     Cities  Com. 

To  regulate  age  limit  for  retirement  of  members  of  New  York  City  police 
force.     Mr.  Klingman,  A.  267   (269).     Cities  Com. 

To  eliminate  provision  permitting  New  York  City  police  commissioner  to 
retire  and  pension  members  of  force  sixty  years  of  age  or  over.  Senator 
Carroll,  S.  749  (853),  and  Mr.  Klingmann,  A.  1304  (1559).  Sen.  New  York 
City  Com.;  Assm.  Cities  Com. 

To  permit  reinstatement  of  former  New  York  City  policeman  resigned 
without  charges  prior  to  January  1,  1913.  Mr.  Armstrong,  A.  785  (808). 
Assm.  passed;  Sen.  New  York  City  Com. 

To  authorize  police  commissioner  of  New  York  City,  to  rehear  charges 
against  and  reinstate  John  J.  Donnelly  as  patrolman.  Mr.  Lamey,  A.  1031 
(1166,  2047).     Rejected  by  the  Mayor. 

To  increase  salaries  of  uniformed  Aremen  and  fire-boat  pilots  in  New  York 
City  fire  department.     Mr.  Straub,  A.  907    (1012,  1548).     Cities  Com. 

To  increase  salaries  of  New  York  City  street  cleaning  employees.  Senator 
Gilchrist,  S.  982  (1137),  and  Mr.  Shiplacoff,  A.  1106  (1270).  Sen.  N.  Y. 
City  Com.;  Assm.  Cities  Com. 
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Same  bill,  Senator  Cotillo,  S.  1132  (1342).    N.  Y.  City  Com. 

To  abolish  3  per  cent  deduction  from  pay  of  New  York  City  street  clean- 
ing employees  for  relief  and  pension  fwid.  Mr.  Shiplacoff,  A.  1723  (2314). 
Cities  Com. 

To  permit  addition  of  not  to  exceed  two  hundred  and  sixy-six  lifters  to 
Brooklyn  street  cleaning  force.  Senator  Heffernan,  S.  408  (435),  and  Mr. 
Farrell,  A.  692   (759).     Sen.  New  York  City  Com.;  Aasm.  Cities  Com. 

To  provide  that  moneys  received  from  sale  of  New  York  City  garbage  shall 
not  go  into  street  cleaners'  pension  fund  but  into  general  fund.  Mr.  Meyer, 
A.  1234  (1454).    Cities  Com. 

To  provide  for  retirement  of  employees  of  public  utilities  owned,  operated 
or  controlled  by  New  York  City.  Senator  Cromwell,  S.  1163  (1404).  New 
York  Cities  Com. 

To  extend  New  York  City  retirement  pension  system  to  electrical  subway 
commission  and  electrical  control  board  employees  transferred  to  city  service. 
Senator  Ottinger,  S.  1470  (1893,  2049).    Not  approved  by  the  Crovemor. 

To  vest  appointment  and  control  of  janitors  and  other  school  employees  of 
New  York  City  in  a  commissioner  of  education  as  successor  to  board  of  edu- 
cation.   Mr.  Fertig,  A.  114  (114).    Cities  Com. 

PRISON  LABOR 

To  empower  Superintendent  of  State  Prisons  to  acquire  sites  and  employ 
prisoners  at  farm  and  other  outside  labor.  Senator  Wellington,  S.  1279 
(1581,  1857),  afui  Mr.  Wheeler,  A.  1644  (2087).  Approved  May  1,  as  Chapter 
391. 

To  regulate  toiainfenonce,  etc,,  of  convicts  employed  on  public  highv?ays. 
Senator  Whitney,  S.  1150  (1392),  and  Mr,  Pratt,  A.  1429  (1724).  Approved 
May  3,  as  Chapter  318. 

To  provide  for  employment  of  county  jail  prisoners  at  farm  labor  at  alms- 
houses or  poor  farms.    Mr.  Lord,  A.  1650  (2093).    Penal  Institutions  Com. 

REGULATION  OF  TRADES  AND  OCCUPATIONS 

To  empower  cities,  except  Rochester,  to  regulate  height  and  huXk  of  build- 
ingm  and  to  restrict  location  of  trades  and  industries.  Senator  HUl,  S.  106 
(106),  and  Mr.  Fearon,  A.  246  (249,  386;  S,  1835).  Approved  May  15,  as 
Chapter  483. 

To  redefine  '*  theatrical  employment  agencies  "  so  as  to  eafelude  business  of 
managing  entertainments,  artists,  etc.,  where  such  business  only  incidentally 
involves  seeking  employment  therefor.  Senator  Walters,  8,  1311  (1619). 
Approved  June  6,  as  Chapter  770. 

To  amend  the  Highway  Law  relative  to  the  licensing  of  operators,  to 
require  chauffeurs,  owners  and  operators  to  notify  Secretary  of  State  of 
change  of  residence  and  to  regulate  the  suspension  or  revocation  of  licenses. 
Senator  Cromw^,  S.  94  (94,  825,  1479,  1901,  2262),  and  Mr.  Kelly,  A.  143 
(143,  884,  1189,  1540,  1817).    Approved  June  6,  as  Chapter  769. 

To  subject  drivers  of  motor  vehicles  to  registration,  to  empower  Secretary 
of  State  to  8ui^>end  or  revoke  licenses  of  chauffeurs  and  certificates  of 
drivers,  and  to  regulate  law  of  the  road,  etc  Mr.  Welsh,  A.  130  ( 130,  1079, 
1805,  2243,  a  2261).    Asam.  passed;  Sen.  Third  Beading. 
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To  require  chauffeurs  or  operators  to  remain  on  or  immediately  near 
motor  vehicles  being  carried  on  ferry-boats.  Mr.  Ahem,  A.  972  (1101). 
Assm.  passed;  Sen.  Codes  Com. 

To  limit  license  of  chauffeurs  to  citizens'  of  United  States.  Mr.  La  Frenz, 
A.  1379  (1635).    Internal  Aifairs  Com. 

To  create  state  motion  picture  department  for  regulation  of  motion  pic- 
ture business.  Joint  Legislative  Committee,  S.  1413  (1776,  2115,  2148),  and 
A.  1695  (2232,  2383,  2393).    Assm.  passed;  Sen.  Judiciary  Com. 

To  regulate  qualifications  of  moving  picture  operators.  Senator  Walker, 
S.  993  (1162).    Cities  Com. 

To  require  licensing,  bonding  and  responsibility  for  employees  in  mes- 
senger service  business.  Senator  Walker,  S.  911  (1056),  and  Mr.  Kelly, 
A.  1675   (2130).     Sen.  Judiciary  Com.;  Assm.  Judiciary  Com. 

to  create  state  board  of  examiners  and  to  require  journeymen  electricians 
to  take  out  state  licenses.  Senator  Graves,  S.  557  (620,  1481).  Finance 
Com. 

Similar  bill,  Mr.  A.  Taylor,  A.  1078   (1233).     General  Laws  Com. 

To  create  state  board  of  examiners  of  horseshoers  with  compulsory  exam- 
ination and  registration  powers.  Senator  Halliday,  S.  1200  (1448),  and  Xr. 
Fenner,  A.  1658  (2114)     Sen.  Judiciary  Com.;  Assm.  Gen.  Laws  Com. 

To  prohibit  operation  of  hand-organs,  etc,  in  streets  or  public  places 
except  by  persons  incapacitated  for  labor  by  physical  condition  or  deformily. 
Senator  Daly,  S.  1650   (2079).     Codes  Com. 

To  except  employment  agencies  conducted  by  educational  institutions  for 
their  students  from  the  general  business  law  provisions  regulative  of  employ- 
ment agencies.  Senator  Murphy,  S.  Ill  (111),  and  Mr.  Brennan,  A.  549 
(587).    Sen.  Judiciary  Com.;  Assm.  General  Laws  Com. 

INDUSTRIAL  EDUCATION 

To  accept  the  benefits  of  the  act  of  Congress  for  promotion  of  vocational 
education.  Senator  Locktcood,  8,  773  (877,  1192).  Approved  May  21,  as 
Chapter  676. 

To  provide  military  and  vocational  training  for  boys  between  sixteen  and 
nineteen  years  of  age.  Senator  Slater,  S.  345  (357),  and  Mr.  Welsh,  A.  5U9 
(543,  969).    Approved  March  15,  as  Chapter  49. 

INDUSTRIAL  DISPUTES 

To  prohibit  blacklisting  and  misrepresentation.  Mr.  Farrell,  A.  453  (479). 
Codes  Com. 

To  provide  that  labor  of  a  human  being  shall  not  be  deemed  a  commodity 
or  article  of  commerce.    Mr.  Bloch,  A.  335  (348).    Judiciary  Com. 

Similar  bill,  Mr.  Callahan,  A.  338   (351).     Judiciary  Com. 

To  provide  that  combinations  or  agreements  in  contemplation  or  further- 
ance of  trade  disputes  shall  not  be  deemed  conspiracies,  or  in  restraint  of 
trade,  or  criminal,  if  not  criminal  for  individuals.  Mr.  W^hitehom,  A.  lU 
(111).    Codes  Com. 

Similar  bill,  Senator  Wagner,  S.  131  (131),  and  Mr.  Callahan,  A.  338 
(8ffl).   Sen.  Judiciary  Con.)  Amol  Judiciary  Oom. 
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To  make  conspiracy  to  prevent  another  from  exercising  a  lawful  trade  or 
calling  or  from  doing  other  lawful  act  a  felony.  Mr.  Smith,  A.  1400  (1680). 
Codes  Com. 

To  limit  and  regulate  the  issuance  of  temporary  or  preliminary  injunc- 
tions especially  in  relation  to  labor  disputes.  Senator  Wagner,  S.  257  (204), 
and  Mr.  Goodman,  A.  656  (504).    Sen.  Codes  Com.;  Assm.  Codes  Com. 

To  require  an  employer  advertising  for  employees  during  a  strike,  lockout 
or  other  labor  trouble  to  mention  existence  of  disturbance.  Mr.  Whitehom, 
A.  110  (110).    Codes  Com. 

To  create  department  of  State  police.  Senator  Mills,  8,  310  (318,  815, 
1003),  and  Mr.  L.  H.  Wells,  A.  896  (1001,  1187,  1801).  Approved  ApHl  11, 
as  Chapter  161. 

To  regulate  private  detective  licenses  by  separate  provisions  relative  to 
proprietors  of  agencies  and  independent  or  employee  detectives.  Senator 
Sage,  S.  1162  (1403),  and  Mr.  Machold,  A.  1477  (1827).  Sen.  Judiciary 
Com.;  Assm.  Ways  and  Means  Com. 

To  prohibit  use  of  a  body  of  armed  men  unauthorized  by  state  law  or 
keeping  an  armed  force  for  hire;  to  regulate  public  detectives;  to  prescribe 
public  control,  citizenship  and  residence;  and  to  make  violation  of  act  a 
felony.     Mr.  Whitehom,  A.  622    (672).     Codes  Com. 

To  permit  persons  who  have  been  under-sheriffs  or  wardens  to  qualify  as 
private  detectives  or  become  qualifying  members  of  agencies.  Mr.  Goldstein, 
A.  1419  (1714).    Not  approved  by  the  Governor. 


MISCELLANEOUS 

To  create  farms  and  markets  department  toith  power  to  aid  in  the  supply 
of  farm  labor.  Committee  on  Affriculture,  8.  1381  (1714,  1849),  and  Mr. 
Witter,  A.  1696   (2244).    Approved  June  9,  as  Chapter  802. 

To  establish  compulsory  reciprocal  contractual  relations  and  obligations 
of  employment  between  public  utility  corporations  and  their  employees.  Mr. 
Meyer,  A.  426   (445,  1731,  2233).     Judiciary  Com. 

To  r^ilate  eviction  of  tenants  occupying  premises  as  servants  or 
employees  of  landlords,  especially  janitors  or  superintendents  of  houses,  and 
to  extend  the  law  to  New  York  City.  Mr.  Shiplacoff,  A.  447  (466).  Codes 
Com. 
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Previous  Publicatiofls  Concemii^:  Employment 

statistics  of  imemploymeHt  were  published  from  1897  to  1915.  All  such 
statistics  were  based  on  returns  from  trade  unions.  For  tlic  yetu-a  1897 
and  1898,  these  were  published  only  in  the  annual  reports  of  the  Bureau 
of  Labor  Statistics.  From  1899  to  1913  sunHnary  figures  were  publi^ed 
quarterly  in  ihe  Bulletin  pf  that  Bureau,  which  after  1900  became  the  Bulletin 
of  the  Department  of  Labor,  with  detailed  annual  figures  in  the  annual  reports 
of  the  Bureau  of  Labor  Statistics.  Beginning  with  1913,  statistics,  or -other 
information  concerning  unemployment^  were  published  from  time  to  time 
in  the  special  Bulletins,  constituting  the  present  Bulletin  series,  of  which 
Nog.  57,  58,  61,  69  and  73  dealt  with  unemployment. 

From  189C  to  1005  a  State  Employment  Bureau  was  maintained  in  New- 
York  City.  The  annual  reports  of  this  Bureau  were  publiahed  in  the  annual 
reports  of  the  Bureau  of  Labor  Statistics  for  the  years  1896  to  1900,  and  in 
the  annual  reports  of  the  Commissioner  of  Labor  for,  1901  to,  1905.  Concern- 
ing the  abolition  of  that  Bureau,  see  page  14  of  the' report  of  the  Commis- 
fiioner  of  Labor  for  1905.  *         ^ 

In  1914  the  present  Bureau  of  Employment  was  established  in  the  Depart- 
ment of  Labor  with  branch  offices  in  different  localities.  Monthly  summaries 
of  the  business  of  these  offices  have  been  published  in  the  Official  Bulletin 
of  the  Industrial  Commission  since  October,  1915,  and  their  statistics  of 
registrations  for  work  and  calls  for  workers  have  been  included  in  the  L-abor 
Market  Bulletin  since  October,  1916.  The  annual  re]>orfe  of  the  Bureau  for 
1915  appears  in  the  Department  report  for  that  year. 

Beginning  with  October,  1915,  a  monthly  Labor  Market  Bulletin  has 
been  published,  containing  statistics  of  employment  in  representative  manu- 
facturing plants,  of  building  activity  in  cities,  and,  since  October,  l915r'of  the 
work  of  the  State  Bureau  of  Employment. 

Of  the  publications  above  referred  to,  files  of  which  may  be  found  in  many 
public  libraries,  the  Department  can  now  supply  only  the  following: 

Bulletina :  Those  not  indicated  as  out  of  print  on  the  inside  pa^  of  the 
back  cover  of  thi^^  Bulletin. 

Annual  Reports  of  Bureau  of  Labor  Btatisti4)s:  1900,  190^-4,  1907, 
1910-12. 

Annual  Rcpof^ta  of  the  Commissioner  of  habir:    '1902-7^  1909-10,  1913. 

Annual  Report  of  the  Department  of  Labor:     1915. 


ALBANY 

J.  B.  LYON  COMPANY,  PRINTERS 
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THE    COURSE    OF    EMPLOYMENT    IN    NEW    YORK 
STATE  FROM  1904  TO  1916 

This  bulletin  is  a  contribution  to  the  study  of  general  problems 
of  unemplojTnent — those  that  press  for  solution  during  each 
recurring  jieriod  of  industrial  depression  and  are  temporarily  for- 
gotten in  the  succeeding  prosperous  periods.  The  charts  pre- 
sented herewith  picture  the  two  kinds  of  fluctuations  in  employ- 
ment, seasonal  and  cyclical.  Seasonal  fluctuations  are  those 
occasioned  by  climatic  conditions  and  social  habits.  Cyclical 
fluctuations  are  caused  by  changes  in  business  conditions. 

The  bulletin  consists  of  two  parts:  One  shows  the  trend  of 
employment  in  representative  factories  of  I^ew  York  State  for  the 
period  of  two  years  and  seven  months  from  June,  1914,  to  Decem- 
ber, 1916,  inclusive;  the  other  shows  idleness  in  representative 
trade  unions  for  the  twelve  and  a  half  vears  from  January,  1904, 
to  June,  1916,  inclusive.  The  charts  for  employment  in  rep- 
resentative factories  .show  parts  of  one  cycle  only,  as  the  depres- 
sion curve  of  1914-1915  had  its  beginning  in  1913.  The  charts 
for  idleness  in  representative  trade  unions  show  industrial  cycles 
as  well  as  seasonal  fluctuations  in  those  selected  trades  which  are 
affected  by  such  changes. 

EMPLOYMENT  IN  FACTORIES* 
By  June,  1914,  the  industries  of  New  York  State  were  feeling 
keenly  the  effects  of  the  general  industrial  depression  which  had 
been  developing  in  the  United  States  for  over  a  year.  Evidences 
of  this  develojnnent  are  uninerous.  Unfilled  orders  of  the  United 
States  Steel  Corporation  had  decreased  steadily  from  approxi- 
mately 8,000,000  tons  in  January,  1913,  to  less  than  4,000,000 
tons  in  May,  1914.  The  value  of  exports  exceeded  the  value  of 
imports  by  $138,000,000  in  October,  1913;  by  April,  1914,  the 
value  of  imports  was  $12,000,000  greater  than  the  value  of 
exports.    At  the  middle  of  October,  1913,  car  shortage  on  Ameri- 

*  This  analyBis  of  the  volume  of  employment  in  factories  is  a  summary  of  data  published  monthly 
in  the  Labor  Market  Bulletin  of  the  New  York  State  Industrial  Commission  for  the  months  of 
September,  1915,  to  December,  1916.  inclusive. 
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can  railroads  was  6,048;  on  May  31,  1914,  there  was  a  surplus  of 
241,802.  IJailroad  earnings  were  8.2  per  cent  less  in  May,  1914, 
than  in  May,  1913. 

The  year  1913  was  the  most  successful  year  American  farmers 
had  ever  experienced.  But  agricultural  prosperity  presented  a 
striking  contrast  to  conditions  in  the  manufacturing  and  trans- 
portation industries,  llenc^  the  brunt  of  the  depression  of  1913- 
1914  was  borne  by  industrial  states  like  Xew  York.  For  example, 
while  the  aggregate  liability  of  all  business  failures  in  the  United 
States  was  only  28  per  cent  greater  in  the  first  half  of  1914  than 
in  the  first  half  of  1913,  the  corresponding  increase  for  Xew 
York  State  was  63  per  cent. 

Hence  the  war  in  Europe  did  not  cause  a  depression  here;  bat 
it  increased  for  a  time  the  effects  of  unsettled  industrial  condi- 
tions which  were  already  present.  The  recovery,  stimulated  at 
first  by  war  orders,  was  gradually  enhanced  by  increases  in  domes- 
tic business.  The  demand  for  labor  in  December,  1916,  presented 
a  marked  contrast  to  the  widespread  unemployment  prevalent 
during  the  latter  part  of  1914. 

The  charts  on  pages  13-24  show  the  trend  of  employment  in 
the  factories  of  Xew  York  State  from  June,  1914,  to  December, 
1916,  inclusive,  as  measured  by  the  number  of  workers  employed 
and  the  total  amount  of  wages  paid  in  representative  factories 
and  mills.  As  explained  in  the  Appendix,  the  data  for  these 
charts  was  obtained  from  representative  factories,*  which  sub- 
mitted once  each  month  a  transcript  of  the  payroll  records  for 
the  payroll  period  which  included  the  15th  of  the  respective 
months. 

The  employees  and  wages  curves  in  the  chart  on  page  13 
include  all  industries  combined.  Except  for  August,f  1914, 
the  month  in  which  the  shock  of  the  European  war  first  showed 
its  eflFect  upon  American  manufacturing  industry,  the  low  point 
in  the  number  of  employees  was  reached  in  January,  1915.  The 
recovery  from  then  until  August,  1915,  was  gradual.  Beginning 
in  September,  1915,  the  number  of  employees  increased  very 
rapidly  until  by  April,  1916,  it  was  25  per  cent  higher  than  the 


*  For  the  number  of  factories,  which  reported  each  month,  see  pafe  44. 

t  AuKU«>t  m  a  low  month  normally  because  of  vacations  and  seasonal  shut  downs. 
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low  mark  of  January,  1915.     From  April,  1916,  until  Decem- 
ber, 1916,  the  number  of  employees  increased  but  4  per  cent. 

The  curve  of  total  wages  also  reached  its  lowest  point  in  Jan- 
uary, 1915,  and  rose  gradually  until  August,  1915.  Starting  with 
the  latter  month,  it  mounted  upward  almost  continuously  from 
month  to  month.  By  December,  1916,  it  was  65  per  cent  higher 
than  its  low  mark  of  January,  1915.  The  difference  between  the 
low  and  high  marks  of  the  wages  curve  is  greater  than  the  dif- 
ference between  the  low  and  high  marks  of  the  employees  curve 
for  several  reasons.  During  the  period  of  depression  in  1914, 
part  time  employment  was  common  in  many  industries.  Hence 
the  total  number  of  workers  on  the  payroll  was  relatively  greater 
than  the  aggregate  amount  of  their  wages.  With  the  beginning 
of  industrial  recovery,  full  time  for  the  workers  already  on  the 
payroll  was  resumed  before  new  workers  were  added.  This  caused 
total  wages  to  increase  faster  than  the  number  of  employees.  With 
the  continual  increase  in  industrial  activity  new  men  were  added 
and  full  time  was  succeeded  by  overtime  in  some  cases.  Whenever 
overtime  was  practiced  this  tended  to  increase  total  wages  faster 
than  the  number  of  employees.  Finally,  the  relative  scarcity  of 
labor  which  accompanied,  the  I'etum  to  prosperity  resulted  in 
increases  in  wage  rates.  This  increase  in  rates  augmented  total 
wages  proportionately  and  helped  to  account  fra*  the  more  rapid 
rise  in  the  curve  of  total  wages. 

The  trend  of  the  labor  market  in  all  industries  combined  will 
not,  of  course,  b^  the  same  as  the  trend  in  groups  of  industries. 
Seasonal  fluctuations,  war  orders,  labor  troubles  and  other  influ- 
ences affect  the  amount  of  employment  more  markedly  in  groups 
of  industries  than  in  all  industries  as  a  whole. 

The  chart  on  page  14  shows  the  trend  of  employment  in  the 
stonCj  clay  amd  glass  produ-cts  group  of  industries.  This  grou]) 
includes  the  manufacture  of  lime,  cement  and  plaster;  brick,  tile 
and  pottery ;  glass ;  and  miscellaneous  stone  and  mineral  products. 
These  are,  for  the  most  part,  sea.^onal  industries.  Xormally 
there  are  two  slack  seasons  and  two  busy  seasons  in  this  group  of 
industries.  Summer  shut-downs  in  the  manufacture  of  glass' 
cause  a  brief  slack  season  in  July  and  August  while  a  longer 
winter  slack  season  occurs  in  the  manufacture  of  brick,  tile,  lime 
and  cement. 
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The  recovery  from  the  depression  of  1914  was  delayed  longer 
in  this  group  of  industries  than  in  most  other  groups.  The  fall 
season  of  1914  was  but  slightly  better  than  the  slack  months  of 
July  and  August.  The  succeeding  slack  season  carried  the  level 
of  both  wages  and  employees,  by  Februarj',  1915,  over  30  per 
cent  below  the  level  of  June,  1914.  The  summer  recovery-  of 
1915  was  only  partial  as  compared  with  June,  1914.  It  was 
not  until  the  fall  of  1915  that  prosperity  began  to  show  effects  in 
this  group  of  industries.  Since  then  the  nu^nber  of  employees 
and  the  amount  of  total  wages  increased  almost  continuously.  In 
fact  it  was  only  by  a  drop  in  total  wages  that  a  seasonal  depres- 
sion in  the  winter  of  1915-1916  was  noticeable  since  the  number 
of  employees  changed  but  little  during  that  time.  By  April, 
1916,  both  total  wages  and  employees  had  risen  to  a  level  above 
that  for  June,  1914.  In  December,  1916,  total  wages  were  37  per 
cent  greater  than  in  June,  1914,  and  98  per  cent  greater  than 
in  February,  1915,  which  was  the  lowest  month  shown  in  the 
chart. 

The  chart  on  page  15  shows  the  trend  of  employment  in  the 
metals,  machinery  and  conveyances  group.  This  group  includes 
the  following  industries:  pig  iron  and  rolling  mill  products; 
structural  and  architectural  iron  work;  sheet  metal  work  and 
hardware;  firearms,  tools  and  cutlery;  cooking,  heating  and  ven- 
tilating apparatus ;  machinery ;  automobiles,  carriages  and  parts ; 
cars,  locomotives  and  railway  repair  shops;  boat  and  ship  build- 
ing; brass,  copper  and  aluminum  products;  and  instruments  and 
appliances. 

The  metals-machinery  group  of  industries  was  affected  very 
favorably  by  war  orders.  The  depression  of  1914  continued 
throughout  the  year  and  part  time  employment  was  the  rule. 
War  orders  began  to  be  registered  in  the  form  o^  increases  in 
employees  and  total  wages  as  early  as  January,  1915.  Since  that 
time  increases  in  both  employees  and  total  wages  were  rapid  and 
practically  continuous.  The  two  conspicuous  breaks  in  this 
upward  movement  —  in  October,  1915,  and  March,  1916 — were 
caused  by  labor  troubles.  By  Deceiriber,  1916,  the  level  of 
employees  was  67  per  cent  higher  while  the  level  of  total  wages 
was  117  per  cent  higher  than  in  October,  1914.    The  most  marked 
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example  of  an  industry  favorably  affected  by  war  orders  was  the 
manufacture  of  firearms  and  tools.  In  this  industry  the  number 
of  employees  increased  250  per  cent  while  total  wages  increased 
447  per  cent  from  August,  1914,  to  December,  1916. 

The  immediate  effect  of  the  war  upon  the  wood  tfianufactures 
group  as  shown  in  the  chart  on  page  16  was  not  so  marked  as  in 
some  other  groups  of  industries.  The  normally  regular  slack 
periods  occurred  in  July,  1914,  and  January  and  July,  1915. 
Beginning  after  the  slack  season  of  July,  1915,  both  wages  and 
employees  increased  rapidly  and,  except  for  the  regular  slack  sea- 
.^on  in  January,  1910,  continuously.  The  temporary  decreases  in 
May,  1916,  were  due  to  labor  troubles.  By  December,  1916, 
the  number  of  employees  had  increased  23  per  cent  and  total 
wages  54:  per  cent  over  the  low  month  of  January,  1915.  A  strik- 
ing contrast  between  the  effect  of  a  regularly  recurring  slack  sea- 
son in  a  period  of  depression  and  in  a  period  of  prosperity  is 
shown  in  this  chart.  In  January,  1915,  the  numiber  of  employees 
dropped  5  per  cent  and  total  wages  dropped  7  per  cent.  The 
corresponding  decreases  for  January,  1916,  were  only  1  per  cent 
for  employees  and  4  per  cent  for  wages. 

The  chart  on  page  17  shows  the  trend  of  employment  in  the 
furs,  leather  and  rubber  goods  group,  including  the  manufacture 
of  leather;  furs  and  fur  goods;  boots  and  shoes;  rubber;  and 
minor  allied  industries.  The  number  of  employees  was  not  imme- 
diately affected  by  the  war  though  total  wages  dropped  temporar- 
ily because  of  the  inability  of  some  employers  to  obtain  raw  mate- 
rials and  because  of  labor  troubles.  The  recovery  was  speedy 
and  continuous,  except  for  a  temporarv^  slack  period  in  April, 
1915,  due  largely  to  labor  troubles  and  inventories.  The  month 
of  September,  1916,  also  showed  inactivity,  due  primarily  to  con- 
ditions obtaining  in  the  leather  and  shoe  industries.  The  increase 
in  both  employees  and  total  wages  began  in  August,  1915.  By 
December,  1916,  the  number  of  employees  was  32  per  cent  greater 
and  the  amount  of  total  wages  was  67  per  cent  greater  than  in 
June,  1914. 

The  trend  of  employment  in  the  chemicals,  oils  and  paints 
group  is  shown  in  the  chart  on  page  18.  This  group  includes  the 
manufacture  of  drugs  and  chemicals:  paints,  dyes  and  colors: 
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were,  respectively,  1  and  13  per  cent  higher  than  June,  1914. 
In  fact  the  seasonal  drop  in  the  number  of  employees  was  scarcely 
noticeable  in  December,  1915  and  1916,  while  the*  drop  in  total 
wages  was  much  smaller  than  in  December,  191-4.  In  April, 
1916,  the  number  of  employees  was  7  per  cent  greater  and  total 
wages  were  17  per  cent  greater  than  the  high  levels  of  the  corre- 
sponding spring  rush  season  of  1915;  in  September,  1916,  the 
fall  high  point,  wages  were  11  per  cent  and  the  number  of 
employees  4  per  cent  higher  than  the  same  season  of  1915,  which 
reached  its  maximum  in  October.  The  sharp  drop  in  both 
employees  and  total  wages  in  May,  1916,  was  due  to  labor  troubles. 
The  net  result  of  this  industrial  disturbance  in  May,  1916,  so 
far  as  the  trend  of  employment  is  concerned,  was  to  prolong  the 
summer  dull  season  somewhat,  to  shift  it  forward,  and  probably 
to  make  it  more  acute  than  it  would  have  been  otherwise. 

The  chart  on  page  23  shows  the  trend  of  employment  in  the 
food,  liquors  and  tobacco  group,  including  bakeries;  breweries; 
slaughtering,  meat  packing  and  dairy  products;  fruit  and  v^e- 
table  canneries;  and  the  manufacture  of  flour,  feed  and  other 
cereal  products;  miscellaneous  groceries;  confectionery  and  ice 
cream:  and  cigars  and  other  tobacco  products.  This  group  has 
one  busy  and  one  dull  season  each  year.  The  busy  season  begins 
in  June  and  continues  through  October  with  sustained  activity 
during  the  summer,  when  most  of  the  other  industrial  groups  are 
are  at  a  low  ebb  on  account  of  vacations.  The  dull  season  i? 
usually  most  marked  in  January  and  Febniaiy.  It  is  at  this 
period  that  inventories  arc  made  in  cigar  factories,  and  brewerie? 
lay  off  each  employee  one  day  per  week.  The  summer  season  in 
1914  was  unusually  busy  so  that  the  corresponding  season  of  1915 
seems  dull  in  comparison.  A  striking  demonstration  of  the  exist- 
ing shortage  of  labor  is  seen  in  the  divergence  between  the  wages' 
and  employees'  curves  from  January  to  December,  1916.  While 
the  number  of  employees  increased  but  10  per  cent,  total  wages 
increased  24  per  cent. 

The  chart  on  page  24  rei)resents  the  course  of  employment  in 
the  water,  light  and  power  group  of  industries.  From  June,  1014. 
to  October,  1915,  both  wages  and  employees  kept  a  relatively  even 
trend  except  for  December,  1014,  when  overtime  and  increase^! 
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total  wages  resulted  from  seasonal  demands  of  consumers  at  that 
period  of  the  year.  A  similar  increase  in  total  wages  is  repeated 
in  December,  1915,  and  December,  1916.  Starting  in  October, 
1915,  the  wages'  curve  begins  to  diverge,  in  an  upward  direction, 
from  the  employees'  curve.  This  is  undoubtedly  attributable  to 
increases  in  wage  rates.  During  the  entire  period  from  June, 
1914,  to  December,  1916,  the  number  of  employees  was  below  the 
figure  for  June,  1914.  The  total  payroll,  however,  increased  10 
per  cent  during  the  same  period. 

TRADE  UNION  IDLENESS 

For  several  years*  the  Bureau  of  Statistics  and  Information 
of  the  Department  of  Labor  received  idleness  returns  from  repre- 
sentative trade  unions  in  Xew  York  State.  The  percentages  of 
idleness  for  each  month  from  January,  1904,  to  June,  1916,  are 
recorded  in  the  charts  on  pages  25-36.  In  each  chart  the 
entire  hatched  surface  for  each  month  represents  the  total  num- 
ber of  union  members  reported  upon.  The  surface  under  the 
horizontal  black  line  represents  the  proportion  of  the  members  who 
were  idle  on  the  date  of  the  report. 

The  chart  on  page  25  shows  idleness  in  all  representative  unions 
since  January,  1904.  During  the  i)rosperous  years  following  the 
depression  of  1903  there  was  relatively  little  idleness  reported. 
The  panic  of  1907  increased  idleness  in  the  latter  part  of  that 
year  and  in  1908.  This  was  followed  by  a  period  of  recovery  in 
1910  and  again  by  a  depression  from  1913  to  1915.  These  idle- 
ness cycles  as  well  as  seasonal  fluctuations  are  more  noticeable 
in  the  charts  for  sej)arate  industries. 

The  chart  on  page  26  showing  union  idleness  in  the  m-etals 
and  machinery  industries,  is  ])erhaps  the  best  example  of  idle- 
ness cycles.  First  is  shown  the  period  of  recoveiy  from  the 
depression  of  1903;  then  the  depression  of  1908,  followed  by 
the  recovery  in  1909-10;  next,  the  depression  of  1911,  followed 
by  the  recovery  in  1912-13;  finally  the  depression  of  1914,  fol- 
lowed by   the   recovery  beginning   in   the   latter   part   of   1915. 


*The  data  and  analysis  of  trade  union  idlen?af)  was  puhlishei  currently  in  the  Quarterly  Rulle> 
tins  and  Annual  Reports  of  the  Department  of  Labor  from  1904  to  1912.  Thereafter.  Bulletins 
Noa.  58.  69  and  73  and  the  monthly  I^abor  Market  Bulletins  from  September.  1915.  to  June,  1916, 
contained  summariea  of  the  state  of  the  labor  market  as  evidenced  by  the  amount  of  idleness 
tmoQg  prganiaed  workmen. 
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Idleness  in  this  group  of  industries  is  subject  at  present  to  three- 
year  cycles.  Seasonal  influences,  on  the  other  hand,  are  appar- 
ently absent 

The  chart  on  page  27  showing  union  idleness  in  the  clothing 
trades,  presents-  a  striking  contrast  to  the  chart  for  metals  and 
machinery.  Previous  to  1910  the  returns  from  this  trade  were 
representative  only  of  the  most  highly  skilled  workers  in  the 
clothing  industry.  Since  that  time  all  classes  of  labor  are  rep- 
resented. Hence  the  contrast  between  the  beginning  and  the  end 
of  the  chart.  The  marked  feature  of  the  chart  from  1910  to  the 
present  time  is  the  extreme  seasonal  character  of  the  work.  Two 
seasons  of  idleness  occur  each  year  —  the  winter  season  being 
more  severe  and  more  prolonged.  The  seasonal  idleness  is  so 
pronounced  that  it  is  hard  to  distinguish  cycles  of  idleness.  Such 
cycles  occur,  however,  with  periods  of  greatest  idleness  in  1908, 
1910-11,  and  1913-14,  and  periods  of  recovery  intervening. 

The  chart  on  page  28  shows  union  idleness  in  the  printing  and 
bindiiig  trades.  These  trades  present  a  striking  example  of  reg- 
ularization  of  employment  through  union  regulations  and  trade 
agreements.  Since  1908  there  has  been  a  minimum  of  union  idle- 
ness in  these  trades,  which  has  been  affected  but  little  either  by 
seasonal  changes  or  industrial  cycles.  Of  course  the  nature  of 
the  printing  industrj'  has  much  to  do  with  this  regularization  of 
employment. 

The  chart  on  page  29  shows  union  idleness  in  the  woodworking 
and  furniture  majiufadaring  industries.  During  the  period  cov- 
ered in  this  chart  there  are  four  idleness  cycles;  the  depression 
of  1903  continued  through  1904  and  was  followed  by  the  recov- 
ery in  1905-06;  that  of  1908  was  followed  by  the  recovery 
of  1909-10;  a  somewhat  loss  pronoimced  period  of  idleness  in 
1911  was  followed  by  a  brief  recovery  in  the  latter  part  of  1912; 
and  the  more  prolonged  period  of  idleness  in  1914r-15  was  fol- 
lowed by  a  period  of  recovery  extending  from  September,  1915, 
to  April,  19 IG.  These  industries  have  a  dull  season  in  the 
winter  and  a  busy  season  in  the  summer. 

The  chart  on  page  30  shows  union  idleness  in  the  trades  engaged 
in  the  manufacture  of  food  and  liquors.  These  trades  are  not 
greatly  affected  by  general  industrial  cycles  of  depression  and 
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recovery  and  apparently  not  at  all  by  seasonal  changes.  The  three 
peaks  of  idleness. —  October,  1904,  April,  1906,  and  May  to 
July,  1910  —  were  periods  of  labor  troubles. 

The  chart  on  page  31  shows  union  idleness  in  the  tobacco 
industry.  The  cycles  of  idleness  are  quite  marked  here,  with 
prosperous  years  following  the  depression  of  1903;  then  the 
depression  of  1908-09,  followed  by  the  temporary  recovery  in 
1910,  a  less  prominent  depression  in  1911,  and  another  recovery 
in  1912-13;  and  finally  the  depression  of  1914-15,  followed  by 
the  period  of  recovery  from  May,  1915,  to  June,  1916.  The 
occasional  peaks  of  unemployment  in  December  are  explained 
by  the  fact  that  in  this  industry  it  is  customary  for  an  inventory 
to  be  taken  in  December.  In  some  years  the  date  upon  which 
idleness  was  reported  fell  within  this  inventory  period!  The 
idleness  peak  in  June,  1914,  is  due  to  inventory  in  some  of  the 
factories  at  the  time  the  reports  were  made. 

The  chart  on  page  32  shows  idleness  of  union  members  employed 
in  hotels,  restaurants  and  retail  trade.  Although  the  idleness 
cycles  are  noticeable  in  this  chart,  there  are  not  the  wide  fluc- 
tuations in  employment  which  are  found  in  some  other  industries. 
Likewise,  seasonal  fluctuations  play  little  part  in  this  chart  except 
that  in  general  there  is  less  idleness  in  the  summer  than  in  the 
winter. 

The  chart  on  page  33  shows  union  idleness  in  the  hmldbig 
trades  including  stone  working,  building  and  paving  trades,  and 
building  and  street  labor.  Here  are  found  marked  fluctuations 
both  by  seasons  and  by  cycles.  Each  year  has  a  dull  winter  sea- 
son beginning  in  December  and  a  busy  season  beginning  usually 
in  April  or  May.  In  the  building  trades  the  recovery  from  depres- 
sions is  somewhat  slower  than  in  manufacturing  industries.  Thus 
the  recovery  from  the  depression  of  1903  was  most  marked  in 
1905.  The  recovery  from  the  depression  of  1914-15  is  appar- 
ent in  the  chart  only  by  a  contrast  between  idleness  in  the  dull 
season  of  those  years  and  that  in  the  dull  season  of  1916. 

The  chart  on  page  34  shows  union  rdleness  in  the  transportation 
industries,  including  railway  construction  and  repair  work,  navi- 
gation, teaming  and  cab  driving,  freight  handling  and  telegraphs. 
This  chart  should  be  considered  in  two  sections.     Previous  to 
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January,  1912,  this  group  included  representatives  of  the  lake 
seamen.  The  seamen  are  idle  at  least  four  months  during  the 
winter,  beginning  in  December.  Hence  up  to  1912,  each  year 
shown  in  the  chart  had  a  dull  winter  season.  Since  December, 
1911,  idleness  among  lake  seamen  has  not  been  reported  so  that 
the  winter  idleness  season  has  not  been  so  marked.  The  idle- 
ness cycles  are  quite  prominent  in  this  chart.  The  secondarj' 
idleness  peak  in  1911  is  noticeable  as  a  prolongation  of  the  dull 
season. 

The  chart  on  page  35  shows  idleness  among  organized  theatrical 
employees  and  musicians,  especially  members  of  orchestras  in 
theatres.  This  chart  shows  extreme  seasonal  fluctuations,  wnth  a 
great  amount  of  idleness  during  the  three  or  four  late  spring 
and  summer  months  when  the  theatres  are  closed  and  none  at 
all"  or  very  little  during  the  theatrical  season  from  fall  to  spring. 
The  idleness  cycles  are  noticeable  chiefly  in  the  alternate  prolonga- 
tion and  shortening  of  the  dull  season.  In  1908  some  members 
were  idle  each  month  of  the  year.  In  1911  the  greater  portion 
of  the  sununer  idleness  extended  over  four  months  while  in  1912 
it  covered  only  three  months  and  in  1913  only  two.  Again  in 
1914,  summer  idleness  covered  four  months  and  in  1915,  five 
months. 

The  chart  on  page  36  shows  union  idleness  among  ^/a^Mmari/ 
engine  tenders  in  breweries,  hotels,  public  buildings  and  factories. 
There  is  practically  no  idleness  in  this  trade  even  when  industries 
in  general  are  feeling  the  effects  of  an  industrial  depression.  At 
no  time  during  the  twelve  and  a  half  years  covered  in  the  chart 
were  as  many  as  3  per  c^nt  of  the  members  reported  idle.  Neither 
seasonal  fluctuations  nor  idleness  cycles  are  prominent  in  this 
trade. 
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Appendix 

MBTHOD  OF  OBTAINING  AND  COMPUTING  DATA 

Pay-Roil  Reports  From  Factories 

The  charts  and  index  numbers,  in  this  Bulletin,  on  the  number  of  employees 
and  total  wages  paid  in  rrpre^cntativo  factories  of  Xew  York  State  are  based 
on  reports  made  monthly  by  such  factory  owners  to  the  Bureau  of  Statistics 
and  Information  of  the  New  York  State  Industrial  Comniissitm.  The 
schedule  for  the  report  calls  for  pay-roll  information  as  to  the  number  of 
office  and  shop  employees,  respectively,  and  the  amount  of  wages  paid  for 
the  firm's  pay-roll  period  which  included  tlie  loth  of  the  month.  This  pay- 
roll period  is  usually  for  one  week.  The  correspondents  furnishing  reports 
are  requested  to  note  on  the  schedules  "  if  there  have  Ix^en  special  circum- 
stances, such  as  changes  in  wage  rates,  prr)ceftse3  of  manufacture  or  line  of 
goods  made,  or  such  as  departments  or  branch  factories  opcmed  or  closed, 
etc.,  affecting  the  significance  of  the  figures  reported."  These  reports  were 
first  received  in  June,  1IU5,  and  data  were  requested  on  the  same  schedule 
for  the  corresponding  month  of  1914.  Starting  with  June,  1916,  the  fifms 
were  requested  to  submit  data  for  the  current  month  only,  ina.smuch  as 
the  reports  for  1915  vrtrv  then  on  file  with  the  Bureau  of  Statistics  and 
Information. 

The  first  tentative  list  of  representative  factories  comprised  1,929  firms. 
In  preparing  the  list,  regard  was  had  for  the  geographical  distribution  of 
the  factory  workers  thrr)ughout  tlie  state,  as  well  as  the  industrial  ccmiposi- 
tion  of  each  locality.  If  a  city  had  10  per  cent  of  the  state's  factory  workers, 
approximately  a  like  percentage  of  the  representative  list  was  chosen  from 
that  city.  Similarly,  a  center  for  the  manufacture  of  textiles,  like  ("oboes, 
was  given  due  representation  in  the  industrial  group  which  com])rise»  the 
manufacture  of  textiles.  After  the  returns  for  June,  July  and  August,  1915, 
were  received  and  edited,   the  list  was   revised  and   reduced. 

Starting  with  Septem))or,  1915,  the  list  of  representative  firms  varied  each 
month  due  to  the  failure  of  8<nne  firms  to  report  in  time  for  inclusion  in  the 
tabulation.  As  is  explainixi  later,  the  amount  of  variation  was  small  and 
did  not  affect  the  comparability  of  the  returns  from  month  to  month  for 
the  reason  that  comparisons  were  made  thnnigh  the  medium  of  ratios  to 
the  June,  1914,  totals  for  the  firms  which  were  included  in  any  given  month. 

In  computing  the  reprewntaticm  which  each  of  the  eleven  groups  of  indus- 
tries should  have,  after  the  first  three  months'  returns  were  received,  reccmrso 
was  had  to  the  census  of  manufacturing  which  appeared  in  the  1913  Indus- 
trial Directory  of  the  New  York  State  Department  of  Labor.  The  1913  data 
of  the  representative  list  of  firms  were  tabulated  by  industrial  groups  and 
these  group  totals  of  the  representative  list  were  compared  with  the  1913 
group  totals  for  the  entire  state.  A  similar  comparison  was  made  in  Decem- 
ber, 1916,  and  the  following  table  shows  the  respective  percentages: 
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PcftccNTAOS  or  Emplotsbs  in  Each  Industrial  Group  in  Represcntatitb  List,  ix  Rela- 
tion TO  THX  Total  Numbbr  or  Emplotxbs  in  tbs  Statb,  According  to  Fiourrb  roB  1913 

pbrcbntaqb*  or  bach  rbpbx- 
bbntativb  oroup  total  to 
the  corrxspondino  qboup 

TOTAL    POR    XNTIRX    ffTATR. 

IN  1913.  roR  riRiu  rbfokt- 

INO  IN 

INDUSTRY  oboupb  Juoe,  1914  December,  1916 

I.  Stone,  olay  and  clase  products 30                   39 

II.  Metals,  machinery  and  conveyances 46                    52 

III.  Wood  manufactures 26                    33 

IV.  Furs,  leather  and  rubber  goods 34                    42 

V.  Chemicals,  oils,  paints,  etc 44                    54 

VI.  Paper 42  46 

VII.  Printing  and  paper  goods 35  36 

VIII.  TextUes 49  54 

IX.  Clothing,  millinery,  laundering,  etc 16  22 

.     X.  Food,  liquors  and  tobacco 30  34 

XI.  Water,  light  and  power 22  26 

All  Industries  Combined 33  38 


Groups  II,  V,  VI  and  VIII  which  include  Metals  and  Machinery,  Chemicals. 
Paper,  and  Textiles  have  a  higher  percentage  than  the  other  groups  for  the 
reason  that  large  sized  plants  predominate  in  these  industries  and  a  small 
number  of  factories  will  produce  an  extremely  high  quota  of  employees.  On 
the  other  hand  Group  IX,  Clothing,  has  a  meager  representation,  for  in 
this  industry  the  small  sized  factory  is  the  rule  and  any  attempt  to  increase 
the  number  of  employe<^s  would  necessitate  the .  addition  of  a  very  large 
number  of  plants.  It  lias  not  been  found  feasible  to  increase  the  represen- 
tation of  the  clothing  industry.  From  June,  1914,  to  December,  1916,  the 
number  of  employees  in  the  entire  representative  list,  shown  by  the  1913 
figures,  changed  (increased)  but  5  per  cent.  This  demonstrates  that  the 
substitution  each  month  of  some  difTerent  firms  did  not  disturb  comparability 
to  any  great  extent. 

The  weight  of  each  industry  group  in  the  total  for  all,  for  number  of 
employees  as  reported  in  1918,  t  in  June,  1914,  and  in  December,  1916, 
respectively,  is  shown  in  the  following  table: 


♦These  perrcntnjrrB  arc  ron  jtifrd  frrnn  the  1913  fgurep  ''r.uml.rr  of  eniployc<>8)  of  these  firms 
whioh  wcrp  utilized  in  June,  1»j14,  and  December,  191tt,  respectively, 
t  The  1913  figures  for  each  firm  were  generally  annual  averages. 
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Weight  op  Each  •Industry  in  Total 

(Ter  cent  of  each  industry  of  total  for  all,  for  firms  rei)ortlng  In  the  respective 
periods,  using  1013  figures) 


Entire  rbprksbntative  list 


1913 

June,  1914   December,  1916 

2.6 

2.4 

2.7 

24.4 

34.0 

32.9 

6.4 

5.2 

6.5 

6.3 

6.5 

7.0 

3.4 

4.6 

4.8 

1.2 

1.6 

1.5 

8,4 

9.0 

7.8 

8.8 

13.2 

12.5 

27.7 

13.9 

15.9 

9.9 

9.0 

8.8 

0.9 

0.6 

0.6 

100.0 

100.0 

100.0 

INDUSTRT   OROUPB 

I.  Stone,  clay  and  glass  products 

II.  Metals,  machinery  and  conveyances . 

III.  Wood  manufactures 

IV.  Furs,  leather  and  rubber  goods 

V.  Chemicals,  oils,  paints,  etc 

VI.  Paper 

VII.  Printing  and  paper  goods 

VIII.  Textiles 

IX.  Clothing,  millinery,  laundering,  etc .  . 

X.  Food,  liquors  and  tobacco 

XI.  Water,  light  and  power 

Totel 


This  table  also  shows  that  Groups  II  and  VIII,  ^Metals  and  Textiles,  are 
s<oinewhat  overweight,  while  Group  IX,  Ch)thing,  is  underweight.  In  the 
representative  list,  the  proportion  for  metals,  compared  to  the  total  for  that 
entire  list,  is  approximately  10  per  cent  more  than  the  corresponding  figure 
for  all  manufacturing  firms  in  the  state.  Similarly,  the  proportion  for  tex- 
tiles in  the  representative  list  is  about  5  per  cent  higher  than  the  proportion 
for  this  group  in  the  state  as  a  whole.  Group  IX,  Clothing,  in  the  repre- 
sentative list,  shows  approximately  14  per  cent  less  than  its  correHpcmding 
percentage  for  the  state  as  a  whole. 

Responses  received  for  the  report  covering  the  pay-roll  which  included  the 
15th  of  June,  1914,  and  of  June,  1915,  numbered  only  928  by  July  22,  1915. 
But  the  reports  for  the  next  mcmth,  July,  1915,  were  more  encouraging, 
with  608  additional  Juno  reports  and  1,222  July  reports,  by  Augu.st  19,  1915. 
In  August,  1915,  field  agents  were  assigned  for  the  collection  of  outstanding 
reports  and  on  September  15,  1915,  there  were  on  file  1,680  reports  for  June, 
1,554  for  July  and  1,315  for  August.  The  tal)uIation  for  the  months  of  June, 
July  and  August,  1914,  and  June,  July  and  August,  1915,  was  made  on 
September  15,  1915,  with  1,300  firms,  for  which  tlie  requisite  complete  data 
for  the  three  months  of  each  year  were  (m  file.  Tlie  tables  on  page  44  show 
the  number  of  reports  received  and  the  numlK»r  tabulated  each  month;  also 
the  number  of  reports  and  employees  tabulatetl  for  December,  1916,  arranged 
by  the  industrial  groups. 

For  the  months  following  September,  1915,  the  tabulation  was  closed* 
each  month  early  enough  to  permit  the  analysis  of  the  returns  to  be  ready- 
by  the  12th  of  the  month  subsequent  to  the  date  included  in  the  report. 
This  was  deemed  nect^ssary  for  the  reason  that  one  of  the  chief  values  of  a 
review  of  the  state  of  the  lal)or  market  and  of  the  volume  of  employment,  as 
measured  by  the  number  of  factory  employees  and  total  wages  paid,  lies  in 
its  timeliness. 


*  The  closing  date  for  the  first  eight  months  wbp  ^cnorally  the  4th  or  .5th  of  the  month.  There- 
after, with  the  perfection  of  the  office  routine  in  editiiiK  and  tabulating  the  reports,  the  tabulation 
WM  held  open  to  include  reportv  received  up  to  the  7tJi  of  the  month. 
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But  this  attempt  to  expedite  the  publication  of  the  returns  introduced  a 
new  factor  in  so  far  as  late  reports  were  concerned.  It  was  obviously 
impossible  to  assume  that  each  firm  would  always  mail  its  report  on  time. 
Experience  in  other  similar  canvasses  had  demonstrated  this.  Nor  was  it 
thoug'ht  practicable  or  feasible  to  secure  tardy  reports  through  the  agency 
of  the  Bureau's  field  force,  on  account  of  the  expense  and  time  involved. 
Nevertheless,  it  seemed  necessary  that  a  fixed  list  of  firms,  reporting  each 
and  every  month,  should  be  established  if  comparison  of  total  employees  and 
wages  were  to  be  made  from  month  to  month. 

To  meet  this  problem,  raised  by  delinquent  firms,  a  plan  was  devised  which 
would  permit  the  comparison  of  returns  from  month  to  month  even  though 
the  identical  firms  were  not  represented  each  month.  The  data  for  June, 
1014,  and  for  June,  1015,  respectively,  were  taken  as  a  base  equal  to  100  and 
the  totals  for  each  succeeding  month  of  1014  and  1015  were  expressed  aa 
ratios  to  June,  1014,  and  June,  1-015,  respectively.  This  required  reports 
for  June,  1014,  and  June,  1015,  for  such  firms  as  were  used  in  any  month 
and,  through  diligent  work  by  the  field  agents,  a  comprehensive  file  of  June, 
1014,  and  June,  1015,  reports  was  secured.  Starting  with  September,  1015. 
care  was  exercised  that  no  firm,  which  was  large  in  relation  to  its  indnstrial 
group  and  was  previously  included  in  the  tabulation,  wslb  omitted.  If 
delinquent,  such  a  report  was  obtained  by  telegraph  or  by  an  agent.  This 
course  was  found  necessary  because  frequently  one  firm  could  have  a  pre- 
ponderant influence  in  its  industrial  group  if  its  fluctuation  in  relation  to 
June  was  quite  marked. 

The  feasibility  of  the  plan  adopted  in  the  tabulation  up  to  and  including 

December,    1016,*    was   predicated   on   the   SKsumption    that    the   amount   of 

increase  cr  decrease  in  the  volume  of  employment  from  one  month  to  another 

could  be  measured  by  comparing  two  ratios  representing  those  two  months. 

The  two  ratios,  subject  to  comparison,  were  to  be  obtained  by  dividing  the 

total   employees   for    the   two   respective   months   by   the   June,    1014,  total 

employees.     The  June,  1014,  total  of  employees,  in  each  case,  was  composed 

of  the  June,  1014,  reports  of  those  firms  which  reported  in  the  two  respective 

months.     Following  is  an  expression  of  this  in  concrete  terms:  it  is  assumed 

that  the  identical  firms  are  tabulated,  as  to  number  of  employees,!  for  June, 

1014,  and  Septeml)er,  1014,  and  that  the  ratio  of  September,  1014,  to  June, 

1014,  is   1.20;   similarly  that  identical  firms  are  tabulated  for  June,   1914, 

and  October,  1014,  but  they  are  not  the  identical  firms  as  were  tabulated 

for  September,   1914,  the  ratio  of  October,  1014,  to  June,  1014,  being  1.50. 

The    relation    between    September,    1014,    and    October,    1014,    can    then  be 

1.50 
expressed  as    or  1.25.  i.  e.  the  ratio  of  October,  1014,  to  September,  1914. 

is  1.25.  This  is  equivalent  to  the  statement  that  if  September  is  20  per 
cent  higher  than  June,  and  October  is  60  per  cent  higher  than  June,  October 
is  25  per  cent,  higher  than  September.  The  number  of  substitutions  of 
difl'erent  firms  (likewise  the  number  of  employees  involved)  from  month  to 
month  was  small  in  comparison  to  the  total  number  tabulated,  and  experi* 


*  Starting  with  January,  1017,  the  list  was  revised  to  a  minor  degree  and  an  absolutely  fixrd 
list  of  reportinc  firms  was  established.  The  identical  firms  are  included  each  month  and  it  is 
neoessary  to  collect  by  agents  M>proximately  forty  reports  out  of  a  total  of  1648. 

t  A  similar  tabulation  was  made  in  respect  to  total  wages  paid. 
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mental   tabulations   proved    that    this   method    involved   but   a   very   small 
percentage  of  over-  or  under-statement  of  conditions  in  some  of  the  months. 

The  tabulation  of  the  data  each  month  included  returns  for  four  different 
months,  viz.,  June,  1915;  June,  1914;  the  current  month  of  1915;  and  the 
corresponding  month  of  1914.  This  permitted  in  each  month  a  comparison 
of  the  total  employees  with  a  similar  figure  for  the  corresponding  month  of 
the  preceding  year,  for  identical  firms. 

Up  to  June,  1916,  two  series  of  ratios,  or  index  numbers,  were  maintained, 
<me  of  which  was  based  oa  June,  1914,  as  100,  the  other  on  June,  1915,  as 
100.  The  months  of  July,  1914»  to  May,  1915,  were  expressed  as  ratios  to 
June,  1914;  the  months  of  July,  1915,  to  May,  1916,  were  expressed  as 
ratios  to  June,  1915.  In  June.  1916,  the  latter  series  of  index  numbers,  based 
on  June,  1915,  as  100,  was  recomputed  so  as  to  bring  every  month  into  the 
series  which  was  based  on  June,  1914.  as  100. 

This  readjustment  of  the  series  which  was  formerly  based  on  June,  1915, 
as  100  was  accomplished  as  follows:  the  ratio  of  June,  1915,  to  June,  1914, 
was  obtained  and  used  as  the  factor  necessary  to  change  the  series  from 
•  me  base  to  another.  Each  month  of  the  1915  series,  being  a  ratio  expressed  as 
given  month  June,  1915 

Juiif' — }*.n.T  ^**  multiplied  by  the  ratio  Ju^e~i9i4'  ^nd,  with  the  oancolla- 

given  month        ^  ,  ,      , 

tion  of  June,  1915,  the  ratio  became   j^„^~i9i'4  •    ^^  ^^^  example  tln'  ratio 

Juno.    1915  ,  ,  October,    1915 

Vfum'.  191*4'    ^'^^    ^'^^   *"^    *^^^    ^^**o    ^June,  1915""    ^*^    ^'^^^    *^'*'    ^^^*^ 

Ottober,    1915     , 

^  Tunc    1914        Ix^canie    1.32,       i.    e.    1.10x1.20;     similarly,    if    the    ratio 

December,    1915  ,  ^^     ^^  ^.      December.    101.")  ,  ^^      . 

— = :rfrz-p wa«    1.40,   the    ratio    t»w.^    iqT1"~'  became    1.54,   i.    e, 

June,  1915  June,  1914  ' 

1.10x1.40. 

With  each  month's  totals  from  July,  1914,  to  May,  1916,  expressed  as  a 
ratio  to  June,  1914,  it  became  feasible  to  tabulate  the  reports  each  month 
beginning  with  June,  191 U,  and  thereafter,  so  as  to  express  the  result  first 
as  a  ratio  to  the  corresponding  month  of  1915  and  then  as  a  ratio  to  June, 
1914.  As  an  example,  consider  the  returns  received  as  of  September,  1916. 
By  tabulating  the  reports  for  September,   1916,   and   September,   1915,  for 

September,  1010  . 
identical  firms,  a  ratio  is  obtained  as  follows:     September,  1915  '^ 

September,  1915     ,  September,  1916 

ratio  already  obtained  for  = =-_-ti —   tbe  new  ratio  of  — _--  —^^^-^ — 

^  June,  1914  June,  1914 

is  derived  by  nmltiplication:     September,  1916  ^    September.  1915 

September,  1915    "  June,  1914 

The  table  of  ratios,  or  index  numbers,  utilized  in  the  preparati<m  of  the 
rliarts  referring  to  factories  appears  on  pap<*M  4.">.  46. 

Trade  Union  Idleness 
From  December,  1901,  to  June,  1916,  the  Bureau  of  Statistics  and  Informa- 
tion of  (he  Xew  York  State  Department  of  Labor  s<*cured  monthly  reports 
from  representative  trade  unions,  as  to  the  amount  of  idleness  among  the 
m<*mber>hip  of  such  unions,  on  the  last*  working  day  of  the  month.     In  this 


*  Tn  order  to  coordinate  the  returns  from  the  unions  with  th.jsr  from  factory  pay-ruH».  the  date 
changed  in  July,  1915,  so  aa  to  cover  the  15th  of  the  month.  Digitized  by  vjjOOQIC 
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BuUetia  the  charts  depict  monthly  fluctuations  of  idleness  from  January. 
1904,  to  June,  1916. 

The  schedule  for  the  union  report  was  mailed  each  month  to  the  secretary 
of  the  union  and  that  official  was  requested  to  state  the  following:  Number 
of  members  in  the  union,  number  of  members  idle  on  the  last  working  day 
because  of  (1)  lack  of  work  due  to  slack  trade,  weather  conditions,  lack  of 
material,  (2)  strike  or  lockout  or  (3)  sickness,  accident  or  old  age.  Delin- 
quent reports  were  secured  by  personal  visit  of  an  agent  of  the  Bureau. 

The  plan  of  securing  monthly  reports  from  a  selected  list  of  unions  was 
devised  because  it  would  have  been  an  impossible  task  to  collect  and  tabulate 
monthly  returns  from  all  the  unions  of  the  state.  It  was  assumed  —  and 
later  experience  justified  the  assumption  —  that  a  represextative  union  mem- 
bership, cho?en  with  regard  to  the  proportion  of  members  in  each  trade  and 
the  geographical  distribution  of  the  unions,  would  reflect  industrial  condi- 
tions which  obtained  among  all  organized  wage  earners.  Reports  were 
received  from  all  unions  in  the  state  as  to  idlaiess  at  the  ^id  of 
March  and  September  for  each  of  the  years  for  which  representative  union 
idleness  is  shown  and  there  was  a  close  approximation,  for  those  months, 
between  the  idleness  reported  by  all  unions  in  the  state  and  that  reported 
by  the  representative  list  of   unions. 

The  number  of  unions  chosen  for  the  representative  list  was  designed  to 
cover  approximately  one-fourth  of  the  union  membership  of  tht*  state.  As 
the  numerical  strength  of  organized  labor  increased  from  year  to  year,  new 
unions  were  added  to  the  representative  list.  Following  is  a  statement  of 
the  number  of  unions  and  membership  reporting  as  of  December  31  of  the 
respective  years: 

NUMBBB   AND   MEMBERSHIP  Or  RkFRBSBNTATXTE   UMIONS 

NUMBER  OF  — 


TEAR 

1904 

1905 

1906 

1907 

190S 

1903 

1910 

1911 

1912 

1913 

1914 

1915 

1916* 

As  has  been  stated,  in  compiling  the  selected  list,  the  aim  was  to  }. reserve 
as  far  as  possible  the  same  proportionate^  representation  of  different  indus- 
tries and  industrial  centers,  particularly  the  former,  in  the  representative 
group  as  appeared  in  the  membership  of  all  unions  in  the  state.  The  latest 
complete  census  of  all  unions  in  the  state  was  made  for  the  month  of  Sep- 
tember, 1914,  and  a  table  has  been  prepared  io  show  the  relation  between  the 


Members 

reportiogu 

Uaiona 

toidlenaas 

199 

96,075 

192 

91.767 

195 

98,318 

194 

97,732 

193 

88,746 

192 

91,162 

192 

118,317 

190 

115,430 

183 

113.674 

237 

138,910 

236 

139,515 

246 

152, 63S 

262 

192.613 

*  As  of  June  15. 
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membership  of  all  unions  and  the  representative  unions  on  September  30, 
1914.  On  that  date,  the  representative  list  contained  232  unions,  appor- 
tioned to  these  localities:  94  in  Xew  York  City,  37  in  Buffalo,  26  in  Albany, 
16  in  Rochester,  11  in  Syracuse  and  54  in  30  other  localities.  The  following 
table  compares  by  industries,  the  distribution  of  members  who  were  reported 
as  to  idleness,  in  the  selected  groups  and  in  all  unions  at  the  end  of  Sep- 
tember, 1914: 

ParGentAge 

PEBCTNTAGK  OV       of  total 
NUMBXB     •  TOTAL  IN   EACH  ffTOUP 

or  ifxifBKRS  GBOUP  ineinb«r- 

, • s  ,. .  ship  in 

Repre-  Repre-  repre- 

All        sentative  All      sentative  sentative 

iNDrsTRT                                      unioju       unions  unions     unions  unions 

1.  Buildinc,  stone  working,  etc 130.847        33,112  23.7        23.6  25.3 

2.  Transportation 72.326        22.659  13.1         16.1  31.3 

3.  Clothing  and  teztUes 190,538        45,659  34.5        32.5  24.0 

4.  Metals,  machinery  and  shipbuilding 33,544          8,426  6.1          6.0  25.1 

5.  Printing,  binding,  etc 31,103          7,507  5.0          5.4  24.1 

6.  Wood  working  and  furniture 13.730          3,264  2.5          2.3  23.8 

7.  Food  and  iJQuors 17,066          4,238  3.1           3.0  24.8 

8.  Theaters  and  music 6,509           1,122  1.2          0.8  17.2 

9.  Tobacco 7,867          2,387  1.4           1.7  30.3 

10.  ReaUuranU.  trade,  etc 11.245          3,422  2.0          2.4  30.4 

11.  PubUc employment 18,250          4,283  3.3          3.1  23.5 

12.  Stationary  engine  tending 11,221          2,301  2.0          1.7  21.3 

13.  Miscellaneous 8.528          1.956  1.5           1.4  22.9 

Totel 552.774       140,426       100. 0       100.0  25.4 


The  idleness  shown  for  trade  union  membership  in  the  charts  on  ])agcs  2.)-36 
represents  idleness  for  all  reasons.  Separate  tabulations  of  unemploy- 
ment proper  —  that  is,  lack  of  work  due  to  industrial  maladjustments  — 
reveal  the  fact  that  other  contributing  causes  for  idleness,  such  as  labor 
disputes,  sicknens,  and  accidents,  are  inconsequential.  The  amount  of  idle- 
ness, attributable  to  incapacity  of  the  worker  on  account  of  the  last  two 
reasons,  is  almost  constant. 

In  tabulating  the  returns  from  trade  unions,  the  reports  were  arranged 
by  industrial  groups  and  totals  were  obtained  for  the  number  of  members 
reporting  upon  the  question  of  idleness  and  the  number  of  members  reported 
as  idle.  The  number  idle  was  expressed  as  a  percentage  of  the  number 
reporting  on  the  question.  A  table  showing  the  percentage  idle  for  each 
month  for  each  industrial  group  appears  on  pages  47-60. 
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NUMBBR  OF  RSPORTS   ON  ElCPLOTBCB  AND  WaOBS  FOR  RbPRESENTATZVI:  FACTORIES, 

AND  Tabulated 

Total 
number 
of  reports 
MONTH  AND  YEAR*  received 

1915 

June 1 ,707 

July •. 1.613 

August 1 .  586 

September 1 ,512 


Number  of  reports 

received  on  or  before 

date  speciBed 


October. 
November . 
December . 


1916 


1.493 
1,487 
1,567 

1,579 
1,600 
1,561 
April 1 ,608 


January.. 
February. 
March . . . 


May 

June 

July 

August .... 
September. 
October. .. 
November . 
December . 


1,595 
1.582 
1,619 
1,621 
1,620 
1,636 
1,625 
1,640 


1,321— February  4... 

1,253  — March  4 

1,397  — April  4 

1,406  — May4 

1.498  — June  5 

1,527  — JulyO. ...... 

1,537  — Augusts 

1 .499  —  September  7 . . 

1,563  — October  7 

1 ,  624  —  November  8 .  . 
1,612  — Decembers.  . 
1,640  —  January  7 


RECsn-ED 


f  reports 
abulated 


1 ,680  —  September  15 . . 
1 ,554  —  September  15 . . 
1 ,315  —  September  15 . . 

1,300  — October  7 

1 ,297  —  November  6 . . . 
1,254  — December  4... 
1,284  — Januarys 


Number  of  Rkprksbntative  Factories  and  Employees  Tabulated  Decembeb.  191G 

NUMBER   OF  — 


I.NDUJiiTHY    GROUPS 

I.  Stone,  clay  and  glass  products 

II.  Metals,  machinery  and  conveyances .  . 

III.  Wood  manufactures 

IV.  Furs,  leather  and  rubber  goods 

V.  Chemicals,  oils,  paints,  etc 

VI.  Paper 

VII.  Printing  and  paper  goods 

VIII.  TextUes 

IX.  Clothing,  millinery,  laundering,  etc . . . 

X.  Food,  liquors  and  tobacco 

XI.  Water,  light  and  power 

Total 


Estab- 

lishments 

Employees 

73 

15,o3S 

350 

226,624 

136 

^.650 

138 

47.W8 

57 

32.162 

26 

9.375 

135 

44,520 

148 

70,683 

394 

S3.Q22 

169 

49.316 

13 

4.303 

1,639 

t612.Ul 

*  Schedules  for  June,  191.'),  to  May,  1916,  inclusive,  called  for  data  for  the  corresponding  month 
of  the  preceding  year. 

t  It  18  estimated  that  this  represents  one-third  of  the  factory  workers  of  the  State. 


Digitized  by  VjOOQIC 


Coi'ESE  OF  Employmext  IX  New  York  State  45 

Index  Numbers  or  Total  Waobb  in  Rbprbsentativs  Nsw  York  Statb  Factories,  Based 

ON  JONB,  1914,  AM  ICM) 

IxDUBiRT  GiouFS  JsB.  Feb.  Mir.  Apr.  May  June  July  Aug,  Sep.  Oct.  Not.  Dec> 

1914    . 

1. 8tooe.ehyaiidglMeprodueto 100     82     87     89     88  81      76 

n.  Metali,mMluiMi7aiidc«inr«yaiioee 100     97     92     93     90  90     91 

m.  WoodiDMufiMtaKi 100     96     96     99     96  95     92 

IV.  Fua,  leather  and  rubber  goods 100     96     98     97     98  99     98 

V.  CbcBiica]s,oiIa,pabts,etfl 100     98     97     94     96  93     94 

Vl.Pkper 100     96     96     98     97  95     96 

Vn.FriBtii«  and  paper  goods 100     97     98     99     99  99     97 

Vm.Teitilei 100     97      85     96     98  96     94 

IX.  CIotliin&iniIliaflr7.1aundarii«.ete 100     94     81     99     97  93     90 

X.  Food,  fiqum  and  tobaeeo 100    102    102    103    102  96     92 

XI.  Water,  light  and  poww 100     93     93     93     92  90     90 

Total 100     97     92     96     96  93     92 


1915 

I.  Stons.  clay  and  gla«  products 72     70     72     84  89     90     71  81  84  88  85  89 

II.  Metals,  maohinery  and  oooTvyanoei..  91     92     94     96  99    101    101  102  107  103  114  119 

m.  WoodmaonfactUTes 88     91     92     94  96     96     90  95  98  98  101  101 

IV.  Fun,  leather  and  rubber  goods 98    104    104    101  103    105    104  105  108  114  119  122 

V.Cbenueak,  oils,  pabts,  etc 93     96     94     99  101    105    106  107  105  106  107  113 

YI.  Paper 94949694  9190949692  95  94  97 

Vn.FriBtii«  and  paper  goods 98     98     97     96  97     96     95  96  98  100  102  104 

Vm.  TertilaB 92     96     94     96  98     97     98  95  99  104  104  106 

IX.  Clothng.nuIliiitfy. laundering, eto...  93     99     99     96  95     96     90  80  98  101  100  98 

X.  Food.  liquMS  and  tobaeeo 90888886889295  95  95  97  9693 

XI.  Water,  light  and  poww 898887     87  86     87     86  89  90899090 

Total 92     94     94     95  97      98     97  96  101  102  106  108 


1916 

I.  Stone,  eby  and  glaas  products 86  86  90  101  99  102  95  101  101  103  107  107 

n.  Metals.  maehhMiy  and  oonmyanoes...  122  127  126  132  134  135  133  133  139  139  145  150 

m.  Woodmaaufaetures 100  103  106  106  101  102  102  105  107  106  108  100 

IV.  Fttfs.  leather  and  rubber  goods 122  125  125  127  127  128  128  130  126  129  133  132 

V.  Chcmicab.  oils,  pamta.  etc 114  115  116  123  124  126  126  127  125  123  123  127 

VI.  Pap« 100  101  99  103  104  106  105  100  107  108  113  118 

Vn.  Printing  and  paper  goods 103  104  106  104  104  103  105  106  108  108  107  110 

Vm.  Textiles 107  100  106  109  102  106  106  101  104  106  109  112 

IX.  Clothing. niffiMvy. laundering, etc...  101  103  104  106  98  96  91  89  104  103  103  101 

X.  Food,  liquoiB  and  tobaoco 89  89  91  91  89  92  94  95  94  96  99  98 

XI.  Water,  light  and  power 89  87  88  89  88  91  91  91  96  95  96  100 

Total 108  111  HI  115  113  113  112  113  117  117  120  122 
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Index    Nuubsrb  o»  Total  Emflotsm  n*  R»ra«MirPATiv«  Nkw  Yobk  State  FactomBi 
Based  of  Juhe,  1914,  as  100 
iNDimntT  Geootb  Jan.  Feb.  Mar.  Apr.  Msjr  Jane  July  Aa«.  Sep.  Oct.  Nor.  D«. 

1914 

I.  Stone,  cleywdgle- product. ^"^     ^     *^     *  !I  !1    !J 

II.Metd..in.chmeryeiKiooiivey«ioe. ^"     •*     "     1^  51  f.    " 

ra-Woodmsaufect™ 100     95     96    191  99  «     ^ 

IV.  Fu«meatlMr  and  rubber  goode 100     98     91     94  95  W     M 

V.  Chemical..  oito.pamU.  etc 100     97     95     92  91  89     M 

VI  Pa^^                                       1«>    ia>    IW    ^  1«1  Wl   101 

VnlPr^'andpapergood.:::: '^     •^     •"    '"  f  !!     I! 

Vin.Tertfle. 100     96     81     88  91  93     « 

IX.  Clothing.  mffluMry.laonderiiii,  etc 100     92     85    101  98  90     86 

X.Fc«nquor.a««ltobi«co 100    101     99    192  100  95    M 

XI.  Water,  light  and  poiw ^    ^     ^    SI   lli    ^^   ^   —   ^  ^  ^  - 

Total 100      95      91      95  93  91     92 


1915 

L  Stone,  clay  and  glaa.  products 73  69  72  80  88  89  74  81  85  92  89  93 

n.  Metal.,  machinery  and  eonTeyanee...  88  91  9i  98  191  104  105  105  110  109  123  130 

in  WoodmanufactuTC. 88  91  95  96  98  98  91  97  103  110  114  11* 

IV.  Fur^  leather  and  rubber  good. 97  103  101  93  102  102  103  104  107  119  128  1» 

V  Chemicals,  oib,  paint.,  etc 96  M  96  99  104  107  108  109  106  109  110  118 

VI  Paper        97  100  99  97  94  93  103  103  98  lOB  104  lOS 

VIL  Printing  and  paper  good. 102  97  100  97  98  97  96  96  99  102  194  107 

Vin.Textae8 91  93  94  90  99  97  99  101  102  110  112  112 

ix!  Clothing,  millinery,  laundering,  etc...  90  101  103  97  94  94  87  84  96  198  166  100 

X.  Food,  Uqucn  and  tobaooo 90  88  89  88  92  94  97  96  96  101  160  99 

XI.  Water,  light  and  pow 90  87  91  88  88  89  88  92  92  89  92  9ft 

Total 91  93  95  95  98  99  99  99  103  107  118  116 


1916 

I.  Stone,  clay  andean  product. 87  85  94  102  109  114  98  116  121  125  136  137 

II.  Metel..  machinery  and  oonTeyanoe....  132  140  141  150  155  156  155  155  167  168  177  189 

in.  Wood  manufacture. 108  111  116  116  112  114  113  117  124  128  136  185 

IV.  Fur.,  leather  and  rubber  good. 129  131  133  134  137  142  144  143  139  149  161  167 

V.  Chemicals,  oil.,  paintm  etc 121  120  122  133  137  140  140  141  139  137  141  151 

VI.  Paper Ill  112  118  118  125  131  131  130  130  133  141  149 

Vn.  Printing  and  paper  good. 106  105  111  109  108  107  108  109  114  113  116  119 

Vin.  Textile. 113  117  117  121  117  122  122  120  123  126  181  187 

IX.  Clothing,  millinery, laundering. etc...  104  113  117  121  104  108  93  101  120  117  117  113 

X.  Food  Uquor.  and  tobaooo 93  96  100  101  101  106  105  106  107  111  116  115 

XI.  Water,  light  and  power 94  91  94  94  99  103  101  100  104  104  166  199 

Total 116  121  123  129  128  130  128  130  137  139  144  ISO 
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PiSRCCNTAUE    OP   MbIIBEMB    OP   RBPRB8E^'TATIVE   TraDE    UkION^    IDLE    AT  THE    ExO**   OP    EaCB 

Month,  by  Indubtbies 

YEAH  Jan.     Feb.    Mat.   April    May    Jane     July    Aug.    Sept.     Oct.    Nov.     Dec. 

MttaUt  Machinery  and  ShipfmUdina 

1904. 13.7     13.8     13.0     13.3     16.1     14.7     13.2     10.0       8.0      9.5       8,8       8.8 

1905 

1906 

1907 

1908 

1909 

1910 

1911 

1912 

1913 

1914 

1915 

1916....;.. 


1904. 
190,5. 
1906. 
1907. 
1908. 
1900. 
1910. 
1911. 
1912. 
1913. 
1914. 
191.5 . 
1916. 


1904 
1905. 
1906. 
1907 
1908. 
1909. 
1910. 
1911. 
1912. 
1913. 
1914. 
1915. 
1916. 


9.4 

7.9 

6.2 

4.1 

4.6 

4.2 

5.0 

4.7 

4.5 

3.4 

4.1 

3.8 

7.1 

5.1 

5.4 

4.5 

4.7 

4.8 

3.6 

4.0 

2.8 

8.8 

7.5 

6.2 

5.5 

5.6 

3.7 

4.5 

4.9 

4.4 

6.4 

7.4 

12.0 

16.0 

24.7 

30.9 

30.1 

36.0 

32.4 

37.4 

35.3 

31.9 

29.9 

23.9 

26.6 

22.8 

21.7 

20.9 

25.7 

24.8 

17.9 

15.3 

14.5 

13.2 

14.3 

8.9 

8.7 

5.9 

7.1 

8.6 

9.8 

9.1 

6.4 

6.0 

5.7 

6.1 

6.1 

6.9 

8.2 

9.1 

9.2 

9.7 

10.5 

12.9 

18.8 

16.8 

32.7 

33.9 

31.0 

26.2 

28.0 

26.8 

25.4 

24.4 

17.0 

15.6 

12.3 

14.6 

13.4 

12.8 

8.6 

8.3 

8.3 

8.4 

7.6 

10.2 

7.6 

9.1 

6.8 

6.7 

6.7 

9.1 

8.3 

10.0 

9.0 

9.5 

21.4 

16.2 

15.7 

18.4 

16.2 

16.5 

16.0 

13.9 

17.4 

19.4 

21.1 

24.9 

30.6 

32.0 

28.8 

24.9 

26.8 

21.8 

13.8 

9.9 

11.9 

8.1 

6.5 

18.6 

5.0 

4.0 

3.6 

2.9 

16.1 

8.3 

8.7 

7.2 

: 

i=^ 

== 

■1111 

Clothing  and  Textile* 

30.0 

20.5 

28.3 

39.4 

35.7 

38.4 

37.1 

19.1 

18.9 

16.3 

14.1 

14.4 

15.2 

12.8 

16.3 

11.3 

7.3 

10.2 

11.1 

9.6 

11.9 

10.8 

8.5 

7.3 

8.1 

12.5 

10.2 

9.4 

10.4 

5.3 

5.2 

3.6 

8.0 

9.4 

8.4 

11.6 

5.4 

9.2 

6.5 

8.2 

10.8 

8.2 

15.4 

7.1 

10.7 

35.5 

36.4 

43.6 

44.1 

43.9 

46.8 

49.6 

48.6 

45.2 

22.8 

19.0 

29.2 

24.1 

21.4 

16.6 

11.8 

14.6 

16.4 

27.2 

20.3 

23.1 

13.0 

13.7 

23.8 

23.7 

17.0 

21.4 

29.3 

19.9 

32.2 

36.0 

32.6 

30.7 

51.0 

67.8 

15.7 

26.1 

29.4 

47.9 

35.1 

21.4 

19.0 

17.5 

38.7 

27.4 

15.2 

3.0 

3.8 

4.5 

28.5 

59.4 

34.8 

7.4 

14.6 

13.3 

38.0 

62.1 

52.9 

8.0 

2,0 

6.4 

35.4 

80.2 

68.3 

56.6 

30.1 

35.1 

39.6 

35.7 

33.2 

30.8 

23.4 

27.6 

45.1 

65.0 

42.4 

37.4 

83.8 

26.2 

28.3 

31.5 

57.0 

47.9 

27.8 

30.0 

56.4 

47.9 

64.4 

38.1 

27.2 

31.2 

56.6 

36.3 

38.3 

20.1 

12.6 

9.1 

24.0 

31.5 

44.7 

15.9 

13.5 

12.4 

16.0 

27.7 

.... 

PrinHng^  Binding,  Etc. 


15.0 

11.0 

16.0 

10.4 

11.3 

12.4 

10.8 

9.9 

8.5 

9.8 

9.8 

9.4 

7.3 

7.3 

7.2 

8.6 

8.6 

13.8 

9.3 

9.2 

11.3 

10.8 

13.0 

12.1 

19.6 

18.9 

18.1 

17.0 

16.9 

16.3 

15.8 

15.7 

15.5 

15.8 

14.4 

13.2 

12.9 

12.8 

13.1 

11.5 

11.6 

11.5 

11.5 

10.3 

12.1 

12.3 

11.7 

11.1 

21.2 

21.7 

21.8 

21.7 

22.3 

21.6 

19.6 

17.5 

14.6 

13.9 

13.6 

15.0 

11.0 

12.1 

10.9 

11.6 

9.9 

12.6 

6.4 

7.4 

8.1 

6.8 

7.1 

9.2 

5.9 

7.2 

6.6 

7.8 

6.8 

6.4 

3.1 

3.3 

2.8 

2.8 

3.4 

4.0 

4.6 

4.8 

4.6 

8.5 

6.7 

4.6 

3.3 

3.8 

4.0 

5.6 

6.0 

6.1 

4.3 

4.1 

7.8 

5.1 

5.2 

6.5 

9.3 

5.9 

6.7 

5.1 

5.1 

3.3 

6.3 

6.4 

8.7 

6.3 

6.5 

6.1 

4.4 

7.4 

4.8 

10.9 

7.4 

9.4 

8.2 

7.4 

8.6 

10.3 

9.9 

10.1 

11.1 

11.9 

14.7 

12,8 

12.4 

6.9 

9.3 

8.6 

10.0 

9.7 

9.9 

9.6 

10.9 

11.0 

10.0 

9.3 

8.4 

7.4 

7.3 

6.6 

7.2 

6.6 

6.2 

6.6 

*The  reporting  date  from  July,  1915,  to  June,  1916,  was  the  fifteenth  of  the  month. 
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PBRCBiTTAax  or  Mbiibcbs  or  Repsssbntattve  Trade   Uniokb  Idle  at  the  End  or  Each 
Month,  bt  Indcstbies — Continued 

TEAK  Jan.  Feb,  Mar.  Apr  y  .'.•  July  Aug.  Sept.  Oct.    Nor.    Dee. 
Wood  Working  and  Fumituro 

1904 37.0  33.7  34.4  27.0  26.3  28.7  36.8  27.6  25.2  19.3 

1905 .24.8  33.0  34.1  21.1  14.7  9.3  12.1  12.5  12.6  3.9 

1906 14.5  13.2  13.2  15.3  11.9  10.8  13.5  10.9  9.0  7.5 

1907 19.7  15.4  16.8  18.4  20.2  17.0  10.9  11.4  9.3  23.3 

1908 39.3  46.1  41.7  88.8  37.5  36.7  25.9  36.3  27.9  22.6 

1909 20.3  19.5  15.1  15.3  13.3  13.9  12.8  9.7  13.5  8.0 

1910 14.0  14.6  10.8  11.4  11.8  6.7  7.1  8.0  8.4  7.2 

1911 23.2  22.1  23.6  21.4  18.3  19.6  13.5  17.5  19.1  16.4 

1912 26.1  26.1  23.6  21.6  18.3  19.3  16.1  12.6  11.3  8.5 

1913 26.8  28.9  26.2  23.5  18.6  16.1  14.4  18.0  18.8  20.1 

1914 35.2  41.3  41.4  32.6  28.8  25.9  31.2  31.7  31.9  27.5 

1915 36.1  38.1  38.2  29.0  24.4  23.2  25.4  23.7  16.4  14.1 

1916 15.4  18.4  17.7  12.8  20.5  25.6  


Food  and  Liqy&n 

1904 6.3  7.2  6.6  7.2  7.1  5.8 

1905 9.3  9.7  8.4  7.7  6.6  5.8 

1906 7.4  6.9  6.0  16.9  7.5  5.2 

1907 8.2  8.7  7.4  5.2  5.4  5.6 

1908 11.4  10.6  11.7  10.8  11.0  10.8 

1909 11.5  11.7  10.9  10.7  9.3  •  9.4 

1910 9.8  9.9  9.2  11.0  21.0  23.5 

1911 10.7  9.0  10.4  9.2  8.4  6.9 

1912 10.5  9.8  10.2  9.5  11.3  10.7 

1913 9.0  8.7  9.5  10.6  11.3  9.0 

1914 10.2  13.1  12.0  10.7  11.8  11.4 

1915 14.6  14.0  16.8  15.0  14.2  13.5 

1916 11.8  11.2  11.6  11.2  11.1  9.7 


18.5 

26.2 

4.0 

3.3 

6.9 

12.9 

23.9 

27.9 

23.1 

22.1 

7.2 

10.6 

8.8 

17.1 

17.8 

20.1 

10.1 

19.6 

23.9 

24.7 

29.5 

31.7 

13.8 

13.0 

5.9 

7.4 

8.2 

16.9 

10.6 

10.9 

5.2 

6.0 

7.3 

6.9 

6.6 

6.3 

5.6 

5.5 

7.2 

6.1 

5.5 

5.6 

5.3 

6.6 

8.3 

9.1 

9.0 

10.1 

10.0 

10.4 

11.5 

11.9 

11.6 

10.6 

7.0 

7.4 

8.2 

8.6 

10.2 

9.9 

21.9 

10.3 

10.7 

7.9 

8.7 

9.1 

8.1 

7.0 

8.8 

7.6 

7.8 

8.2 

10.2 

9.8 

9.7 

9.6 

8.6 

8.7 

11.1 

12.4 

9.5 

11.0 

10.3 

11.4 

12.6 

12.5 

12.6 

13.5 

15.0 

14.7 

12.5 

13.3 

12.3 

12.9 

11.9 

11.4 

Tobacco 


1904 

....   5.6 

7.7 

7.9 

10.5 

7.4 

8.7 

10.2 

4.1 

4.7 

3.4 

2.8 

9.> 

1905 

....   5.6 

6.0 

6.6 

8.4 

5.2 

3.6 

8.3 

7.8 

2.9 

2.2 

2.3 

10.9 

1906 

....   4.7 

8.8 
5.7 

6.9 
4.3 

4.8 
4.9 

3.7 
10.7 

3.3 

8.5 

5.1 
6.5 

3.1 

4.4 

7.2 
4.9 

2.7 
3.4 

2.4 

17.7 

6  2 

1907 

....   5.4 

55. U 

1908 

....  12.9 

16.4 

14.7 

18.3 

12.9 

9.1 

14.6 

13.3 

14.5 

15.2 

13.0 

30.3 

1909 

....  14.0 

14.2 

17.1 

16.1 

17.7 

16.9 

8.0 

9.0 

7.1 

4.4 

3.5 

30.6 

1910 

....  12.0 

12.0 

13.6 

21.7 

22.4 

22.6 

3.8 

3.7 

6.6 

3.2 

3.1 

7.9 

1911 

....   6.1 

9.3 

7.2 

10.6 

9.3 

15.5 

11.0 

9.4 

9.2 

8.1 

7.7 

50.2 

1912 

....  15.5 

10.8 

9.9 

13.3 

11.3 

9.2 

6.1 

4.2 

3.5 

2.8 

2.9 

3.2 

1913 

....   8.0 

6.2 

10.0 

5.1 

5.2 

3.8 

5.0 

4.8 

3.3 

5.0 

3.8 

50.4 

1914 

....  14.2 

17.7 

15.7 

15.6 

12.8 

48.2 

24.5 

23.5 

25.4 

22.5 

14.8 

75.9 

1915 

....  21.2 

26.0 
6.7 

27.5 
9.1 

22.0 
9.7 

9.9 
4.9 

9.6 
5.8 

6.9 

7.0 

9.7 

8.9 

4.2 

3  0 

1916 

7.4 

.  .. 
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Pekckmtaok  or  Membbbb  or  Rbprbbentativb  Trade   Unions  Idle  at  the   End  or  Each 
Month,  bt  Industbibb  —  Continued 

TBAB  Jan.     Feb.    Mar.    April    May    June     July    Aug.    Sept.     Oct.    Nov.     Dec. 

RettauranU,  Trade,  BU. 

1904 9.6   9.9   8.0   7.7   5.1   3.1  16.1   4.3   9.1   4.6   6.8   6.4 

1906 

1906 

1907 

1908 

1909 

1910 

1911 

1912 

1913 

1914 

1915 

1916 


1904. 
1905. 
1906. 
1907. 
1908. 
1909. 
1910. 
1911. 
1912. 
1913. 
1914. 
1915. 
1916. 


7.7 

9.5 

8.5 

4.1 

3.6 

3.8 

4.9 

5.6 

6.7 

13.0 

7.3 

11.3 

8.1 

8.8 

5.5 

5.1 

3.9 

3.6 

2.6 

1.7 

7.1 

4.9 

4.4 

3.9 

3.4 

6.0 

4.2 

5.7 

4.9 

3.1 

5.8 

3.1 

4.6 

11.5 

10.4 

15.2 

8.6 

9.4 

17.3 

12.6 

10.6 

11.6 

14.5 

11.4 

10.5 

8.1 

0.3 

9.6 

9.2 

8.3 

7.8 

7.2 

6.1 

5.3 

4.5 

4.8 

5.6 

6.0 

6.6 

7.2 

6.1 

6.8 

3.5 

5.8 

4.7 

4.6 

8.3 

4.0 

5.0 

4.8 

4.8 

6.8 

4.4 

4.9 

5.8 

3.6 

3.3 

2.8 

3.9 

3.6 

10.7 

6.2 

6.3 

7.5 

7.5 

7.1 

9.0 

6.8 

4.3 

4.5 

4.8 

4.3 

2.3 

4.7 

4.4 

4.2 

6.7 

5.3 

3.6 

4.9 

4.5 

6.2 

5.4 

6:1 

8.3 

7.0 

7.5 

8.8 

11.7 

12.3 

11.7 

10.5 

9.4 

12.8 

10.5 

12.9 

14.2 

16.9 

17.8 

21.2 

16.5 

16.2 

15.7 

14.0 

15.8 

12.0 

12.2 

9.2 

10.1 

10.7 

12.0 

11*4 

12.6 

15.3 

13.1 

10.0 

8.1 

4.0 

___ 

___ 

' 

• 

BuOdino.  Stone  Workino 

,  Etc. 

38.3 

31.2 

42.6 

12.8 

9.3 

11.9 

12.9 

19.8 

15.2 

12.6 

17.1 

32.9 

41.5 

32.6 

31.8 

18.8 

12.8 

12.7 

5.6 

4.5 

2.5 

5.2 

7.5 

8.4 

14.3 

16.4 

9.4 

6.7 

7.6 

6.4 

10.8 

6.9 

6.4 

7.3 

10.2 

19.2 

40.4 

36.1 

32.5 

17.7 

14.9 

10.7 

11.4 

18.5 

18.1 

25.1 

32.5 

42.1 

55.6 

56.3 

53.6 

42.2 

38.3 

36.3 

39.5 

35.5 

34.3 

35.2 

36.7 

44.3 

52.3 

46.2 

34.7 

29.0 

23.5 

21.5 

17.8 

13.8 

16.7 

16.5 

18.5 

29.7 

38.9 

37.0 

33.6 

20.3 

17.9 

19.6 

15.6 

13.7 

18.9 

19.5 

23.5 

30.4 

36.8 

44.5 

47.7 

34.1 

31.5 

29.6 

20.9 

20.9 

18.0 

21.8 

26.6 

35.5 

43.3 

40.0 

38.2 

19.9 

20.4 

15.6 

10.2 

11.8 

10.2 

12.3 

12.6 

19.9 

27.7 

29.1 

27.9 

19.6 

17.7 

21.9 

22.5 

20.9 

20.3 

24.3 

28.5 

41.4 

47.4 

50.1 

45.3 

40.2 

33.2 

35.5 

30.5 

32.8 

36.7 

35.0 

44.0 

48.2 

51.8 

52.8 

46.0 

41.2 

36.2 

38.2 

35.3 

33.6 

28.9 

23.9 

23.9 

30.9 

34.8 

36.0 

37.3 

27.5 

27.7 

29.7 

Tranvportation 

1904 40.6  37.7  42.1  33.2  35.3   7.7   8.6   8.8   9.2   6.5   6.2  28.8 

1905 30.8  26.4  25.5  13.7   6.3   6.6   7.7   6.8   4.2   3.2   3.7  29.2 

1906 32.6  29.8  23.6   4.2   4.3   5.9   4.3   3.3   4.6   4.3   4.5  29.1 

1907 

1908 

1909 

1910 

1911 

1912 

1913 

1914 

1915 

1916 


28.2 

26.5 

25.3 

5.1 

9.2 

6.3 

4.0 

17.8 

13.0 

13.1 

11.7 

38.5 

40.7 

38.3 

40.6 

37.2 

36.1 

32.4 

26.4 

25.4 

22.2 

21.5 

13.7 

37.8 

36.7 

31.5 

34.2 

22.1 

20.0 

20.3 

19.5 

18.5 

18.0 

17.4 

16.6 

30.2 

30.5 

30.0 

30.3 

8.1 

5.4 

5.9 

5.8 

5.9 

5.7 

6.7 

8.4 

24.9 

32.5 

31.9 

31.4 

26.8 

22.9 

17.6 

7.5 

10.2 

10.4 

5.8 

10.4 

31.0 

9.3 

10.9 

9.3 

8.8 

7.5 

7.4 

6.9 

9.3 

4.7 

4.0 

4.7 

7.2 

13.8 

12.3 

11.0 

7.4 

7.2 

7.9 

6.7 

7.5 

6.9 

7.2 

9.6 

14.8 

17.2 

13.4 

14.8 

11.5 

8.6 

12.7 

11.4 

14.4 

14.2 

14.1 

12.6 

17.5 

20.0 

19.8 

18.1 

14.8 

13.8 

11.2 

12.0 

11.4 

10.1 

8.2 

8.4 

8.9 

11.1 

11.4 

8.2 

6.8 

3.9 

2.9 
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Pbrcbntaok  op  Members  op  Rkpresbntativb  Trade  Unions  Idle  at  the  End  or  Eacq 
Month,  bt  Industries  —  Concluded 
YBAB  Jan.     Feb.    Mar.    April    May    June     July     Auj.    Sept.     Oct.    Nov.    Dec. 

Thealen  and  Mutie 

1904 9.9  9.2  11.3  13.1  12.5 

1905 12.4  13.1  12.2  8.0  10.5 

1906 7.6  4.9  6.1  4.8  5.2 

1907 3.0  3.0  7.1  10.8  11.3 

1908 4.6  4.8  6.1  10.0  40.9 

1909 5.0  0.0  0.0  3.4  0.2 

1910 0.3  0.3  0.2  0.2  11.7 

1911 0.3  0.2  3.9  48.8  46.2 

1912 0.3  0.4  0.5  13.9  40.6 

1913 0.5  0.6  0.7  16.9  16.9 

1914 0.0  0.0  0.0  16.5  51.3 

1915 5.6  7.0  11.7  37.1  46.3 

1916 0.0  0.9  0.9  1.5  3.7 


Stationary  Engine  Tending 

1904 3.5  3.2  3.5  2.4  3.3  4.6 

1905 1.6  1.6  1.1  2.8  2.8  3.1 

1906 2.2  1.8  1.6  2.5  2.0  1.7 

1907 1.3  1.8  1.6  2.6  1.0  1.3 

lOOB 3.4  3.3  3.4  3.2  2.5  3.1 

1909 2.5  2.2  1.7  1.6  1.8  1.7 

1910 1.0  1.0  1.0  1.3  1.3  1.1 

1911 2.0  1.8  2.0  1.5  1.7  1.8 

1912 1.9  2.7  2.6  2.2  2.0  1.9 

1913 1.9  1.8  2.3  1.6  1.6  1.3 

1914 1.9  1.7  2.3  2.3  2.3  2.7 

1915 4.8  4.1  3.9  4.1  4.3  4.0 

1916 5.1  3.9  2.5  3.3  2.6  2.8 


AU  Induatriee  Combined 

1904 25.8  21.6  27.1  17.0  15.9 

1905 22.5  19.4  19.2  11.8  8.3 

1906 15.0  15.3  11.6  7.3  7.0 

1907 21.5  20.1  18.3  10.1  10.5 

1908 36.9  37.5  37.5  33.9  32.2 

1909 29.3  26.6  23.0  20.3  17.1 

1910 24.6  22.4  22.6  16.0  14.5 

1911 26.7  24.8  25.6  21.3  27.2 

1912 25.8  17.6  18.8  13.3  20.1 

1913 38.2  33.4  21.8  21.7  22.9 

1914 32.3  30.7  28.3  23.6  22. t 

1915 40.1  32.2  27.4  26.4  31.8 

1916 30.9  17.0  16.4  13.2  14.6 
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DANGERS  IN  THE  MANUFACTURE  AND  INDUSTRIAL  USES  OF 

WOOD  ALCOHOL 

Wood  alcohoP  is  the  most  dangerous  and  most  prevalent  industrial 
poison  of  the  alcohols  u^ed  in  the  various  trades.  It  produces  toxic 
effects  whether  taken  intemaUy,  inhaled  through  the  lungs,  or  when 
coming  directly  in  contact  with  the  skin.  Impairment  of  vision,  com- 
plete loss  of  eyesight,  and  even  death  result  from  drinking  as  well  as 
from  inhaling  wood  alcohol.  People  working  in  places  where  large 
quantities  of  wood  alcohol  were  used  constantly  have  died  from  inhal- 
ing the  fumes.  So  dangerous  is  this  poison  that  in  some  cases  death 
occurred  when  persons  were  subjected  only  a  day  or  two  to  the  fumes 
of  wood  alcohol.  Direct  action  of  wood  alcohol  upon  the  skin  when 
used  externally,  although  not  quite  as  disastrous,  has  its  serious  conse- 
quences. It  produces  inflanmiation  of  the  skin,  and  in  extreme  cases 
death  of  the  affected  organ. 

The  disastrous  consequences  from  drinking  pure  wood  alcohol  or 
any  liquid  containing  it  are  brought  to  the  attention  of  the  public  at 
intervals  in  newspaper  accounts  of  epidemics  of  such  poisoning,  or  when 
some  state  food  commissioner  inaugurates  a  crusade  against  manufac- 
turers who  adulterate  liquors  or  drugs  with  wood  alcohol.  Even  the 
humblest  are  likely  to  secure  this  information.  But  little  informa- 
tion has  been  given  in  popular  form  to  those  who  are  obliged  to  work 
with  material  containing  wood  alcohol,  of  the  dangers  from  inhaling 
its  vapors  or  when  the  liquid  comes  in  contact  with  the  skin.  Complete 
knowledge  of  its  deleterious  effects  upon  the  health  must  be  given 
to  every  person  handling  it,  as  well  as  full  protection.  This  is  the 
only  guarantee  against  skin  inflammation,  blindness  and  death.  This 
investigation  indicates  that  mere  publication  of  technical  or  unofficial 
semi-technical  matter  is  insufficient.     Although  numerous  publications 


*  Wood  alcohol  is  also  popularly  known  as  "  wood  spirit,"  "  carbinol,"  "  methanol," 
"methyl  hydrate,"  and  "wood  naptha."  Techanically,  wood  alcohol  is  called 
"  methyl  alcohol."  In  the  United  States  wood  alcohol  is  manufactured  almost 
entirely  from  the  destructive  distillation  of  wood.  This  is  how  it  derived  its 
popular  name. 

For  a  comprehensive  study  of  the  chemistry,  technology,  pharmacology  and  legis- 
lation pertaining  to  wood  alcohol,  see  Charles  Baskerville's  Report  on  Wood  Alcohol, 
in  Second  Report  of  the  Factory  Investigating  Commission,  1913,  Vol.  II,  pp.  921- 
1042. 
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have  been  issued,  workers  are  still  ignorantlj  subjected  to  the  dangers 
arising  from  the  manufacture  and  use  of  wood  alcohol  in  the  various 
industries.  Eecommendations  for  the  necessary  precautions  to  avert 
evil  effects  are  made  on  the  basis  of  this  investigation.  By  instituting 
the  improvements  recommended  employers  will  not  only  protect  the 
health  of  their  employees,  but  will  also  conserve  much  of  the  product 
which  is  now  being  wasted.  Nor  will  the  adoption,  of  the  simple  rules 
recommended  involve  great  expense. 

This  investigation  naturally  divides  itself  into  a  study  of  (1)  the 
conditions  underlying  the  manufacture  of  wood  alcohol,  and  (2)  its 
use  in  the  various  industries. 

THE  MANT7FACTURE  OF  WOOD  ALCOHOL 

Twenty-eight  establishments  in  the  State  are  engaged  in  the  produc- 
tion of  wood  alcohol.  The  industry  employs  four  hundred  persons,  all 
of  whom  are  male.  These  industries  are  chiefly  located  in  Delaware 
and  Sullivan  counties,  where  the  raw  material  grows  in  abundance, 
water  abounds  in  large  quantities,  land  is  cheap,  and  the  cost  of  hauling 
both  raw  and  finished  product  is  low. 

To  secure  the  destructive  distillation  of  wood  it  is  placed  in  oval  or 
cylindrical  iron  or  steel  retorts  or  ovens  and  subjected  to  heat  The 
retorts  are  set  in  brickwork  and  each  retort  is  provided  with  a  heavy 
cast  iron,  tightly  fitting  door.  A  stack  leads  from  each  furnace  to  the 
outer  air,  and  an  outlet  or  delivery  pipe  leads  from  each  retort  to  a 
condenser  into  which  the  vapor  containing  wood  alcohol  and  other 
substances  is  conducted. 

The  cord  wood,  from  which  the  alcohol  is  made,  is  carefully  stacked 
in  the  retort  until  the  chamber  is  completely  filled.  When  cars  are 
used  to  charge  retorts  or  ovens,  holding  approximately  eight  to  ten 
cords,  the  entire  charge  is  loaded  on  cars  and  run  in  on  rails.  Entrances 
to  ovens  are  shown  in  Figure  1. 

Coal  is  used  for  fuel  to  heat  the  retorts.  When  suflScient  heat  ifl 
applied  destructive  distillation  of  the  wood  takes  place.  The  gaseous 
products  pass  over,  most  of  them  condensing  in  their  progress.  What 
is  known  as  the  permanent  gas,  however,  passes  along  and  is  utilized 
for  fuel  beneath  boilers  or  furnaces. 

If  the  retort  doors  are  broken,  or  do  not  fit  properly,  gases  and 
vapors  escape  which  are  not  alone  a  source  of  danger  to  the  plant,  or  an 
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irritation  to  the  eyes  of  the  workmen,  but  constitute  a  loss  of  product 
While  it  is  highly  desirable  that  retorts  should  be  ventilated,  it  should 
not  be  done  in  this  unsafe  manner.  Manufacturers  should  make  it 
an  inviolable  rule  to  immediately  repair  damaged  or  defective  retort 
doors. 

Escaped  smoke  and  gases  from  retorts  should  properly  be  conducted 
to  the  furnace  rooms.  These  are  usually  large  frame  structures  with 
monitor  roof  construction.  Fires  are  of  common  occurrence  in  these 
furnaces  due  to  the  sparks  and  cinders  lodging  in  the  under  side  of  the 


Figure  z 

Entrances  to  ovens  or  retorts,  showing  rails  on  which  cars  containing  the  cut  wood, 

are  run  into  the  retorts. 

roof,  whore  dust  is  deposited  from  the  retorts  and  coal  pits.  Corrugated 
iron  roofs  are  rapidly  eliminating  the  danger  from  this  source. 

Instead  of  burning  the  non-condensible  gases  under  boilers  or  fur- 
naces, some  manufacturers  bum  them  underneath  the  retorts.  This 
method  is  dangerous  and  should  under  no  circumstances  be  practiced. 

In  some  instances  explosions  have  occurred  because  of  back  pressure 
of  burning  gas  from  furnace  to  retort.  As  a  result  retort  doors  were 
blown  off  and  workmen  standing  nearby  were  killed.  Various  methods 
are  practiced  to  prevent  back  pressure  of  burning  gas.     Providing  an 
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outlet  pipe  with  valves  from  the  main  duct  at  a  point  beyond  all  branch- 
pipe  connections  from  retorts,  is  an  effective  preventive  for  back  pres- 
sure. A  second  method  is  by  providing  valves  in  each  branch  leading 
from  each  retort  to  a  main.    The  valve  should  be  dosed  before  opening 
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Figure  2 


Shows  steam  jet  attached  to  main  to  pull  along  the  permanent  gas  from  the  first 
condensers,  attached  to  retorts. 

the  retort  for  cleaning.  This  prevents  the  gas  from  adjoining  retorts 
from  entering  the  opened  retort.  An  additional  precaution  against 
back  pressure  of  burning  gases  is  that  of  connecting  a  steam  jot  to  the 
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main  pipe.     The  force  of  the  steam  aids  in  the  outward  movement  of 
the  gas,  and  the  added  forward  pressure  prevents  a  back  pressure. 

Four  fires  were  reported  during  the  summer  months  of  1916.  They 
were  caused  by  spontaneous  combustion  as  a  result  of  opening  the  cool- 
ers before  the  charcoal  had  cooled  sufficiently.  On  one  occasion  a  fire 
occurred  in  a  freight  car  after  it  was  loaded.  Few  such  fires  now  occur, 
owing  to  the  Federal  regulation  requiring  that  charcoal  be  kept  twenty- 
four  hours  in  coolers  and  forty-eight  hours  in  the  dumping  shed  before 


Figure  3 

Kiln  located  on  top  of  retorts,  no  platform  provided  on  which  man  can  stand  while 
spreading,  turning  or  shoveling  the  acetate  of  lime,  placed  here  to  dry. 

shipping.      These  precautions   are  all  thoroughly  understood  by  the 
manufacturers. 

In  the  course  of  manufacture  the  condensed  liquid  is  neutralized  with 
lime,  thereby  becoming  converted  into  acetate  of  lime.  The  acetate  of 
lime  is  then  dried  in  kilns.  They  are  usually  located  on  the  top  of 
retorts  so  that  the  radiant  heat  from  the  retorts  can  be  utilized  for  the 
drying  process.  The  acetate  of  lime  must  be  spread  out  by  hand 
shoveling.     Employees  doing  this  work  are  exposed  to  a  temperature 
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ranging  from  90  to  100  degrees,  during  the  summer.  The  tempera- 
ture of  the  floor  upon  which  the  workmen  stand  is  even  higher. 

Platforms  or  footways  should  be  furnished  for  the  workmen  to  stand 
upon  while  performing  the  work.  In  such  places  where  area  of  kiln 
or  space  would  not  permit  the  erection  of  such  a  board-runway,  wooden 
shoes,  which  do  not  conduct  heat  readily,  should  be  worn  by  the  men- 
This  would  greatly  aid  them  in  the  performance  of  the  work. 

Another  method  practiced  in  drying,  which,  from  a  standpoint  of 


Figure  4 

Kiln  showing  platform  on  which  men  cqn  walk,  or  stand,  while  spreading  the  acetate 
of  lime  on  the  floor;  arrows  indicate  platforms. 

comfort  to  workers,  exceeds  the  above,  is  to  locate  the  kiln  in  a  room 
adjoining  the  furnaces.  The  heat  collected  from  the  furnaces  is  com- 
municated to  the  floor  of  the  adjoining  kiln-room,  thence  discharged  up 
a  stack  to  outer  air. 

Tar  is  one  of  the  by-products  in  the  manufacture  of  wood  alcohol. 
The  lime  and  alcohol  stills,  condensers,  mixing  tubs,  and  vats  for  sepa- 
rating the  tar  from  the  liquid  are  invariably  located  in  the  still  house. 
Condensers  were  found  that  discharged  non-condensed  gases  into  the 
workroom.     These  gases  are  injurious  to  health  and  should  be  carried 


Digitized  by  VjOOQIC 


Danqe&s  in  the  Manufacture  of  Wood  Alcohol 


9 


outside  the  workroam.  In  many  of  the  still  houses  the  vats  were  located 
both  below  and  above  the  floor  level.  Vats  so  located  should  either 
be  provided  with  railings  or  covers  in-  order  to  avert  the  danger  of 
tripping  over  or  falling  into  them. 

Fires  are  a  frequent  occurrence  in  still  houses.  The  cause  of  the  fires 
was  traced  to  the  following  conditions.  Motors  of  a  single  phase  type 
were  found  in  these  still  houses.  Gases  were  also  noticed,  and  these  no 
doubt  occasionally  become  ignited  by  the  sparks  thrown  off  by  the 


ti 

Figure  5 

Illustrates  a  man  provided  with  a  helmet,  who  is  supplied  with  fresh  air  through  a 
hose.  Air  is  supplied  from  point  where  it  is  uncontaminated  with  fumes.  A 
device  like  the  above  could  he  used  in  still  cleaning. 

armatures  of  the  motors.  In  this  case  two  precautions  are  necessary 
to  avoid  fires.  The  vapors  or  gases  should  be  prevented  from  entering 
the  work  room.  This,  of  course,  can  be  accomplished  by  occluding 
them.  If,  however,  gases  are  discharged  the  point  of  origin  is  the 
only  place  for  removal.  Should  tliere  still  be  any  danger  of  gases  enter- 
ing the  work  room,  fires  or  explosions  can  be  prevented  by  using 
squirrel  cage  motors  instead  of  the  single  phase  types. 
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It  is  very  important  to  prevent  large  quantities  of  gas  from  entering 
the  still  housa  During  winter  months,  when  every  aperture  is  closed 
in  order  to  keep  the  still  house  fairly  warm,  the  escape  of  gases  and 
vapors  from  mixing  vats  and  other  sources  causes  amblyopia,  or  tem- 
porary blindness,  to  workers  engaged  in  these  still  houses. 

Artificial  lighting  is  necessary  in  all  of  the  plants  engaged  in  this 
line  of  manufacture,  and  while  found  to  be  mainly  electric,  some  fijms 
are  still  using  torches  and  lanterns.  One  plant  was  equipped  with 
globes  of  the  vapor  proof  variety.  In  all  of  these  factories,  artificial 
lighting  is  used  when  cleaning  or  repairing  stills.  In  two  instances 
explosions  occurred  due  to  the  breaking  of  the  electric  light  globe^ 
in  which  cases  the  sufficient  residual  glow  of  the  filament,  after  break- 
ing, ignited  the  gases  present.  In  one  still  house  gases  were  ignited 
by  a  kerosene  torch  light. 

At  intervals  of  two  months  stills  are  usually  cleaned  to  remove  tar 
accumulations.  This  makes  it  necessary  for  workmen  to  enter  them. 
Frequently  workmen  engaged  in  this  process  have  contracted  cases  of 
amblyopia.  A  helmet  similar  to  the  one  in  Figure  5  would  protect 
the  workmen  entering  the  still. 

The  tar  is  stored  in  vats  which  are  generally  located  outside  the 
buildings  and  are  usually  sunken  in  the  ground.  Many  of  these  vats 
were  found  uncovered.  This  is  wasteful.  To  prevent  evaporation  the 
vats  should  be  covered,  but  vented.  Besides,  safety  demands  rails  or 
covers  to  prevent  accidents. 

In  some  factories  barrel  filling  is  performed  automatically.  In  most 
places  rubber  pipes  are  used,  and  in  no  instance  was  it  observed  tiiat 
reliefs  were  provided  to  carry  off  the  vapors  to  the  outer  air.  As  the 
alcohol  is  discharged  into  the  barrel  vapor  is  formed,  which  is  pushed 
out  into  the  work  room  as  the  barrel  is  filled.  The  operator,  who  is 
often  near  the  barrel,  inhales  these  vapors.  Therefore,  the  vapor  should 
be  carried  outside,  which  can  be  done  by  a  small  pipe  or  hose. 

DANGERS  IN  THE  USE  OF  WOOD  ALCOHOL  IN  THE  INDXTSTRIES 

Wood  alcohol  is  used  extensively  in  the  arts  and  crafts.  It  serves 
as  a  solvent  for  gums,  dyes  and  resins,  and  as  a  basic  material  for 
the  manufacture  of  various  dyes  used  in  the  manufacture  of  leallier. 
Varnishes  in  which  wood  alcohol  is  used  possess  the  advantage  of  dry- 
ing quicker  than  those  made  with  ethylic  or  grain  alcohol.  Wood  alco- 
hol is  the  more  volatile  —  having  a  lower  boiling  point  it  dries  faster. 
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Wood  alcohol  is  used  in  manj  industries  where  shellac  is  used. 
Among  these  are  hat  manufacturing,  dyeing  and  stiffening  of  artificial 
flowers,  making  picture  frames,  applying  varnish  to  the  interior  of 
beer  vats,  shellacing  knots  in  boards,  varnishing  furniture,  pianos, 
pencils,  toys  and  wooden  patterns.  It  is  also  used  in  stiffening  hats, 
making  varnish  and  lacquers,  and  dyes  and  numerous  chemicals.  Even 
typists  use  it  to  clean  the  type  of  the  machines  without  any  knowledge 
as  to  its  properties. 

Many  cheap  varnishes  now  contain  denatured  alcohol,  that  is,  grain 
alcohol  to  which  wood  alcohol  or  other  substances  have  been  added. 
This  mixture  renders  the  alcohol  undrinkable.  Indeed  wood  alcohol 
is  the  chief  denaturant  for  alcohols  used  in  industry.  It  should  be 
borne  in  mind,  though,  that  alcohol  denatured  by  wood  alcohol  is  in 
most  respects  as  harmful  to  health  as  pure  wood  alcohol. 

In  our  investigation  only  those  industries  were  considered  and 
factories  visited  where  it  was  known  that  quantities  of  the  liquid  were 
used.  The  following  trades  were  included  in  the  investigation:  Hat 
manufacture,  dyeing  of  artificial  flowers,  making  picture  frames,  var- 
nishing brewery  vats,  manufacturing  pencils  and  making  varnish. 

Manufacturing  of  Artifidal  Flowers 

The  making  of  artificial  flowers  is  principally  carried  on  in  the 
City  of  New  York.  The  dyes  used  are  those  chiefly  known  as  aniline 
dyes,  which  dissolve  in  alcohol.  The  application  of  the  dye  to  the 
petals,  stems,  leaves,  stamens,  corolla  and  other  parts  is  performed  by 
dipping  the  parts  in  the  dye  and  hanging  them  up  to  dry,  whereby 
evaporation  of  the  solvent  takes  place.  Some  dyes  dissolve  more  readily 
in  wood  alcohol  than  grain  alcohol,  and  careful  questioning  revealed 
the  fact  that  denatured  alcohol  did  not  produce  as  satisfactory  results 
as  straight  wood  alcohol. 

In  many  instances,  the  vapors  were  noticeable  in  all  parts  of  the 
work  room  75  feet  distant  from  the  point  where  the  dipping  and  drying 
were  performed.  Chemical  analyses  made  in  one  factory  revealed  two 
parts  of  the  wood  alcohol  per  ten  thousand  volumes  of  air  by  weight 
It  is  essential  that  all  such  dyeing  be  done  beneath  an  enclosed  hood, 
and  drying,  particularly  where  quantities  of  material  are  dried,  be 
carried  on  in  rooms  separate  from  the  main  workrooms.  These  dryin? 
rooms  should  be  thoroughly  ventilated  by  artificial  means. 
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Physical  defects  of  twenty  workers  (dyers  of  artificial  flowers) 
were  noted,  consisting  of  dermatitis,  or  skin  inflammation,  anaemia, 
near  sightedness  and  conjunctivitis,  or  inflammation  of  the  delicate 
membrane  which  lines  the  lids  and  covers  the  eyebaU. 

Pencil  Manaf  Actaring 
The  varnishing  of  pencils  is  mainly  performed  by  girls  and  women. 
In  one  factory,  wood  alcohol  was  exclusively  used  as  a  solvent  for 
shellac,  while  in  another  denatured  alcohol  was  used  for  this  pur- 
pose. When  the  wood  alcohol  was  used  a  number  of  physical  ailments 
due  to  its  use  were  found.  The  foreman  of  this  factory  stated  that 
the  benzene  in  the  denatured  alcohol,  which  previously  had  been  used, 
had  a  deleterious  effect  upon  the  varnish  and  made  an  unsatisfactory 
finish  on  the  pencils.  The  foreman  did  not  know  that  a  substitution 
is  permitted  in  special  denatured  alcohol.  The  substitution  is  one 
half  per  cent  of  pyridin,  and  when  used,  the  collector  of  Internal 
Revenue  requires  a  bond  in  order  to  prevent  abuse  of  the  privilege. 
In  plants,  where  the  denatured  alcohol  was  used,  foremen  claim  it  to 
be  absolutely  satisfactory,  and  in  these  factories  no  physical  ailments 
could  be  found  traceable  to  the  use  of  wood  alcohol. 

Fumitnre  Mannfacture 

In  none  of  the  plants  visited  was  wood  alcohol  used  as  a  diluent  of 
the  varnish  applied.  Denatured  alcohol  was  used  for  this  purpose  and, 
according  to  reports  of  foremen  and  workmen,  rendered  satisfactory 
regrults.  No  physical  defects  were  noted  traceable  to  use  of  wood 
alcohol. 

Manufacture  of  Picture  Frames 

In  the  manufacture  of  picture  frames,  wood  alcohol  is  extensively 
used  in  cutting  the  shellac.  The  proprietor  of  one  firm  claimed  he  never 
had  tried  to  use  denatured  alcohol.  Conjunctivitis  and  headache 
seemed  to  be  the  principal  complaints  from  which  the  vamishers 
suffered.     Three  cases  of  each  were  noted. 

Manufacture  of  Varnish 
Varnishes  are  solutions  of  gums  and  resins  in  various   solvents. 
Unless  specially  ordered,  wood  alcohol  is  not  used,  but  it  formerly 
entered  into  the  composition  of  many  varnishes. 
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Varnish  removers  contain  wood  aloohol,  but  present  prices  of  the 
product  has  greatly  lessened  its  use.  It  would  be  difficult  to  attribute 
headaches  or  conjunctivitis  in  varnish  manufacturing  establishments 
to  the  use  of  wood  alcohol,  as  heat,  benzene,  turpentine  and  the  vola- 
tile substance  likewise  produce  similar  effects. 

Brewery  Vat  Vamishiiig 

The  varnishing  of  vats  in  breweries  has  in  the  past  been  the  cause 
of  considerable  blindness  and  death,  due  to  the  uoe  of  wood  alcohol 
in  shellacing  the  interior  of  these  tanks.  The  worker  obliged  to  per- 
form this  task  must  enter  the  tank,  which  is  almost  entirely  closed.  The 
volatile  liquid  evaporates  in  this  large  surface,  out  of  which  the  vapors 
cannot  readily  escape.  Naturally,  a  man  so  confined  readily  absorbs 
a  large  quantity  of  the  vapor  by  inhalation. 

Grain  alcohol  and  denatured  aloohol  are  now  almost  entirely  used 
as  solvents  of  shellac  for  this  work.  A  private  agreement  was  made  in 
1915  between  the  Board  of  Health  of  the  City  of  New  York  and  the 
breweries  of  that  City  in  which  the  latter  agreed  to  use  no  more  wood 
alcohol  in  varnish  used  to  apply  to  the  interior  of  the  vats. 

The  use  of  combination  masks  and  goggles  is  now  resorted  to  by 
breweries.  Two  deaths  and  four  cases  of  permanent  blindness  were 
traced  to  varnishing  of  such  vats  by  the  Division  of  Industrial  Hygiene 
of  the  Bureau  of  Inspection  of  thi-s  Department  during  the  past  two 
years. 

Hat  ManafactminK 

Shellac  is  used  in  the  stiffening  of  both  felt  and  straw  hats.  •  In 
two  factories  visited,  denatured  alcohol  was  used,  and  as  the  hands 
of  the  workers  came  into  direct  contact  with  the  solution,  several  cases 
of  dermatitis  of  skin  inflammation  of  the  hands  resulted.  One  case 
of  conjunctivitis  with  swelling  of  the  eyelids  was  found,  resulting 
from  the  use  of  the  solution,  which  contained  wood  alcohol  as  a  dena- 
turant,  into  which  the  operator  placed  his  hands. 

Two  of  the  establishments  visited  were  engaged  in  the  manufacture 
of  hat  frames.  Refined  wood  alcohol,  not  labeled  according  to  law,  wa? 
used  to  dissolve  the  shellac,  which  in  turn  was  used  to  stiffen  the 
frames.  Although  no  physical  defects  were  noted  among  those  handling 
the  material  while  it  evaporated,  the  workers  could  not  avoid  inhaling 
some  of  the  vapors  thus  given  off.     As  the  work  was  performed  near 
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open,  windows,  through  whioh  a-  drau^t  was  blowing,  a  tnuch  smaller 
amount  of  alcoholic  vapors  was  given  off  and  inhaled  than  would  have 
been  the  case  had  the  work  been  performed  within  a  closed  room. 

Several  panama  hat  factories  were  visited  in  which  wood  alcohol  was 
used  to  dissolve  shellac.  Although  the  hands  of  the  workers  came  in 
contact  with  the  solution,  but  one  case  of  dematitis  was  found. 

Cases  of  Wood  Alcohol  Poitoning  Dae  to  InhaUtioii  of  its  Vapors 

Numerous  cases  of  poisoning  were  investigated,  of  persons  suffering 
either  with  blindness  or  dying.  Cases  where  death  was  caused  by  drink- 
ing material  containing  the  wood  alcohol  are  not  included. 

Case  No.  1.  Worked  four  days  at  yamishing  beer  vatB,  died  on  the  fourth  day 
after  suffering  from  headaches,  delirium,  blindness,  stupor  and  convulsions.  Diag< 
nosis:  wood  alcohol  poisoning. 

Cases  No.  2-^.  Varnished  interior  of  beer  vats,  yamish  contained  wood  aloohoL 
Both  cases  died  from  inhalation. 

Cases  Nob.  4-5-6.  Varnishing  beer  vats ;  after  working  two  days,  case  4  became 
ill  -with  nausea,  dizziness  and  finally  lost  sight.  His  two  fellow  workmen  died  two 
or  three  days  later. 

Case  No.  7.  •  Engaged  at  beer  yat  varnishing,  worked  steadily  for  one  week, 
became  ill,  lost  sight;  diagnosed  as  blindness,  caused  by  wood  alcohol  poisoning. 

Case  No.  S.  Engaged  at  interior  beer  vat  varnishing,  worked  steadily  for  one 
week,  became  ill,  lost  sight;  case  diagnosed  as  blindness,  caused  by  wood  alcohol 
poisoning. 

Cases  No.  0.     Same  as  Case  No.  6. 

Cases  No.  10-11.  Miss  E.  W.  &,  L.  K.,  worked  at  pencil  yamishing,  suffered 
from  headache,  dizziness  and  nausea  followed  by  blurred  and  dimmed  vision,  all  of 
which  occurred  twice  daily  while  at  work.  Both  claimed  that  when  going  into  the 
open  air,  the  symptoms  vanished.  However,  the  constant  attacks  caused  a  gradual 
impairment  of  vision. 

Case  No.  12.  Employed  at  copper  refining  was  blinded  by  use  of  wood  alcohol 
during  process  of  work. 

Case  No.  13.  O.  C,  age  41  years,  worked  in  the  wood  alcohol  refinery  for  three 
months,  stated  he  had  no  temporary  blindness  while  working  in  refinery,  but  suffered 
temporary  blindness  once  while  working  in  crude  still  house. 

Case  No.  14.  K.  A.,  age  19  years,  worked  in  still  house  of  wood  alcohol  plant  for 
one  year,  complains  sight  is  impaired  since  working  in  still  house. 

Case  No.  15.  Worked  in  still  house  fourteen  years,  complained  of  temporary 
blindness  a  number  of  times;  blindness  lasted  fifteen  to  twenty-four  hours,  suffered 
more  in  cold  weather  than  in  warm.  Suffered  pain  in  the  eyes  and  with  indigestion 
while  engsged  in  cleaning  stills. 

Case  No.  16.  F.  R.,  age  32  years,  worked  in  a  still  house  of  a  wood  alcohol  factory 
for  seven  years.  Had  temporary  blindness  twice  while  working  for  another  firm, 
game  trade.  Not  in  factory  at  present,  but  frequently  troubled  with  blurred  vision 
and  near  sightedness. 

Case  No.  17.  J.  T.  M.,  age  60  years,  worked  in  still  house  of  wood  alcohol  factory, 
complains  he  gets  blind  three  or  four  times  a  month,  at  each  time  his  eye  lids  close 
tightly  and  he  is  unable  to  open  them ;  suffers  severe  pain  and  can't  sleep  for  twenty- 
four  hours  at  a  time,  when  the  blindness  occurs. 
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CONCLUSIONS 

The  fumes  of  wood  alcohol  are  an  irritant  to  the  skin  and  mucous 
membrane,  especially  the  palpebral  and  ocular  conjunctiva.  Inflam- 
mation of  the  hands  and  arms  frequently  occurs  among  workers  exposed 
to  the  fumes  or  handling  wood  alcohol;  conjunctivitis,  at  times  with 
a  swelling  of  the  lids,  occurs  among  workers  when  exposed  to  the 
fumes;  nearsightedness,  dim  and  blurred  visions  are  frequent;  head- 
aches and  acute  amblyopia,  which  is  really  a  temporary  blindness, 
lasting  from  twenty  to  fc^rty  hours,  frequently  occurs;  also,  a  per- 
manent blindness  and  at  times  death  ensues  as  the  result  of  the 'inhal- 
ation of  the  fumes.  The  wood  alcohol  acts  both  locally  as  an  irritant 
and  internally  as  a  poison.  •  The  local  action  may  be  due  to  the  direct 
contact  of  the  wood  alcohol  as  we  find  in  the  case  of  a  worker  employed 
at  hat  stiffening.  This  process  of  the  work  necessitates  the  worker's 
hands  coming  in  contact,  with  the  liquid.  It  may  also  be  due  to  the 
fimies  coming  in  contact  with  the  skin  or  mucous  membranes.  It  acts 
internally  when  inhaled  or  drunk. 

The  amblyopia,  or  temporary  blindness,  is  due  to  the  action  of  the 
wood  alcohol  upon  the  optic  nerve,  and  also  to  its  action  upon  the  ocular 
conjunctiva.  It  is  different  from  that  of  the  permanent  blindness, 
in. that  the  production  of  the  permanent  blindness  is  due  to  the  d^en- 
eration  of  the  optic  nerve  as  the  result  of  a  cumulative  acidosis,  due  to 
formic  acid  oxidation.  The  temporary  blindness  is  apparently  an 
acute  inflammatory  condition,  and  since  there  is  an  actual  blindness 
there  may  also  be  a  paralysis  of  the  nerves  present. 

Death  occurs  from  wood  alcohol  poisoning  as  the  result  of  a  toxemia 
which  is  due  to  an  accumulation  of  formic  acid  in  the  system  in  a 
sufficient  quantity  to  cause  a  poisoning  of  the  central  nervous  system. 
The  sooner  the  vagus  nerve  is  affected,  the  quicker  death  follows,  as 
this  nerve  supplies  the  inhibitory  action  of  the  heart  and  the  muscles 
of  the  chest 

The  fumes  of  denatured  alcohol,  when  the  denaturant  is  wood  alco- 
hol, are  just  as  dangerous  as  the  fumes  of  refined  or  crude  wood  alco- 
hol. It  would  seem  that  the  direct  action  of  the  fumes  of  liquid 
crude  wood  alcohol  on  the  skin  or  mucous  membranes  is  more  dange^ 
ous  than  the  fumes  of  refined  wood  alcohol,  and  that  it  is  just  the  con- 
trary in  its  effect  upon  the  system.  Therefore,  when  denatured  alcohol 
is  used  in  a  process  containing  5  per  cent  or  more  of  wood  alcohol,  the 
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rules  applying  to  wood  alcohol  should  also  apply  to  said  denatured 
alcohol. 

Orders  have  been  issued  by  the  investigators  rectifying  conditions 
to  which  the  labor  law  applies.  However,  additional  rules  are  neces- 
sary before  cases  of  wood  alcohol  poisoning  can  be  greatly  lessened. 
The  following  rules  if  rightly  observed  would  practically  eliminate 
the  dangers  described  in  this  Bulletin*  At  the  same  time  their  observ- 
ance by  manufacturers  would  involve  but  little  expense. 

Proposed  Rules 

1.  In  any  factory  where  the  amount  of  wood  alcohol  exists  in  the 
atmosphere  to  the  extent  of  one  part  per  ten  thousand  volumes  of  air, 
means  of  ventilation  shall  be  provided  to  remove  same  as  far  as  possibla 

2.  All  jugs,  bottles,  cans,  barrels  or  other  receptacles  in  which  wood 
alcohol  is  stored,  shall  be  properly  labelled  "  wood  alcohol  —  poison." 
(skull  and  cross  bones). 

3.  In  processes  where  wood  alcohol  is  used  by  employees,  which 
requires  that  the  hands  of  the  operators  come  in  direct  contact  with  this 
material,  impervious  gloves  shall  be  furnished  by  the  proprietors  of 
such  factories,  who  shall  see  to  it  that  they  are  kept  in  good  condition. 

4.  Whenever  it  is  necessary  to  enter  an  enclosure,  tank,  or  still  in 
which  vapors  of  wood  alcohol  are  present,  a  gas  helmet  or  other  device 
shall  be  provided  by  the  proprietor  and  worn  by  the  person  obliged 
to  enter  such  enclosure,  tank  or  still.  Fresh  air,  free  from  contami- 
nation, shall  be  supplied  through  a  hose  within  the  helmet.  All  vats, 
pans,  cans,  or  other  receptacles,  containing  wood  alcohol  shall  be  pro- 
vided with  tight  covers. 

5.  Whenever  wood  alcohol  is  used  or  manufactured  in  the  process 
as  an  incident  of  the  business  carried  on,  a  printed  sign  shall  be  kept 
posted  in  all  such  workrooms,  calling  attention  to  the  dangerous  nature 
of  wood  alcohol.  This  sign  shall  be  prepared  by  the  Department  of 
Labor  of  the  State  Industrial  Commission  for  free  distribution. 

6.  A  run-board  or  walk  should  be  provided  in  each  kiln,  for  the  use 
of  employees  on  which  to  stand  while  spreading  the  acetate  of  lime  being 
dried,  thus  enabling  them  to  occasionally  step  from  the  highly  heated 
material. 
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BoUetiss  of  the  New  York  State  Department  of  Labor 

Quarterly  BuUeiina,  The  puUication  of  a  quarterly  BuUeiin  was  began 
by  the  former  Bureau  of  Labor  Statistics  in  1899  and  continued  by  the  Depart- 
ment of  Labor  (into  which  that  Bureau  was  inoorporated  in  1901)  until  1913. 
of  these  Quarterly  Bulletins  (Nos.  1  to  66,  constituting  Vols.  I  to  V,  or  one 
for  each  year,  1899-1913)  only  the  following  numbers  can  now  be  supplied: 
2  (1899) ;  35  (1907) ;  36,  37,  38  (1908) ;  47,  ,^,  49  (1911) ;  60,  61,  62  (1912) ; 
64  (1913). 

Special  BuUeiins,  In  1914  the  quarterly  Bulletin  was  superseded  by  the 
present  aeries  of  special  Bulletins  on  particular  subjects.  The  lists  of  these 
Special  Bulletins  is  as  follows: 

Tear  19x4 


No.«r.  ldliMMofOfsnilwdWat«8MMnoaaapt«abtr8ai91«(7MCi4.    ihd^prtM 

N«.  56.  IdlMiMi  ol  OifEMlMd  Wan  Bumcs  b  19U  (83 pun).    Owt  ^pihk. 

NOb  W.  DigMi  of  the  New  York  WorkiMn's  CogipaaofttloaXaw  (tl  po«M>.    Omi  ii prkd. 

No.  86.  f RoTioHi).  Tbo  WorinBOo'f  Ooinwiwtiott  Law  (47  paces).    CM  ^  PvM 

No.  60.  fitotiolioi  of  Tkado  Uniooo  la  1913(146  oan^. 

No.  61.  IdkooM  ol  Oppaiood  Wago  Bannw  a  tha  Ffat  Half  of  1914  (16  poiMl. 

No.  es.  Now  York  uEorUwa  ori9U  (100  pacM).    Oui  ^  wHmi 

No.  63.  Dbootory  of  Trado  UaioM,  1914  (lOipun^.    Out  JfpHmt. 

-~  •    -• • hTlSlSdlOpaMi)      Oulo/orM. 

isepaSSTomo/prSi. 

PW«). 
No.  66.  StetMoi  oTliMittrtfflal  Aoddoata  hi  l6U  aiifl913  (1T6  pac«>. 

Tear  19x5 

No.  69.  I<fl«MWofOnaidaKl  Waco  BanNffi  In  1914  (41  immI. 
Ko.70.  Now  York  GoortDeddoBaOnoondBa  tabor  Law*  (118  pups). 
No.  71   Gownmont  tabor  Reports OoCobofTlOlSt  to  May,  191A^9pa< 
No  7S.  How  York  Labor  tawa  of  l3l6  (67  pagw). 
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No.  60.  Patal  Aootaonti  Dot  to  Palb  In  Buildinc  Work  (96  pacoi) 


No.  61.  Coort  Deoldono  on  Worknon*t  Componrattoa  tow  (406  pacoo) 

No.  63.  Hood*  for  Removing  Dost,  Fnmee  and  Oaoot  (33  pogce).    Out  of 

No.  83.  DnncHO  in  Maaafnotnro  of  Pari»  Qrooa  and  fldiMio'f  Qroon  (16  pngoi). 
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No.  80.  Dangers  in  the  Manitfaetnre  and  Industrial  Usee  of  Wood  Aloobol  (18  pages). 

Monthly  BuUetin, —  In  October,  1016,  was  beffun  the  publieation  of  a 
monthly  Bulletin  as  the  official  organ  of  the  Industrial  Commission  which 
now  administers  the  Department  of  Labor.  The  purpose  of  this  Bulletin  is 
to  give  current  information  concerning  the  work  of  the  Department  and  the 
ofiBcial  acts  of  the  Commission.  The  issues  for  October,  1016,  to  April,  1016, 
are  out  .of  print. 

The  Lahor  Market,  In  October,  1915,  the  publication  of  a  monthly  Labor 
Market  bulletin  was  begun,  containing  statistics  compiled  from  returns  of 
representative  manufacturers  and  city  building  departments.  The  first  issue 
contained  figures  for  June  to  December,  1015.  The  issues  for  October,  1915, 
to  April,  1910«  are  out  of  print. 
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